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the date of the Administrator’s notifi-
cation, the application will be consid-
ered withdrawn without prejudice. The
Administrator will not consider an ap-
plication until the application is com-
plete. The Administrator reserves the
right to request additional information
beyond the requirements in paragraph
(b) upon determining that more infor-
mation is needed to evaluate an appli-
cation.

(d) For applications that have been
deemed complete, the Administrator
will notify the recipient in writing as
to whether the request for modification
or waiver is approved or denied. Any
approval may be given in whole or in
part and may be conditioned or contin-
gent upon the recipient satisfying the
conditions identified in the approval.

(e) FTA will publish on its public
website information related to waivers
the FTA Administrator has granted.
This may include a copy of the waiver
application and any supporting docu-
ments, with proprietary information
redacted.

Under authority delegated in 49 CFR
1.91.
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SOURCE: 66 FR 42002, Aug. 9, 2001, unless
otherwise noted.

Subpart A—General

§655.1 Purpose.

The purpose of this part is to estab-
lish programs to be implemented by
employers that receive financial assist-
ance from the Federal Transit Admin-
istration (FTA) and by contractors of
those employers, that are designed to
help prevent accidents, injuries, and fa-
talities resulting from the misuse of al-
cohol and use of prohibited drugs by
employees who perform safety-sen-
sitive functions.

§655.2 Overview.

(a) This part includes nine subparts.
Subpart A of this part covers the gen-
eral requirements of FTA’s drug and
alcohol testing programs. Subpart B of
this part specifies the basic require-
ments of each employer’s alcohol mis-
use and prohibited drug use program,
including the elements required to be
in each employer’s testing program.
Subpart C of this part describes prohib-
ited drug use. Subpart D of this part
describes prohibited alcohol use. Sub-
part E of this part describes the types
of alcohol and drug tests to be con-
ducted. Subpart F of this part address-
es the testing procedural requirements
mandated by the Omnibus Transpor-
tation Employee Testing Act of 1991,
and as required in 49 CFR Part 40. Sub-
part G of this part lists the con-
sequences for covered employees who
engage in alcohol misuse or prohibited
drug use. Subpart H of this part con-
tains administrative matters, such as
reports and recordkeeping require-
ments. Subpart I of this part specifies
how a recipient certifies compliance
with the rule.

(b) This part must be read in con-
junction with 49 CFR Part 40, Proce-
dures for Transportation Workplace
Drug and Alcohol Testing Programs.

§655.3 Applicability.

(a) Except as specifically excluded in
paragraphs (b), and (c) of this section,
this part applies to:

(1) Each recipient and subrecipient
receiving Federal assistance under 49
U.S.C. 5307, 5309, or 5311; and

§655.4

(2) Any contractor of a recipient or
subrecipient of Federal assistance
under 49 U.S.C. 5307, 5309, 5311.

(b) A recipient operating a railroad
regulated by the Federal Railroad Ad-
ministration (FRA) shall follow 49 CFR
Part 219 and §655.83 for its railroad op-
erations, and shall follow this part for
its non-railroad operations, if any.

(c) A recipient operating a ferryboat
regulated by the United States Coast
Guard (USCG) that satisfactorily com-
plies with the testing requirements of
46 CFR Parts 4 and 16, and 33 CFR Part
95 shall be in concurrent compliance
with the testing requirements of this
part. This exception shall not apply to
the provisions of section 655.45, or sub-
parts G, or H of this part.

[66 FR 42002, Aug. 9, 2001, as amended at 71
FR 69198, Nov. 30, 2006; 78 FR 37993, June 25,
2013]

§655.4 Definitions.

For this part, the terms listed in this
section have the following definitions.
The definitions of additional terms
used in this part but not listed in this
section can be found in 49 CFR Part 40.

Accident means an occurrence associ-
ated with the operation of a vehicle, if
as a result:

(1) An individual dies; or

(2) An individual suffers bodily injury
and immediately receives medical
treatment away from the scene of the
accident; or

(3) With respect to an occurrence in
which the mass transit vehicle in-
volved is a bus, electric bus, van, or
automobile, one or more vehicles (in-
cluding non-FTA funded vehicles) in-
curs disabling damage as the result of
the occurrence and such vehicle or ve-
hicles are transported away from the
scene by a tow truck or other vehicle;
or

(4) With respect to an occurrence in
which the public transportation vehicle
involved is a rail car, trolley car, trol-
ley bus, or vessel, the public transpor-
tation vehicle is removed from oper-
ation.

Administrator means the Adminis-
trator of the Federal Transit Adminis-
tration or the Administrator’s des-
ignee.
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Anti-drug program means a program
to detect and deter the use of prohib-
ited drugs as required by this part.

Certification means a recipient’s writ-
ten statement, authorized by the orga-
nization’s governing board or other au-
thorizing official that the recipient has
complied with the provisions of this
part. (See §655.82 and §655.83 for certifi-
cation requirements.)

Contractor means a person or organi-
zation that provides a safety-sensitive
service for a recipient, subrecipient,
employer, or operator consistent with
a specific understanding or arrange-
ment. The understanding can be a writ-
ten contract or an informal arrange-
ment that reflects an ongoing relation-
ship between the parties.

Covered employee means a person, in-
cluding an applicant or transferee, who
performs or will perform a safety-sen-
sitive function for an entity subject to
this part. A volunteer is a covered em-
ployee if:

(1) The volunteer is required to hold
a commercial driver’s license to oper-
ate the vehicle; or

(2) The volunteer performs a safety-
sensitive function for an entity subject
to this part and receives remuneration
in excess of his or her actual expenses
incurred while engaged in the volun-
teer activity.

Disabling damage means damage that
precludes departure of a motor vehicle
from the scene of the accident in its
usual manner in daylight after simple
repairs.

(1) Inclusion. Damage to a motor ve-
hicle, where the vehicle could have
been driven, but would have been fur-
ther damaged if so driven.

(2) Exclusions. (i) Damage that can be
remedied temporarily at the scene of
the accident without special tools or
parts.

(ii) Tire disablement without other
damage even if no spare tire is avail-
able.

(iii) Headlamp or tail light damage.

(iv) Damage to turn signals, horn, or
windshield wipers, which makes the ve-
hicle inoperable.

DOT or The Department means the
United States Department of Transpor-
tation.

DOT agency means an agency (or
“‘operating administration’) of the

49 CFR Ch. VI (10-1-22 Edition)

United States Department of Transpor-
tation administering regulations re-
quiring drug and alcohol testing. See 14
CFR part 121, appendices I and J; 33
CFR part 95; 46 CFR parts 4, 5, and 16;
and 49 CFR parts 199, 219, 382, and 655.

Employer means a recipient or other
entity that provides public transpor-
tation service or which performs a safe-
ty-sensitive function for such recipient
or other entity. This term includes
subrecipients, operators, and contrac-
tors.

FTA means the Federal Transit Ad-
ministration, an agency of the U.S. De-
partment of Transportation.

Performing (a safety-sensitive function)
means a covered employee is consid-
ered to be performing a safety-sen-
sitive function and includes any period
in which he or she is actually per-
forming, ready to perform, or imme-
diately available to perform such func-
tions.

Positive rate for random drug testing
means the number of verified positive
results for random drug tests con-
ducted under this part plus the number
of refusals of random drug tests re-
quired by this part, divided by the
total number of random drug tests re-
sults (i.e., positive, negative, and refus-
als) under this part.

Railroad means:

(1) All forms of non-highway ground
transportation that run on rails or
electromagnetic guideways, including:

(i) Commuter or other short-haul rail
passenger service in a metropolitan or
suburban area, as well as any com-
muter rail service that was operated by
the Consolidated Rail Corporation as of
January 1, 1979; and

(ii) High speed ground transportation
systems that connect metropolitan
areas, without regard to whether they
use new technologies not associated
with traditional railroads.

(2) Such term does not include rapid
transit operations within an urban
area that are not connected to the gen-
eral railroad system of transportation.

Recipient means a person that re-
ceives Federal financial assistance
under 49 U.S.C. 5307, 5309, or 5311 di-
rectly from the Federal Government.

Refuse to submit means any cir-
cumstance outlined in 49 CFR 40.191
and 40.261.
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Safety-sensitive function means any of
the following duties, when performed
by employees of recipients, subrecipi-
ents, operators, or contractors:

(1) Operating a revenue service vehi-
cle, including when not in revenue
service;

(2) Operating a nonrevenue service
vehicle, when required to be operated
by a holder of a Commercial Driver’s
License;

(3) Controlling dispatch or movement
of a revenue service vehicle;

(4) Maintaining (including repairs,
overhaul and rebuilding) a revenue
service vehicle or equipment used in
revenue service. This section does not
apply to the following: an employer
who receives funding under 49 U.S.C.
5307 or 5309, is in an area less than
200,000 in population, and contracts out
such services; or an employer who re-
ceives funding under 49 U.S.C. 5311 and
contracts out such services;

(5) Carrying a firearm for security
purposes.

Vehicle means a bus, electric bus,
van, automobile, rail car, trolley car,
trolley bus, or vessel. A public trans-
portation vehicle is a vehicle used for
public transportation or for ancillary
services.

Violation rate for random alcohol test-
ing means the number of 0.04 and above
random alcohol confirmation test re-
sults conducted under this part plus
the number of refusals of random alco-
hol tests required by this part, divided
by the total number of alcohol random
screening tests (including refusals)
conducted under this part.

[66 FR 42002, Aug. 9, 2001, as amended at 68
FR 75462, Dec. 31, 2003; 78 FR 37993, June 25,
2013]

§655.5 Stand-down waivers for drug
testing.

(a) An employer subject to this part
may petition the FTA for a waiver al-
lowing the employer to stand down, per
49 CFR Part 40, an employee following
a report of a laboratory confirmed posi-
tive drug test or refusal, pending the
outcome of the verification process.

(b) Each petition for a waiver must
be in writing and include facts and jus-
tification to support the waiver. Each
petition must satisfy the requirements

§655.12

for obtaining a waiver, as provided in
49 CFR 40.21.

(c) Each petition for a waiver must
be submitted to the Office of Safety
and Security, Federal Transit Adminis-
tration, U.S. Department of Transpor-
tation, 400 Seventh Street, SW. Wash-
ington, DC 20590.

(d) The Administrator may grant a
waiver subject to 49 CFR 40.21(d).

§655.6 Preemption of state and local
laws.

(a) Except as provided in paragraph
(b) of this section, this part preempts
any state or local law, rule, regulation,
or order to the extent that:

(1) Compliance with both the state or
local requirement and any requirement
in this part is not possible; or

(2) Compliance with the state or local
requirement is an obstacle to the ac-
complishment and execution of any re-
quirement in this part.

(b) This part shall not be construed
to preempt provisions of state criminal
laws that impose sanctions for reckless
conduct attributed to prohibited drug
use or alcohol misuse leading to actual
loss of life, injury, or damage to prop-
erty, whether the provisions apply spe-
cifically to transportation employees
or employers or to the general public.

§655.7 Starting date for testing pro-
grams.

An employer must have an anti-drug
and alcohol misuse testing program in
place by the date the employer begins
operations.

Subpart B—Program Requirements

§655.11 Requirement to establish an
anti-drug use and alcohol misuse
program.

Each employer shall establish an
anti-drug use and alcohol misuse pro-
gram consistent with the requirements
of this part.

§655.12 Required elements of an anti-
drug use and alcohol misuse pro-

gram.
An anti-drug use and alcohol misuse
program shall include the following:
(a) A statement describing the em-
ployer’s policy on prohibited drug use
and alcohol misuse in the workplace,
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§655.13

including the consequences associated
with prohibited drug use and alcohol
misuse. This policy statement shall in-
clude all of the elements specified in
§6565.15. Each employer shall dissemi-
nate the policy consistent with the
provisions of §655.16.

(b) An education and training pro-
gram which meets the requirements of
§655.14.

(c) A testing program, as described in
Subparts C and D of this part, which
meets the requirements of this part
and 49 CFR Part 40.

(d) Procedures for referring a covered
employee who has a verified positive
drug test result or an alcohol con-
centration of 0.04 or greater to a Sub-
stance Abuse Professional, consistent
with 49 CFR Part 40.

§655.13 [Reserved]

§655.14 Education and training pro-
grams.

Each employer shall establish an em-
ployee education and training program
for all covered employees, including:

(a) Education. The education compo-
nent shall include display and distribu-
tion to every covered employee of: in-
formational material and a community
service hot-line telephone number for
employee assistance, if available.

(b) Training—(1) Covered employees.
Covered employees must receive at
least 60 minutes of training on the ef-
fects and consequences of prohibited
drug use on personal health, safety,
and the work environment, and on the
signs and symptoms that may indicate
prohibited drug use.

(2) Supervisors. Supervisors and/or
other company officers authorized by
the employer to make reasonable sus-
picion determinations shall receive at
least 60 minutes of training on the
physical, behavioral, and performance
indicators of probable drug use and at
least 60 minutes of training on the
physical, behavioral, speech, and per-
formance indicators of probable alco-
hol misuse.

§655.15

The local governing board of the em-
ployer or operator shall adopt an anti-
drug and alcohol misuse policy state-
ment. The statement must be made

Policy statement contents.

49 CFR Ch. VI (10-1-22 Edition)

available to each covered employee,
and shall include the following:

(a) The identity of the person, office,
branch and/or position designated by
the employer to answer employee ques-
tions about the employer’s anti-drug
use and alcohol misuse programs.

(b) The categories of employees who
are subject to the provisions of this
part.

(c) Specific information concerning
the behavior and conduct prohibited by
this part.

(d) The specific circumstances under
which a covered employee will be test-
ed for prohibited drugs or alcohol mis-
use under this part.

(e) The procedures that will be used
to test for the presence of illegal drugs
or alcohol misuse, protect the em-
ployee and the integrity of the drug
and alcohol testing process, safeguard
the validity of the test results, and en-
sure the test results are attributed to
the correct covered employee.

(f) The requirement that a covered
employee submit to drug and alcohol
testing administered in accordance
with this part.

(g) A description of the kind of be-
havior that constitutes a refusal to
take a drug or alcohol test, and a
statement that such a refusal con-
stitutes a violation of the employer’s
policy.

(h) The consequences for a covered
employee who has a verified positive
drug or a confirmed alcohol test result
with an alcohol concentration of 0.04 or
greater, or who refuses to submit to a
test under this part, including the
mandatory requirements that the cov-
ered employee be removed immediately
from his or her safety-sensitive func-
tion and be evaluated by a substance
abuse professional, as required by 49
CFR Part 40.

(i) The consequences, as set forth in
§655.35 of subpart D, for a covered em-
ployee who is found to have an alcohol
concentration of 0.02 or greater but less
than 0.04.

(j) The employer shall inform each
covered employee if it implements ele-
ments of an anti-drug use or alcohol
misuse program that are not required
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by this part. An employer may not im-
pose requirements that are incon-
sistent with, contrary to, or frustrate
the provisions of this part.

§655.16 Requirement to disseminate
policy.

Each employer shall provide written
notice to every covered employee and
to representatives of employee organi-
zations of the employer’s anti-drug and
alcohol misuse policies and procedures.

§655.17 Notice requirement.

Before performing a drug or alcohol
test under this part, each employer
shall notify a covered employee that
the test is required by this part. No
employer shall falsely represent that a
test is administered under this part.

§§655.18-655.20 [Reserved]

Subpart C—Prohibited Drug Use

§655.21 Drug testing.

(a) An employer shall establish a pro-
gram that provides testing for prohib-
ited drugs and drug metabolites in the
following circumstances: pre-employ-
ment, post-accident, reasonable sus-
picion, random, and return to duty/fol-
low-up.

(b) When administering a drug test,
an employer shall ensure that the fol-
lowing drugs are tested for:

(1) Marijuana;

(2) Cocaine;

(3) Opioids;

(4) Amphetamines; and

(5) Phencyclidine.

(c) Consumption of these products is
prohibited at all times.

[66 FR 42002, Aug. 9, 2001, as amended at 84
FR 16775, Apr. 23, 2019]

§§655.22-655.30 [Reserved]

Subpart D—Prohibited Alcohol Use

§655.31 Alcohol testing.

(a) An employer shall establish a pro-
gram that provides for testing for alco-
hol in the following circumstances:
post-accident, reasonable suspicion,
random, and return to duty/follow-up.
An employer may also conduct pre-em-
ployment alcohol testing.

§655.35

(b) Each employer shall prohibit a
covered employee, while having an al-
cohol concentration of 0.04 or greater,
from performing or continuing to per-
form a safety-sensitive function.

§655.32 On duty use.

Each employer shall prohibit a cov-
ered employee from using alcohol while
performing safety-sensitive functions.
No employer having actual knowledge
that a covered employee is using alco-
hol while performing safety-sensitive
functions shall permit the employee to
perform or continue to perform safety-
sensitive functions.

§655.33 Pre-duty use.

(a) General. Each employer shall pro-
hibit a covered employee from using al-
cohol within 4 hours prior to per-
forming safety-sensitive functions. No
employer having actual knowledge
that a covered employee has used alco-
hol within four hours of performing a
safety-sensitive function shall permit
the employee to perform or continue to
perform safety-sensitive functions.

(b) On-call employees. An employer
shall prohibit the consumption of alco-
hol for the specified on-call hours of
each covered employee who is on-call.
The procedure shall include:

(1) The opportunity for the covered
employee to acknowledge the use of al-
cohol at the time he or she is called to
report to duty and the inability to per-
form his or her safety-sensitive func-
tion.

(2) The requirement that the covered
employee take an alcohol test, if the
covered employee has acknowledged
the use of alcohol, but claims ability to
perform his or her safety-sensitive
function.

§655.34 Use following an accident.

Each employer shall prohibit alcohol
use by any covered employee required
to take a post-accident alcohol test
under §655.44 for eight hours following
the accident or until he or she under-
goes a Dpost-accident alcohol test,
whichever occurs first.

§655.35 Other alcohol-related conduct.

(a) No employer shall permit a cov-
ered employee tested under the provi-
sions of subpart E of this part who is
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§§ 655.36-655.40

found to have an alcohol concentration
of 0.02 or greater but less than 0.04 to
perform or continue to perform safety-
sensitive functions, until:

(1) The employee’s alcohol concentra-
tion measures less than 0.02; or

(2) The start of the employee’s next
regularly scheduled duty period, but
not less than eight hours following ad-
ministration of the test.

(b) Except as provided in paragraph
(a) of this section, no employer shall
take any action under this part against
an employee based solely on test re-
sults showing an alcohol concentration
less than 0.04. This does not prohibit an
employer with authority independent
of this part from taking any action
otherwise consistent with law.

§§655.36-655.40 [Reserved]

Subpart E—Types of Testing

§655.41 Pre-employment drug testing.

(a)(1) Before allowing a covered em-
ployee or applicant to perform a safe-
ty-sensitive function for the first time,
the employer must ensure that the em-
ployee takes a pre-employment drug
test administered under this part with
a verified negative result. An employer
may not allow a covered employee, in-
cluding an applicant, to perform a safe-
ty-sensitive function unless the em-
ployee takes a drug test administered
under this part with a verified negative
result.

(2) When a covered employee or appli-
cant has previously failed or refused a
pre-employment drug test adminis-
tered under this part, the employee
must provide the employer proof of
having successfully completed a refer-
ral, evaluation and treatment plan as
described in §655.62.

(b) An employer may not transfer an
employee from a nonsafety-sensitive
function to a safety-sensitive function
until the employee takes a pre-employ-
ment drug test administered under this
part with a verified negative result.

(c) If a pre-employment drug test is
canceled, the employer shall require
the covered employee or applicant to
take another pre-employment drug test
administered under this part with a
verified negative result.

49 CFR Ch. VI (10-1-22 Edition)

(d) When a covered employee or ap-
plicant has not performed a safety-sen-
sitive function for 90 consecutive cal-
endar days regardless of the reason,
and the employee has not been in the
employer’s random selection pool dur-
ing that time, the employer shall en-
sure that the employee takes a pre-em-
ployment drug test with a verified neg-
ative result.

§655.42 Pre-employment alcohol test-
ing.

An employer may, but is not required
to, conduct pre-employment alcohol
testing under this part. If an employer
chooses to conduct pre-employment al-
cohol testing, the employer must com-
ply with the following requirements:

(a) The employer must conduct a pre-
employment alcohol test before the
first performance of safety-sensitive
functions by every covered employee
(whether a new employee or someone
who has transferred to a position in-
volving the performance of safety-sen-
sitive functions).

(b) The employer must treat all cov-
ered employees performing safety-sen-
sitive functions the same for the pur-
pose of pre-employment alcohol testing
(i.e., you must not test some covered
employees and not others).

(c) The employer must conduct the
pre-employment tests after making a
contingent offer of employment or
transfer, subject to the employee pass-
ing the pre-employment alcohol test.

(d) The employer must conduct all
pre-employment alcohol tests using the
alcohol testing procedures set forth in
49 CFR Part 40.

(e) The employer must not allow a
covered employee to begin performing
safety-sensitive functions unless the
result of the employee’s test indicates
an alcohol concentration of less than
0.02.

§655.43 Reasonable suspicion testing.

(a) An employer shall conduct a drug
and/or alcohol test when the employer
has reasonable suspicion to believe
that the covered employee has used a
prohibited drug and/or engaged in alco-
hol misuse.

(b) An employer’s determination that
reasonable suspicion exists shall be
based on specific, contemporaneous,
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articulable observations concerning
the appearance, behavior, speech, or
body odors of the covered employee. A
supervisor(s), or other company offi-
cial(s) who is trained in detecting the
signs and symptoms of drug use and al-
cohol misuse must make the required
observations.

(c) Alcohol testing is authorized
under this section only if the observa-
tions required by paragraph (b) of this
section are made during, just pre-
ceding, or just after the period of the
workday that the covered employee is
required to be in compliance with this
part. An employer may direct a cov-
ered employee to undergo reasonable
suspicion testing for alcohol only while
the employee is performing safety-sen-
sitive functions; just before the em-
ployee is to perform safety-sensitive
functions; or just after the employee
has ceased performing such functions.

(d) If an alcohol test required by this
section is not administered within two
hours following the determination
under paragraph (b) of this section, the
employer shall prepare and maintain
on file a record stating the reasons the
alcohol test was not promptly adminis-
tered. If an alcohol test required by
this section is not administered within
eight hours following the determina-
tion under paragraph (b) of this sec-
tion, the employer shall cease attempts
to administer an alcohol test and shall
state in the record the reasons for not
administering the test.

§655.44 Post-accident testing.

(a) Accidents. (1) Fatal accidents. (i)
As soon as practicable following an ac-
cident involving the loss of human life,
an employer shall conduct drug and al-
cohol tests on each surviving covered
employee operating the public trans-
portation vehicle at the time of the ac-
cident. Post-accident drug and alcohol
testing of the operator is not required
under this section if the covered em-
ployee is tested under the fatal acci-
dent testing requirements of the Fed-
eral Motor Carrier Safety Administra-
tion rule 49 CFR 389.303(a)(1) or (b)(1).

(ii) The employer shall also drug and
alcohol test any other covered em-
ployee whose performance could have
contributed to the accident, as deter-
mined by the employer using the best

§655.44

information available at the time of
the decision.

(2) Nonfatal accidents. (i) As soon as
practicable following an accident not
involving the loss of human life in
which a public transportation vehicle
is involved, the employer shall drug
and alcohol test each covered employee
operating the public transportation ve-
hicle at the time of the accident unless
the employer determines, using the
best information available at the time
of the decision, that the covered em-
ployee’s performance can be com-
pletely discounted as a contributing
factor to the accident. The employer
shall also drug and alcohol test any
other covered employee whose perform-
ance could have contributed to the ac-
cident, as determined by the employer
using the best information available at
the time of the decision.

(ii) If an alcohol test required by this
section is not administered within two
hours following the accident, the em-
ployer shall prepare and maintain on
file a record stating the reasons the al-
cohol test was not promptly adminis-
tered. If an alcohol test required by
this section is not administered within
eight hours following the accident, the
employer shall cease attempts to ad-
minister an alcohol test and maintain
the record. Records shall be submitted
to FTA upon request of the Adminis-
trator.

(b) An employer shall ensure that a
covered employee required to be drug
tested under this section is tested as
soon as practicable but within 32 hours
of the accident.

(c) A covered employee who is sub-
ject to post-accident testing who fails
to remain readily available for such
testing, including notifying the em-
ployer or the employer representative
of his or her location if he or she leaves
the scene of the accident prior to sub-
mission to such test, may be deemed by
the employer to have refused to submit
to testing.

(d) The decision not to administer a
drug and/or alcohol test under this sec-
tion shall be based on the employer’s
determination, using the best available
information at the time of the deter-
mination that the employee’s perform-
ance could not have contributed to the

571



§655.45

accident. Such a decision must be doc-
umented in detail, including the deci-
sion-making process used to reach the
decision not to test.

(e) Nothing in this section shall be
construed to require the delay of nec-
essary medical attention for the in-
jured following an accident or to pro-
hibit a covered employee from leaving
the scene of an accident for the period
necessary to obtain assistance in re-
sponding to the accident or to obtain
necessary emergency medical care.

(f) The results of a blood, urine, or
breath test for the use of prohibited
drugs or alcohol misuse, conducted by
Federal, State, or local officials having
independent authority for the test,
shall be considered to meet the re-
quirements of this section provided
such test conforms to the applicable
Federal, State, or local testing require-
ments, and that the test results are ob-
tained by the employer. Such test re-
sults may be used only when the em-
ployer is unable to perform a post-acci-
dent test within the required period
noted in paragraphs (a) and (b) of this
section.

[66 FR 42002, Aug. 9, 2001, as amended at 78
FR 37993, June 25, 2013]

§655.45

(a) Except as provided in paragraphs
(b) through (d) of this section, the min-
imum annual percentage rate for ran-
dom drug testing shall be 50 percent of
covered employees; the random alcohol
testing rate shall be 10 percent. As pro-
vided in paragraph (b) of this section,
this rate is subject to annual review by
the Administrator.

(b) The Administrator’s decision to
increase or decrease the minimum an-
nual percentage rate for random drug
and alcohol testing is based, respec-
tively, on the reported positive drug
and alcohol violation rates for the en-
tire industry. All information used for
this determination is drawn from the
drug and alcohol Management Informa-
tion System (MIS) reports required by
this part. In order to ensure reliability
of the data, the Administrator shall
consider the quality and completeness
of the reported data, may obtain addi-
tional information or reports from em-
ployers, and may make appropriate
modifications in calculating the indus-

Random testing.

49 CFR Ch. VI (10-1-22 Edition)

try’s verified positive results and viola-
tion rates. Bach year, the Adminis-
trator will publish in the FEDERAL
REGISTER the minimum annual per-
centage rates for random drug and al-
cohol testing of covered employees.
The new minimum annual percentage
rate for random drug and alcohol test-
ing will be applicable starting January
1 of the calendar year following publi-
cation.

(c) Rates for drug testing. (1) When
the minimum annual percentage rate
for random drug testing is 50 percent,
the Administrator may lower this rate
to 25 percent of all covered employees
if the Administrator determines that
the data received under the reporting
requirements of §655.72 for the two pre-
ceding consecutive calendar years indi-
cate that the reported positive rate is
less than 1.0 percent.

(2) When the minimum annual per-
centage rate for random drug testing is
25 percent, and the data received under
the reporting requirements of §655.72
for the calendar year indicate that the
reported positive rate is equal to or
greater than 1.0 percent, the Adminis-
trator will increase the minimum an-
nual percentage rate for random drug
or random alcohol testing to 50 percent
of all covered employees.

(d) Rates for alcohol testing. (1)(i)
When the minimum annual percentage
rate for random alcohol testing is 25
percent or more, the Administrator
may lower this rate to 10 percent of all
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of §6556.72 for two consecutive
calendar years indicate that the viola-
tion rate is less than 0.5 percent.

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the Administrator
may lower this rate to 25 percent of all
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of §6556.72 for two consecutive
calendar years indicate that the viola-
tion rate is less than 1.0 percent but
equal to or greater than 0.5 percent.

(2)(1) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received
under the reporting requirements of
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§655.72 for that calendar year indicate
that the violation rate is equal to or
greater than 0.5 percent, but less than
1.0 percent, the Administrator will in-
crease the minimum annual percentage
rate for random alcohol testing to 25
percent of all covered employees.

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data
received under the reporting require-
ments of §655.72 for that calendar year
indicate that the violation rate is
equal to or greater than 1.0 percent,
the Administrator will increase the
minimum annual percentage rate for
random alcohol testing to 50 percent of
all covered employees.

(e) The selection of employees for
random drug and alcohol testing shall
be made by a scientifically valid meth-
od, such as a random number table or a
computer-based random number gener-
ator that is matched with employees’
Social Security numbers, payroll iden-
tification numbers, or other com-
parable identifying numbers. Under the
selection process used, each covered
employee shall have an equal chance of
being tested each time selections are
made.

(f) The employer shall randomly se-
lect a sufficient number of covered em-
ployees for testing during each cal-
endar year to equal an annual rate not
less than the minimum annual percent-
age rates for random drug and alcohol
testing determined by the Adminis-
trator. If the employer conducts ran-
dom drug and alcohol testing through a
consortium, the number of employees
to be tested may be calculated for each
individual employer or may be based
on the total number of covered employ-
ees covered by the consortium who are
subject to random drug and alcohol
testing at the same minimum annual
percentage rate under this part.

(g) Each employer shall ensure that
random drug and alcohol tests con-
ducted under this part are unan-
nounced and unpredictable, and that
the dates for administering random
tests are spread reasonably throughout
the calendar year. Random testing
must be conducted at all times of day
when safety-sensitive functions are
performed.

§655.46

(h) Each employer shall require that
each covered employee who is notified
of selection for random drug or random
alcohol testing proceed to the test site
immediately. If the employee is per-
forming a safety-sensitive function at
the time of the notification, the em-
ployer shall instead ensure that the
employee ceases to perform the safety-
sensitive function and proceeds to the
testing site immediately.

(i) A covered employee shall only be
randomly tested for alcohol misuse
while the employee is performing safe-
ty-sensitive functions; just before the
employee is to perform safety-sensitive
functions; or just after the employee
has ceased performing such functions.
A covered employee may be randomly
tested for prohibited drug use anytime
while on duty.

(j) If a given covered employee is sub-
ject to random drug and alcohol test-
ing under the testing rules of more
than one DOT agency for the same em-
ployer, the employee shall be subject
to random drug and alcohol testing at
the percentage rate established for the
calendar year by the DOT agency regu-
lating more than 50 percent of the em-
ployee’s function.

(k) If an employer is required to con-
duct random drug and alcohol testing
under the drug and alcohol testing
rules of more than one DOT agency,
the employer may—

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are
subject to testing at the same required
rate; or

(2) Randomly select such employees
for testing at the highest percentage
rate established for the calendar year
by any DOT agency to which the em-
ployer is subject.

§655.46 Return to duty following re-
fusal to submit to a test, verified
positive drug test result and/or
breath alcohol test result of 0.04 or
greater.

Where a covered employee refuses to
submit to a test, has a verified positive
drug test result, and/or has a confirmed
alcohol test result of 0.04 or greater,
the employer, before returning the em-
ployee to duty to perform a safety-sen-
sitive function, shall follow the proce-
dures outlined in 49 CFR Part 40.
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§655.47 Follow-up testing after return-
ing to duty.

An employer shall conduct follow-up
testing of each employee who returns
to duty, as specified in 49 CFR Part 40,
subpart O.

§655.48 Retesting of covered employ-
ees with an alcohol concentration
of 0.02 or greater but less than 0.04.

If an employer chooses to permit a
covered employee to perform a safety-
sensitive function within 8 hours of an
alcohol test indicating an alcohol con-
centration of 0.02 or greater but less
than 0.04, the employer shall retest the
covered employee to ensure compliance
with the provisions of §655.35. The cov-
ered employee may not perform safety-
sensitive functions unless the con-
firmation alcohol test result is less
than 0.02.

§655.49 Refusal to submit to a drug or
alcohol test.

(a) BEach employer shall require a
covered employee to submit to a post-
accident drug and alcohol test required
under §655.44, a random drug and alco-
hol test required under §655.45, a rea-
sonable suspicion drug and alcohol test
required under §655.43, or a follow-up
drug and alcohol test required under
§6565.47. No employer shall permit an
employee who refuses to submit to
such a test to perform or continue to
perform safety-sensitive functions.

(b) When an employee refuses to sub-
mit to a drug or alcohol test, the em-
ployer shall follow the procedures out-
lined in 49 CFR Part 40.

§655.50 [Reserved]

Subpart F—Drug and Alcohol
Testing Procedures

§655.51 Compliance with testing pro-
cedures requirements.

The drug and alcohol testing proce-
dures in 49 CFR Part 40 apply to em-
ployers covered by this part, and must
be read together with this part, unless
expressly provided otherwise in this
part.

49 CFR Ch. VI (10-1-22 Edition)

§655.52 Substance abuse professional
(SAP).

The SAP must perform the functions
in 49 CFR Part 40.

§655.53 Supervisor acting as collection
site personnel.

An employer shall not permit an em-
ployee with direct or immediate super-
visory responsibility or authority over
another employee to serve as the urine
collection person, breath alcohol tech-
nician, or saliva-testing technician for
a drug or alcohol test of the employee.

§§655.54-655.60 [Reserved]

Subpart G—Consequences

§655.61 Action when an employee has
a verified positive drug test result
or has a confirmed alcohol test re-
sult of 0.04 or greater, or refuses to
submit to a test.

(a) (1) Immediately after receiving
notice from a medical review officer
(MRO) or a consortium/third party ad-
ministrator (C/TPA) that a covered em-
ployee has a verified positive drug test
result, the employer shall require that
the covered employee cease performing
a safety-sensitive function.

(2) Immediately after receiving no-
tice from a Breath Alcohol Technician
(BAT) that a covered employee has a
confirmed alcohol test result of 0.04 or
greater, the employer shall require
that the covered employee cease per-
forming a safety-sensitive function.

(3) If an employee refuses to submit
to a drug or alcohol test required by
this part, the employer shall require
that the covered employee cease per-
forming a safety-sensitive function.

(b) Before allowing the covered em-
ployee to resume performing a safety-
sensitive function, the employer shall
ensure the employee meets the require-
ments of 49 CFR Part 40 for returning
to duty, including taking a return to
duty drug and/or alcohol test.

§655.62 Referral, and

treatment.

evaluation,

If a covered employee has a verified
positive drug test result, or has a con-
firmed alcohol test of 0.04 or greater, or
refuses to submit to a drug or alcohol
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test required by this part, the em-
ployer shall advise the employee of the
resources available for evaluating and
resolving problems associated with pro-
hibited drug use and alcohol misuse,
including the names, addresses, and
telephone numbers of substance abuse
professionals (SAPs) and counseling
and treatment programs.

§§655.63-655.70 [Reserved]

Subpart H—Administrative
Requirements

§655.71 Retention of records.

(a) General requirement. An employer
shall maintain records of its anti-drug
and alcohol misuse program as pro-
vided in this section. The records shall
be maintained in a secure location with
controlled access.

(b) Period of retention. In determining
compliance with the retention period
requirement, each record shall be
maintained for the specified minimum
period of time as measured from the
date of the creation of the record. Each
employer shall maintain the records in
accordance with the following sched-
ule:

(1) Five years. Records of covered em-
ployee verified positive drug or alcohol
test results, documentation of refusals
to take required drug or alcohol tests,
and covered employee referrals to the
substance abuse professional, and cop-
ies of annual MIS reports submitted to
FTA.

(2) Two years. Records related to the
collection process and employee train-
ing.

(3) One year. Records of negative drug
or alcohol test results.

(¢c) Types of records. The following
specific records must be maintained:

(1) Records related to the collection
process:

(i) Collection logbooks, if used.

(ii) Documents relating to the ran-
dom selection process.

(iii) Documents generated in connec-
tion with decisions to administer rea-
sonable suspicion drug or alcohol tests.

(iv) Documents generated in connec-
tion with decisions on post-accident
drug and alcohol testing.

(v) MRO documents verifying exist-
ence of a medical explanation of the in-

§655.72

ability of a covered employee to pro-
vide an adequate urine or breathe sam-
ple.

(2) Records related to test results:

(i) The employer’s copy of the cus-
tody and control form.

(ii) Documents related to the refusal
of any covered employee to submit to a
test required by this part.

(iii) Documents presented by a cov-
ered employee to dispute the result of
a test administered under this part.

(3) Records related to referral and re-
turn to duty and follow-up testing:
Records concerning a covered employ-
ee’s entry into and completion of the
treatment program recommended by
the substance abuse professional.

(4) Records related to employee
training:

(i) Training materials on drug use
awareness and alcohol misuse, includ-
ing a copy of the employer’s policy on
prohibited drug use and alcohol misuse.

(ii) Names of covered employees at-
tending training on prohibited drug use
and alcohol misuse and the dates and
times of such training.

(iii) Documentation of training pro-
vided to supervisors for the purpose of
qualifying the supervisors to make a
determination concerning the need for
drug and alcohol testing based on rea-
sonable suspicion.

(iv) Certification that any training
conducted under this part complies
with the requirements for such train-
ing.

(5) Copies of annual MIS reports sub-
mitted to FTA.

§655.72 Reporting of results in a man-
agement information system.

(a) Each recipient shall annually pre-
pare and maintain a summary of the
results of its anti-drug and alcohol
misuse testing programs performed
under this part during the previous cal-
endar year.

(b) When requested by FTA, each re-
cipient shall submit to FTA’s Office of
Safety and Security, or its designated
agent, by March 15, a report covering
the previous calendar year (January 1
through December 31) summarizing the
results of its anti-drug and alcohol
misuse programs.

(c) Each recipient shall be respon-
sible for ensuring the accuracy and
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timeliness of each report submitted by
an employer, contractor, consortium or
joint enterprise or by a third party
service provider acting on the recipi-
ent’s or employer’s behalf.

(d) As an employer, you must use the
Management Information System
(MIS) form and instructions as re-
quired by 49 CFR part 40, §40.25 and ap-
pendix H. You may also use the elec-
tronic version of the MIS form pro-
vided by the DOT. The Administrator
may designate means (e.g., electronic
program transmitted via the Internet),
other than hard-copy, for MIS form
submission. For information on where
to submit MIS forms and for the elec-
tronic version of the form, see: http:/
transit-safety.volpe.dot.gov/DAMIS.

(e) To calculate the total number of
covered employees eligible for random
testing throughout the year, as an em-
ployer, you must add the total number
of covered employees eligible for test-
ing during each random testing period
for the year and divide that total by
the number of random testing periods.
Covered employees, and only covered
employees, are to be in an employer’s
random testing pool, and all covered
employees must be in the random pool.
If you are an employer conducting ran-
dom testing more often than once per
month (e.g., you select daily, weekly,
bi-weekly), you do not need to compute
this total number of covered employees
rate more than on a once per month
basis. As an employer, you may use a
service agent (e.g., C/TPA) to perform
random selections for you; and your
covered employees may be part of a
larger random testing pool of covered
employees. However, you must ensure
that the service agent you use is test-
ing at the appropriate percentage es-
tablished for your industry and that
only covered employees are in the ran-
dom testing pool.

(f) If you have a covered employee
who performs multi-DOT agency func-
tions (e.g., an employee drives a para-
transit vehicle and performs pipeline
maintenance duties for you), count the
employee only on the MIS report for
the DOT agency under which he or she
is random tested. Normally, this will
be the DOT agency under which the
employee performs more than 50% of
his or her duties. Employers may have

49 CFR Ch. VI (10-1-22 Edition)

to explain the testing data for these
employees in the event of a DOT agen-
cy inspection or audit.

(g) A service agent (e.g., Consortia/
Third Party Administrator as defined
in 49 CFR part 40) may prepare the MIS
report on behalf of an employer. How-
ever, a company official (e.g., Des-
ignated Employer Representative as
defined in 49 CFR part 40) must certify
the accuracy and completeness of the
MIS report, no matter who prepares it.

[66 FR 42002, Aug. 9, 2001, as amended at 68
FR 75462, Dec. 31, 2003]

§655.73 Access to facilities and

records.

(a) Except as required by law, or ex-
pressly authorized or required in this
section, no employer may release infor-
mation pertaining to a covered em-
ployee that is contained in records re-
quired to be maintained by §655.71.

(b) A covered employee is entitled,
upon written request, to obtain copies
of any records pertaining to the cov-
ered employee’s use of prohibited drugs
or misuse of alcohol, including any
records pertaining to his or her drug or
alcohol tests. The employer shall pro-
vide promptly the records requested by
the employee. Access to a covered em-
ployee’s records shall not be contin-
gent upon the employer’s receipt of
payment for the production of those
records.

(c) An employer shall permit access
to all facilities utilized and records
compiled in complying with the re-
quirements of this part to the Sec-
retary of Transportation or any DOT
agency with regulatory authority over
the employer or any of its employees
or to a State oversight agency author-
ized to oversee rail fixed guideway sys-
tems.

(d) An employer shall disclose data
for its drug and alcohol testing pro-
grams, and any other information per-
taining to the employer’s anti-drug and
alcohol misuse programs required to be
maintained by this part, to the Sec-
retary of Transportation or any DOT
agency with regulatory authority over
the employer or covered employee or
to a State oversight agency authorized
to oversee rail fixed guideway systems,
upon the Secretary’s request or the re-
spective agency’s request.
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(e) When requested by the National
Transportation Safety Board as part of
an accident investigation, employers
shall disclose information related to
the employer’s drug or alcohol testing
related to the accident under investiga-
tion.

(f) Records shall be made available to
a subsequent employer upon receipt of
a written request from the covered em-
ployee. Subsequent disclosure by the
employer is permitted only as ex-
pressly authorized by the terms of the
covered employee’s request.

(g) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a covered
employee to the employee or the deci-
sionmaker in a lawsuit, grievance, or
other proceeding initiated by or on be-
half of the individual, and arising from
the results of a drug or alcohol test
under this part (including, but not lim-
ited to, a worker’s compensation, un-
employment compensation, or other
proceeding relating to a benefit sought
by the covered employee.)

(h) An employer shall release infor-
mation regarding a covered employee’s
record as directed by the specific, writ-
ten consent of the employee author-
izing release of the information to an
identified person.

(i) An employer may disclose drug
and alcohol testing information re-
quired to be maintained under this
part, pertaining to a covered employee,
to the State oversight agency or grant-
ee required to certify to FTA compli-
ance with the drug and alcohol testing
procedures of 49 CFR parts 40 and 655.

§§655.74-655.80 [Reserved]

Subpart I—Certifying Compliance

§655.81 Grantee oversight responsi-
bility.

A recipient shall ensure that a sub-
recipient or contractor who receives 49
U.S.C. 5307, 5309, or 5311 funds directly
from the recipient complies with this
part.

[78 FR 37993, June 25, 2013]
§655.82 Compliance as a condition of
financial assistance.

(a) A recipient shall not be eligible
for Federal financial assistance under

§655.83

49 U.S.C. 5307, 5309, or 5311, if a recipi-
ent fails to establish an anti-drug and
alcohol misuse program in compliance
with this part.

(b) If the Administrator determines
that a recipient that receives Federal
financial assistance under 49 U.S.C.
5307, 5309, or 5311 is not in compliance
with this part, the Administrator may
bar the recipient from receiving Fed-
eral financial assistance in an amount
the Administrator considers appro-
priate.

(c) A recipient is subject to criminal
sanctions and fines for false statements
or misrepresentations under 18 U.S.C.
1001.

(d) Notwithstanding §655.3, a recipi-
ent operating a ferryboat regulated by
the USCG who fails to comply with the
USCG chemical and alcohol testing re-
quirements, shall be in noncompliance
with this part and may be barred from
receiving Federal financial assistance
in an amount the Administrator con-
siders appropriate.

[78 FR 37993, June 25, 2013]

§655.83 Requirement to certify compli-
ance.

(a) A recipient of Federal financial
assistance under section 5307, 5309, or
5311 shall annually certify compliance
with this part to the applicable FTA
Regional Office.

(b) A certification must be author-
ized by the organization’s governing
board or other authorizing official, and
must be signed by a party specifically
authorized to do so.

(c) Recipients, including a State,
that administers 49 U.S.C. 5307, 5309, or
5311 Federal financial assistance to
subrecipients and contractors, shall an-
nually certify compliance with the re-
quirements of this part, on behalf of its
applicable subrecipient or contractor
to the applicable FTA Regional Office.
A recipient administering section 5307,
5309, or 5311 Federal funding may sus-
pend a subrecipient or contractor from
receiving Federal transit funds for non-
compliance with this part.

[66 FR 42002, Aug. 9, 2001, as amended at 71
FR 69198, Nov. 30, 2006; 78 FR 37993, June 25,
2013]

PART 659 [Reserved]
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