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(13) Transition to engine-based model 
years. The following provisions apply 
for production and ABT reports during 
the transition to engine-based model 
year determinations for tractors and 
vocational vehicles in 2020 and 2021: 

(i) If a manufacturer installs model 
year 2020 or earlier engines in the man-
ufacturer’s vehicles in calendar year 
2020, include all those Phase 1 vehicles 
in its production and ABT reports re-
lated to model year 2020 compliance, 
although the agencies may require the 
manufacturer to identify these sepa-
rately from vehicles produced in cal-
endar year 2019. 

(ii) If a manufacturer installs model 
year 2020 engines in its vehicles in cal-
endar year 2021, submit production and 
ABT reports for those Phase 1 vehicles 
separate from the reports it submits 
for Phase 2 vehicles with model year 
2021 engines. 

(h) Public information. Based upon in-
formation submitted by manufacturers 
and EPA, NHTSA will publish fuel con-
sumption standards and performance 
results. 

(i) Information received from EPA. 
NHTSA will receive information from 
EPA as specified in 40 CFR 1036.755 and 
1037.755. The knowing and willful sub-
mission of false, fictitious or fraudu-
lent information under this part will 
subject a manufacturer to the civil and 
criminal penalties of 18 U.S.C. 1001. 

(j) Recordkeeping. NHTSA has the 
same recordkeeping requirements as 
the EPA, specified in 40 CFR 86.1865– 
12(k), 1036.250, 1036.735, 1036.825, 1037.250, 
1037.735, and 1037.825. The agencies each 
reserve the right to request informa-
tion contained in reports separately. 

(1) Manufacturers must organize and 
maintain records for NHTSA as de-
scribed in this section. NHTSA in con-
junction or separately from EPA may 
review a manufacturers records at any 
time. 

(2) Keep the records required by this 
section for at least eight years after 
the due date for the end-of-year report. 
Manufacturers may not use fuel con-
sumption credits for any engines if it 
does not keep all the records required 
under this section. Manufacturers must 
therefore keep these records to con-
tinue to bank valid credits. Store these 
records in any electronic format and on 

any media, as long as the manufacturer 
can promptly send the agencies orga-
nized records in English if the agencies 
ask for them. Manufacturers must keep 
these records readily available. NHTSA 
may review them at any time. 

(3) Keep a copy of the reports re-
quired in § 535.8 and 40 CFR 
1036.725,1036.730, 1037.725 and 1037.730. 

(4) Keep records of the vehicles and 
engine identification number (usually 
the serial number) for each vehicle and 
engine produced that generates or uses 
fuel consumption credits under the 
ABT program. Manufacturers may 
identify these numbers as a range. If 
manufacturers change the FEL after 
the start of production, identify the 
date started using each FEL/FCL and 
the range of vehicles or engine identi-
fication numbers associated with each 
FEL/FCL. Manufacturers must also 
identify the purchaser and destination 
for each vehicle and engine produced to 
the extent this information is avail-
able. 

(5) The agencies may require manu-
facturers to keep additional records or 
to send relevant information not re-
quired by this section in accordance 
with each agency’s authority. 

(6) If collected separately and NHTSA 
finds that information is provided 
fraudulent or grossly negligent or oth-
erwise provided in bad faith, the manu-
facturer may be liable to civil pen-
alties in accordance with each agency’s 
authority. 

[81 FR 74238, Oct. 25, 2016, as amended at 89 
FR 18831, Mar. 15, 2024] 

§ 535.9 Enforcement approach. 

(a) Compliance. (1) Each year NHTSA 
will assess compliance with fuel con-
sumption standards as specified in 
§ 535.10. 

(i) NHTSA may conduct audits or 
confirmatory testing on any configura-
tion prior to first sale throughout a 
given model year or after the model 
year in order to validate data received 
from manufacturers and will discuss 
any potential issues with EPA and the 
manufacturer. NHTSA may perform 
confirmatory testing. Any such testing 
would be performed as specified in 
EPA’s regulations at 40 CFR part 1037. 
Audits may periodically be performed 
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to confirm manufacturers’ credit bal-
ances, or other credit transactions or 
other information submitted to EPA 
and NHTSA. 

(ii) NHTSA may also conduct field in-
spections either at manufacturing 
plants or at new vehicle dealerships to 
validate data received from manufac-
turers. Field inspections will be carried 
out in order to validate the condition 
of vehicles, engines or technology prior 
to first commercial sale to verify each 
component’s certified configuration as 
initially built. NHTSA reserves the 
right to conduct inspections at other 
locations but will target only those 
components for which a violation 
would apply to OEMs and not the fleets 
or vehicle owners. Compliance inspec-
tions could be carried out through a 
number of approaches including during 
safety inspections or during compli-
ance safety testing. 

(iii) NHTSA will conduct audits and 
inspections in the same manner and, 
when possible, in conjunction with 
EPA. NHTSA will also attempt to co-
ordinate inspections with EPA and 
share results. 

(iv) Documents collected under 
NHTSA safety authority may be used 
to support fuel efficiency audits and in-
spections. 

(v) NHTSA may require a manufac-
turer to perform selective enforcement 
audits with respect to any GEM inputs 
in its application for certification or in 
the end of the year ABT final reports. 
Any required selective enforcement au-
dits would be required to be conducted 
in a manner consistent with EPA’s cor-
responding provisions at 40 CFR 
1037.301, 1037.305, and 1037.320. 

(2) At the end of each model year 
NHTSA will confirm a manufacturer’s 
fleet or family performance values 
against the applicable standards and, if 
a manufacturer uses a credit flexi-
bility, the amount of credits in each 
averaging set. The averaging set bal-
ance is based upon the engines or vehi-
cles performance above or below the 
applicable regulatory subcategory 
standards in each respective averaging 
set and any credits that are traded into 
or out of an averaging set during the 
model year. 

(i) If the balance is positive, the man-
ufacturer is designated as having a 
credit surplus. 

(ii) If the balance is negative, the 
manufacturer is designated as having a 
credit deficit. 

(iii) NHTSA will provide notification 
to each manufacturer confirming its 
credit balance(s) after the end of each 
model year directly or through EPA. 

(3) Manufacturer are required to con-
firm the negative balance and submit a 
fuel consumption credit plan as speci-
fied in § 535.7(a) along with supporting 
documentation indicating how it will 
allocate existing credits or earn (pro-
viding information on future vehicles, 
engines or technologies), and/or acquire 
credits, or else be liable for a civil pen-
alty as determined in paragraph (b) of 
this section. The manufacturer must 
submit the information within 60 days 
of receiving agency notification. 

(4) Credit shortfall within an aver-
aging set may be carried forward only 
three years, and if not offset by earned 
or traded credits, the manufacturer 
may be liable for a civil penalty as de-
scribed in paragraph (b) of this section. 

(5) Credit allocation plans received 
from a manufacturer will be reviewed 
and approved by NHTSA. NHTSA will 
approve a credit allocation plan unless 
it determines that the proposed credits 
are unavailable or that it is unlikely 
that the plan will result in the manu-
facturer earning or acquiring sufficient 
credits to offset the subject credit 
shortfall. In the case where a manufac-
turer submits a plan to acquire future 
model year credits earned by another 
manufacturer, NHTSA will require a 
signed agreement by both manufactur-
ers to initiate a review of the plan. If a 
plan is approved, NHTSA will revise 
the respective manufacturer’s credit 
account accordingly by identifying 
which existing or traded credits are 
being used to address the credit short-
fall, or by identifying the manufactur-
er’s plan to earn future credits for ad-
dressing the respective credit shortfall. 
If a plan is rejected, NHTSA will notify 
the respective manufacturer and re-
quest a revised plan. The manufacturer 
must submit a revised plan within 14 
days of receiving agency notification. 
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The agency will provide a manufac-
turer one opportunity to submit a re-
vised credit allocation plan before it 
initiates civil penalty proceedings. 

(6) For purposes of this regulation, 
NHTSA will treat the use of future 
credits for compliance, as through a 
credit allocation plan, as a deferral of 
civil penalties for non-compliance with 
an applicable fuel consumption stand-
ard. 

(7) If NHTSA receives and approves a 
manufacturer’s credit allocation plan 
to earn future credits within the fol-
lowing three model years in order to 
comply with regulatory obligations, 
NHTSA will defer levying civil pen-
alties for non-compliance until the 
date(s) when the manufacturer’s ap-
proved plan indicates that credits will 
be earned or acquired to achieve com-
pliance, and upon receiving confirmed 
CO2 emissions and fuel consumption 
data from EPA. If the manufacturer 
fails to acquire or earn sufficient cred-
its by the plan dates, NHTSA will ini-
tiate civil penalty proceedings. 

(8) In the event that NHTSA fails to 
receive or is unable to approve a plan 
for a non-compliant manufacturer due 
to insufficiency or untimeliness, 
NHTSA may initiate civil penalty pro-
ceedings. 

(9) In the event that a manufacturer 
fails to report accurate fuel consump-
tion data for vehicles or engines cov-
ered under this rule, noncompliance 
will be assumed until corrected by sub-
mission of the required data, and 
NHTSA may initiate civil penalty pro-
ceedings. 

(10) If EPA suspends or revoke a cer-
tificate of conformity as specified in 40 
CFR 1036.255 or 1037.255, and a manufac-
turer is unable to take a corrective ac-
tion allowed by EPA, noncompliance 
will be assumed, and NHTSA may ini-
tiate civil penalty proceedings or re-
voke fuel consumption credits. 

(b) Civil penalties—(1) Generally. 
NHTSA may assess a civil penalty for 
any violation of this part under 49 
U.S.C. 32902(k). This section states the 
procedures for assessing civil penalties 
for violations of § 535.3(h). The provi-
sions of 5 U.S.C. 554, 556, and 557 do not 
apply to any proceedings conducted 
pursuant to this section. 

(2) Initial determination of noncompli-
ance. An action for civil penalties is 
commenced by the execution of a No-
tice of Violation. A determination by 
NHTSA’s Office of Enforcement of non-
compliance with applicable fuel con-
sumption standards utilizing the cer-
tified and reported CO2 emissions and 
fuel consumption data provided by the 
Environmental Protection Agency as 
described in this part, and after consid-
ering all the flexibilities available 
under § 535.7, underlies a Notice of Vio-
lation. If NHTSA Enforcement deter-
mines that a manufacturer’s averaging 
set of vehicles or engines fails to com-
ply with the applicable fuel consump-
tion standard(s) by generating a credit 
shortfall, the incomplete vehicle, com-
plete vehicle or engine manufacturer, 
as relevant, shall be subject to a civil 
penalty. 

(3) Numbers of violations and maximum 
civil penalties. Any violation shall con-
stitute a separate violation with re-
spect to each vehicle or engine within 
the applicable regulatory averaging 
set. The maximum civil penalty is not 
more than $37,500.00 per vehicle or en-
gine. The maximum civil penalty under 
this section for a related series of vio-
lations shall be determined by multi-
plying $37,500.00 times the vehicle or 
engine production volume for the 
model year in question within the reg-
ulatory averaging set. NHTSA may ad-
just this civil penalty amount to ac-
count for inflation. 

(4) Factors for determining penalty 
amount. In determining the amount of 
any civil penalty proposed to be as-
sessed or assessed under this section, 
NHTSA shall take into account the 
gravity of the violation, the size of the 
violator’s business, the violator’s his-
tory of compliance with applicable fuel 
consumption standards, the actual fuel 
consumption performance related to 
the applicable standards, the estimated 
cost to comply with the regulation and 
applicable standards, the quantity of 
vehicles or engines not complying, and 
the effect of the penalty on the viola-
tor’s ability to continue in business. 
The ‘‘estimated cost to comply with 
the regulation and applicable stand-
ards,’’ will be used to ensure that pen-
alties for non-compliance will not be 
less than the cost of compliance. 
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(5) NHTSA enforcement report of deter-
mination of non-compliance. (i) If 
NHTSA Enforcement determines that a 
violation has occurred, NHTSA En-
forcement may prepare a report and 
send the report to the NHTSA Chief 
Counsel. 

(ii) The NHTSA Chief Counsel will re-
view the report prepared by NHTSA 
Enforcement to determine if there is 
sufficient information to establish a 
likely violation. 

(iii) If the Chief Counsel determines 
that a violation has likely occurred, 
the Chief Counsel may issue a Notice of 
Violation to the party. 

(iv) If the Chief Counsel issues a No-
tice of Violation, he or she will prepare 
a case file with recommended actions. 
A record of any prior violations by the 
same party shall be forwarded with the 
case file. 

(6) Notice of violation. (i) The Notice 
of Violation will contain the following 
information: 

(A) The name and address of the 
party; 

(B) The alleged violation(s) and the 
applicable fuel consumption stand-
ard(s) violated; 

(C) The amount of the proposed pen-
alty and basis for that amount; 

(D) The place to which, and the man-
ner in which, payment is to be made; 

(E) A statement that the party may 
decline the Notice of Violation and 
that if the Notice of Violation is de-
clined within 30 days of the date shown 
on the Notice of Violation, the party 
has the right to a hearing, if requested 
within 30 days of the date shown on the 
Notice of Violation, prior to a final as-
sessment of a penalty by a Hearing Of-
ficer; and 

(F) A statement that failure to either 
pay the proposed penalty or to decline 
the Notice of Violation and request a 
hearing within 30 days of the date 
shown on the Notice of Violation will 
result in a finding of violation by de-
fault and that NHTSA will proceed 
with the civil penalty in the amount 
proposed on the Notice of Violation 
without processing the violation under 
the hearing procedures set forth in this 
subpart. 

(ii) The Notice of Violation may be 
delivered to the party by— 

(A) Mailing to the party (certified 
mail is not required); 

(B) Use of an overnight or express 
courier service; or 

(C) Facsimile transmission or elec-
tronic mail (with or without attach-
ments) to the party or an employee of 
the party. 

(iii) At any time after the Notice of 
Violation is issued, NHTSA and the 
party may agree to reach a com-
promise on the payment amount. 

(iv) Once a penalty amount is paid in 
full, a finding of ‘‘resolved with pay-
ment’’ will be entered into the case 
file. 

(v) If the party agrees to pay the pro-
posed penalty, but has not made pay-
ment within 30 days of the date shown 
on the Notice of Violation, NHTSA will 
enter a finding of violation by default 
in the matter and NHTSA will proceed 
with the civil penalty in the amount 
proposed on the Notice of Violation 
without processing the violation under 
the hearing procedures set forth in this 
subpart. 

(vi) If within 30 days of the date 
shown on the Notice of Violation a 
party fails to pay the proposed penalty 
on the Notice of Violation, and fails to 
request a hearing, then NHTSA will 
enter a finding of violation by default 
in the case file, and will assess the civil 
penalty in the amount set forth on the 
Notice of Violation without processing 
the violation under the hearing proce-
dures set forth in this subpart. 

(vii) NHTSA’s order assessing the 
civil penalty following a party’s de-
fault is a final agency action. 

(7) Hearing Officer. (i) If a party time-
ly requests a hearing after receiving a 
Notice of Violation, a Hearing Officer 
shall hear the case. 

(ii) The Hearing Officer will be ap-
pointed by the NHTSA Administrator, 
and is solely responsible for the case 
referred to him or her. The Hearing Of-
ficer shall have no other responsibility, 
direct or supervisory, for the investiga-
tion of cases referred for the assess-
ment of civil penalties. The Hearing 
Officer shall have no duties related to 
the light-duty fuel economy or 
medium- and heavy-duty fuel effi-
ciency programs. 
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(iii) The Hearing Officer decides each 
case on the basis of the information be-
fore him or her. 

(8) Initiation of action before the Hear-
ing Officer. (i) After the Hearing Officer 
receives the case file from the Chief 
Counsel, the Hearing Officer notifies 
the party in writing of— 

(A) The date, time, and location of 
the hearing and whether the hearing 
will be conducted telephonically or at 
the DOT Headquarters building in 
Washington, DC; 

(B) The right to be represented at all 
stages of the proceeding by counsel as 
set forth in paragraph (b)(9) of this sec-
tion; and 

(C) The right to a free copy of all 
written evidence in the case file. 

(ii) On the request of a party, or at 
the Hearing Officer’s direction, mul-
tiple proceedings may be consolidated 
if at any time it appears that such con-
solidation is necessary or desirable. 

(9) Counsel. A party has the right to 
be represented at all stages of the pro-
ceeding by counsel. A party electing to 
be represented by counsel must notify 
the Hearing Officer of this election in 
writing, after which point the Hearing 
Officer will direct all further commu-
nications to that counsel. A party rep-
resented by counsel bears all of its own 
attorneys’ fees and costs. 

(10) Hearing location and costs. (i) Un-
less the party requests a hearing at 
which the party appears before the 
Hearing Officer in Washington, DC, the 
hearing may be held telephonically. In 
Washington, DC, the hearing is held at 
the headquarters of the U.S. Depart-
ment of Transportation. 

(ii) The Hearing Officer may transfer 
a case to another Hearing Officer at a 
party’s request or at the Hearing Offi-
cer’s direction. 

(iii) A party is responsible for all fees 
and costs (including attorneys’ fees and 
costs, and costs that may be associated 
with travel or accommodations) associ-
ated with attending a hearing. 

(11) Hearing procedures. (i) There is no 
right to discovery in any proceedings 
conducted pursuant to this subpart. 

(ii) The material in the case file per-
tinent to the issues to be determined 
by the Hearing Officer is presented by 
the Chief Counsel or his or her des-
ignee. 

(iii) The Chief Counsel may supple-
ment the case file with information 
prior to the hearing. A copy of such in-
formation will be provided to the party 
no later than three business days be-
fore the hearing. 

(iv) At the close of the Chief Coun-
sel’s presentation of evidence, the 
party has the right to examine respond 
to and rebut material in the case file 
and other information presented by the 
Chief Counsel. In the case of witness 
testimony, both parties have the right 
of cross-examination. 

(v) In receiving evidence, the Hearing 
Officer is not bound by strict rules of 
evidence. In evaluating the evidence 
presented, the Hearing Officer must 
give due consideration to the reli-
ability and relevance of each item of 
evidence. 

(vi) At the close of the party’s pres-
entation of evidence, the Hearing Offi-
cer may allow the introduction of re-
buttal evidence that may be presented 
by the Chief Counsel. 

(vii) The Hearing Officer may allow 
the party to respond to any rebuttal 
evidence submitted. 

(viii) After the evidence in the case 
has been presented, the Chief Counsel 
and the party may present arguments 
on the issues in the case. The party 
may also request an opportunity to 
submit a written statement for consid-
eration by the Hearing Officer and for 
further review. If granted, the Hearing 
Officer shall allow a reasonable time 
for submission of the statement and 
shall specify the date by which it must 
be received. If the statement is not re-
ceived within the time prescribed, or 
within the limits of any extension of 
time granted by the Hearing Officer, it 
need not be considered by the Hearing 
Officer. 

(ix) A verbatim transcript of the 
hearing will not normally be prepared. 
A party may, solely at its own expense, 
cause a verbatim transcript to be 
made. If a verbatim transcript is made, 
the party shall submit two copies to 
the Hearing Officer not later than 15 
days after the hearing. The Hearing Of-
ficer shall include such transcript in 
the record. 

(12) Determination of violations and as-
sessment of civil penalties. (i) Not later 
than 30 days following the close of the 
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hearing, the Hearing Officer shall issue 
a written decision on the Notice of Vio-
lation, based on the hearing record. 
This may be extended by the Hearing 
officer if the submissions by the Chief 
Counsel or the party are voluminous. 
The decision shall address each alleged 
violation, and may do so collectively. 
For each alleged violation, the decision 
shall find a violation or no violation 
and provide a basis for the finding. The 
decision shall set forth the basis for 
the Hearing Officer’s assessment of a 
civil penalty, or decision not to assess 
a civil penalty. In determining the 
amount of the civil penalty, the grav-
ity of the violation, the size of the vio-
lator’s business, the violator’s history 
of compliance with applicable fuel con-
sumption standards, the actual fuel 
consumption performance related to 
the applicable standard, the estimated 
cost to comply with the regulation and 
applicable standard, the quantity of ve-
hicles or engines not complying, and 
the effect of the penalty on the viola-
tor’s ability to continue in business. 
The assessment of a civil penalty by 
the Hearing Officer shall be set forth in 
an accompanying final order. The 
Hearing Officer’s written final order is 
a final agency action. 

(ii) If the Hearing Officer assesses 
civil penalties in excess of $1,000,000, 
the Hearing Officer’s decision shall 
contain a statement advising the party 
of the right to an administrative ap-
peal to the Administrator within a 
specified period of time. The party is 
advised that failure to submit an ap-
peal within the prescribed time will 
bar its consideration and that failure 
to appeal on the basis of a particular 
issue will constitute a waiver of that 
issue in its appeal before the Adminis-
trator. 

(iii) The filing of a timely and com-
plete appeal to the Administrator of a 
Hearing Officer’s order assessing a civil 
penalty shall suspend the operation of 
the Hearing Officer’s penalty, which 
shall no longer be a final agency ac-
tion. 

(iv) There shall be no administrative 
appeals of civil penalties assessed by a 
Hearing Officer of less than $1,000,000. 

(13) Appeals of civil penalties in excess 
of $1,000,000. (i) A party may appeal the 
Hearing Officer’s order assessing civil 

penalties over $1,000,000 to the Admin-
istrator within 21 days of the date of 
the issuance of the Hearing Officer’s 
order. 

(ii) The Administrator will review 
the decision of the Hearing Officer de 
novo, and may affirm the decision of 
the hearing officer and assess a civil 
penalty, or 

(iii) The Administrator may— 
(A) Modify a civil penalty; 
(B) Rescind the Notice of Violation; 

or 
(C) Remand the case back to the 

Hearing Officer for new or additional 
proceedings. 

(iv) In the absence of a remand, the 
decision of the Administrator in an ap-
peal is a final agency action. 

(14) Collection of assessed or com-
promised civil penalties. (i) Payment of a 
civil penalty, whether assessed or com-
promised, shall be made by check, post-
al money order, or electronic transfer 
of funds, as provided in instructions by 
the agency. A payment of civil pen-
alties shall not be considered a request 
for a hearing. 

(ii) The party must remit payment of 
any assessed civil penalty to NHTSA 
within 30 days after receipt of the 
Hearing Officer’s order assessing civil 
penalties, or, in the case of an appeal 
to the Administrator, within 30 days 
after receipt of the Administrator’s de-
cision on the appeal. 

(iii) The party must remit payment 
of any compromised civil penalty to 
NHTSA on the date and under such 
terms and conditions as agreed to by 
the party and NHTSA. Failure to pay 
may result in NHTSA entering a find-
ing of violation by default and assess-
ing a civil penalty in the amount pro-
posed in the Notice of Violation with-
out processing the violation under the 
hearing procedures set forth in this 
part. 

(c) Changes in corporate ownership and 
control. Manufacturers must inform 
NHTSA of corporate relationship 
changes to ensure that credit accounts 
are identified correctly and credits are 
assigned and allocated properly. 

(1) In general, if two manufacturers 
merge in any way, they must inform 
NHTSA how they plan to merge their 
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credit accounts. NHTSA will subse-
quently assess corporate fuel consump-
tion and compliance status of the 
merged fleet instead of the original 
separate fleets. 

(2) If a manufacturer divides or di-
vests itself of a portion of its auto-
mobile manufacturing business, it 
must inform NHTSA how it plans to di-
vide the manufacturer’s credit holdings 
into two or more accounts. NHTSA will 
subsequently distribute holdings as di-
rected by the manufacturer, subject to 
provision for reasonably anticipated 
compliance obligations. 

(3) If a manufacturer is a successor to 
another manufacturer’s business, it 
must inform NHTSA how it plans to al-
locate credits and resolve liabilities 
per 49 CFR part 534. 

[81 FR 74238, Oct. 25, 2016, as amended at 89 
FR 18831, Mar. 15, 2024] 

§ 535.10 How do manufacturers comply 
with fuel consumption standards? 

(a) Pre-certification process. (1) Regu-
lated manufacturers determine eligi-
bility to use exemptions or exclusions 
in accordance with § 535.3. 

(2) Manufacturers may seek prelimi-
nary approvals as specified in 40 CFR 
1036.210 and 40 CFR 1037.210 from EPA 
and NHTSA, if needed. Manufacturers 
may request to schedule pre-certifi-
cation meetings with EPA and NHTSA 
prior to submitting approval requests 
for certificates of conformity to ad-
dress any joint compliance issues and 
gain informal feedback from the agen-
cies. 

(3) [Reserved] 
(4) In circumstances in which EPA 

provides multiple compliance ap-
proaches manufacturers must choose 
the same compliance path to comply 
with NHTSA’s fuel consumption stand-
ards that they choose to comply with 
EPA’s greenhouse gas emission stand-
ards. 

(5) Manufacturers may not introduce 
new vehicles into commerce without a 
certificate of conformity from EPA. 
Manufacturers must attest to several 
compliance standards in order to ob-
tain a certificate of conformity. This 
includes stating comparable fuel con-
sumption results for all required CO2 
emissions rates. Manufacturers not 
completing these steps do not comply 

with the NHTSA fuel consumption 
standards. 

(6) Manufacturers apply the fuel con-
sumption standards specified in § 535.5 
to vehicles, engines and components 
that represent production units and 
components for vehicle and engine 
families, subfamilies and configura-
tions consistent with the EPA speci-
fications in 40 CFR 86.1819, 1036.230, and 
1037.230. Vehicles required to meet the 
fuel consumption standards of this part 
must also comply with the following 
additional requirements, consistent 
with CFR 1037.115(a) and (d): 

(i) Adjustable parameters. Vehicles 
that have adjustable parameters must 
meet all the requirements of this part 
for any adjustment in the practically 
adjustable range. We may require that 
you set adjustable parameters to any 
specification within the practically ad-
justable range during any testing. See 
40 CFR 1068.50 for general provisions re-
lated to adjustable parameters. You 
must ensure safe vehicle operation 
throughout the practically adjustable 
range of each adjustable parameter, in-
cluding consideration of production 
tolerances. Note that adjustable roof 
fairings and trailer rear fairings are 
deemed not to be adjustable param-
eters. 

(ii) Defeat devices. Consistent with 40 
CFR 1068.101, the use of defeat devices 
is prohibited. 

(7) Only certain vehicles and engines 
are allowed to comply differently be-
tween the NHTSA and EPA programs 
as detailed in this section. These vehi-
cles and engines must be identified by 
manufacturers in the ABT and produc-
tion reports required in § 535.8. 

(b) Model year compliance. Manufac-
turers are required to conduct testing 
to demonstrate compliance with CO2 
exhaust emissions standards in accord-
ance with EPA’s provisions in 40 CFR 
part 600, subpart B, 40 CFR 1036, sub-
part F, 40 CFR part 1037, subpart R, and 
40 CFR part 1066. Manufacturers deter-
mine equivalent fuel consumption per-
formance values for CO2 results as 
specified in § 535.6 and demonstrate 
compliance by comparing equivalent 
results to the applicable fuel consump-
tion standards in § 535.5. 

(c) End-of-the-year process. Manufac-
turers comply with fuel consumption 
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