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§40.287

a DOT alcohol test with a result indi-
cating an alcohol concentration of 0.04
or greater, a refusal to test (including
by adulterating or substituting a speci-
men) or any other violation of the pro-
hibition on the use of alcohol or drugs
under a DOT agency regulation con-
stitutes a DOT drug and alcohol regu-
lation violation.

[66 FR 79526, Dec. 19, 2000, as amended at 88
FR 27650, May 2, 2023]

§40.287 What information is an em-
ployer required to provide con-
cerning SAP services to an em-
ployee who has a DOT drug and al-
cohol regulation violation?

As an employer, you must provide to
each employee (including an applicant
or new employee) who violates a DOT
drug and alcohol regulation a listing of
SAPs readily available to the employee
and acceptable to you, with names, ad-
dresses, and telephone numbers. You
cannot charge the employee any fee for
compiling or providing this list. You
may provide this Ilist yourself or
through a C/TPA or other service
agent.

§40.289 Are employers required to
provide SAP and treatment services
to employees?

(a) As an employer, you are not re-
quired to provide a SAP evaluation or
any subsequent recommended edu-
cation or treatment for an employee
who has violated a DOT drug and alco-
hol regulation.

(b) However, if you offer that em-
ployee an opportunity to return to a
DOT safety-sensitive duty following a
violation, you must, before the em-
ployee again performs that duty, en-
sure that the employee receives an
evaluation by a SAP meeting the re-
quirements of §40.281 and that the em-
ployee successfully complies with the
SAP’s evaluation recommendations.

(c) Payment for SAP evaluations and
services is left for employers and em-
ployees to decide and may be governed
by existing management-labor agree-
ments and health care benefits.
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§40.291 What is the role of the SAP in
the evaluation, referral, and treat-
ment process of an employee who
has violated DOT agency drug and
alcohol testing regulations?

(a) As a SAP, you are charged with:

(1) Making a clinical assessment and
evaluation to determine what assist-
ance is needed by the employee to re-
solve problems associated with alcohol
and/or drug use. At the SAP’s discre-
tion, this assessment or evaluation
may be performed face-to-face in-per-
son or remotely. If a SAP is not prohib-
ited from using technology within the
parameters of the SAP’s State-issued
license or other credential(s), a remote
evaluation must be conducted in ac-
cordance with the following criteria:

(i) The technology must permit real-
time audio and visual interaction be-
tween the SAP and the employee; and

(ii) The quality of the technology
(e.g., speed of the internet connection
and clarity of the video display) must
be sufficient to allow the SAP to gath-
er all the visual and audible informa-
tion the SAP would otherwise gather
in an in-person face-to-face inter-
action, while providing security to pro-
tect the confidentiality of the commu-
nications at the level expected by in-
dustry standards for remote substance
abuse evaluations.

(2) Referring the employee to an ap-
propriate education and/or treatment
program;

(3) Conducting a follow-up evaluation
to determine if the employee has ac-
tively participated in the education
and/or treatment program and has
demonstrated successful compliance
with the initial assessment and evalua-
tion recommendations. This assess-
ment or evaluation may be performed
face-to-face in-person or remotely. A
face-to-face remote evaluation must
meet the criteria in paragraphs (a)(1)(i)
and (ii) of this section.

(4) Providing the DER with a follow-
up drug and/or alcohol testing plan for
the employee; and

(5) Providing the employee and em-
ployer with recommendations for con-
tinuing education and/or treatment.

(b) As a SAP, you are not an advo-
cate for the employer or employee.
Your function is to protect the public
interest in safety by professionally
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