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Office of the Secretary of Transportation § 40.25 

(e) As an employer who receives a 
drug test result indicating that the em-
ployee’s specimen was dilute, take ac-
tion as provided in § 40.197. 

(f) As an employer who receives a 
drug test result indicating that the em-
ployee’s test was cancelled because it 
was invalid and that a second collec-
tion must take place under direct ob-
servation— 

(1) You must immediately direct the 
employee to provide a new specimen 
under direct observation (either an oral 
fluid specimen or a urine specimen 
under direct observation). 

(2) You must not attach con-
sequences to the finding that the test 
was invalid other than collecting a new 
specimen under direct observation. 

(3) You must not give any advance 
notice of this test requirement to the 
employee. 

(4) You must instruct the collector to 
note on the CCF the same reason (e.g., 
random test, post-accident test) and 
DOT Agency (e.g., check DOT and 
FMCSA) as for the original collection. 

(5) You must ensure that the col-
lector conducts the collection under di-
rect observation (either an oral fluid 
specimen or a urine specimen under di-
rect observation). 

(g) As an employer who receives a 
cancelled test result when a negative 
result is required (e.g., pre-employ-
ment, return-to-duty, or follow-up 
test), you must direct the employee to 
provide another specimen immediately. 

(h) As an employer, you may also be 
required to take additional actions re-
quired by DOT agency regulations (e.g., 
FAA rules require some positive drug 
tests to be reported to the Federal Air 
Surgeon). 

(i) As an employer, you must not 
alter a drug or alcohol test result 
transmitted to you by an MRO, BAT, 
or C/TPA. 

[65 FR 79526, Dec. 19, 2000, as amended at 71 
FR 49384, Aug. 23, 2006; 73 FR 35970, June 25, 
2008; 75 FR 59107, Sept. 27, 2010; 88 FR 27637, 
May 2, 2023] 

§ 40.25 Must an employer check on the 
drug and alcohol testing record of 
employees it is intending to use to 
perform safety-sensitive duties? 

(a)(1) Yes, as an employer, you must, 
after obtaining an employee’s written 

consent, request the information about 
the employee listed in paragraphs (b) 
through (j) of this section. This re-
quirement applies only to employees 
seeking to begin performing safety-sen-
sitive duties for you for the first time 
(i.e., a new hire, an employee transfer-
ring into a safety-sensitive position). If 
the employee refuses to provide this 
written consent, you must not permit 
the employee to perform safety-sen-
sitive functions. 

(2) If you are an employer regulated 
by FMCSA, you must comply with the 
requirements of this section by using 
the FMCSA’s Drug and Alcohol Clear-
inghouse in accordance with 49 CFR 
382.71(a). In addition, you must con-
tinue to comply with the requirements 
of this § 40.25 when checking an em-
ployee’s testing history with employers 
regulated by a DOT operating adminis-
tration other than FMCSA. 

(3) If you are an employer regulated 
by FMCSA, with a prospective em-
ployee subject to drug and alcohol test-
ing with a DOT agency other than 
FMCSA, you must continue to request 
the information about the employee 
listed in paragraphs (b) through (j) of 
this section. For example, if you are an 
employer regulated by both FMCSA 
and PHMSA, and you are hiring an em-
ployee to perform functions regulated 
by both DOT agencies, then you must 
query FMCSA’s Clearinghouse to sat-
isfy FMCSA’s requirements and you 
must request the information listed in 
paragraphs (b) through (j) of this sec-
tion to satisfy PHMSA’s requirements. 

(b) You must request the information 
listed in this paragraph (b) from DOT- 
regulated employers who have em-
ployed the employee during any period 
during the two years before the date of 
the employee’s application or transfer: 

(1) Alcohol tests with a result of 0.04 
or higher alcohol concentration; 

(2) Verified positive drug tests; 
(3) Refusals to be tested (including 

verified adulterated or substituted 
drug test results); 

(4) Other violations of DOT agency 
drug and alcohol testing regulations; 
and 
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(5) With respect to any employee who 
violated a DOT drug and alcohol regu-
lation, documentation of the employ-
ee’s successful completion of DOT re-
turn-to-duty requirements (including 
follow-up tests). If the previous em-
ployer does not have information about 
the return-do-duty process (e.g., an em-
ployer who did not hire an employee 
who tested positive on a pre-employ-
ment test), you must seek to obtain 
this information from the employee. 

(c) The information obtained from a 
previous employer includes any drug or 
alcohol test information obtained from 
previous employers under this section 
or other applicable DOT agency regula-
tions. 

(d) If feasible, you must obtain and 
review this information before the em-
ployee first performs safety-sensitive 
functions. If this is not feasible, you 
must obtain and review the informa-
tion as soon as possible. However, you 
must not permit the employee to per-
form safety-sensitive functions after 30 
days from the date on which the em-
ployee first performed safety-sensitive 
functions, unless you have obtained or 
made and documented a good faith ef-
fort to obtain this information. 

(e) If you obtain information that the 
employee has violated a DOT agency 
drug and alcohol regulation, you must 
not use the employee to perform safe-
ty-sensitive functions unless you also 
obtain information that the employee 
has subsequently complied with the re-
turn-to-duty requirements of Subpart 
O of this part and DOT agency drug and 
alcohol regulations. 

(f) You must provide to each of the 
employers from whom you request in-
formation under paragraph (b) of this 
section written consent for the release 
of the information cited in paragraph 
(a) of this section. 

(g) The release of information under 
this section must be in any written 
form (e.g., fax, e-mail, letter) that en-
sures confidentiality. As the previous 
employer, you must maintain a written 
record of the information released, in-
cluding the date, the party to whom it 
was released, and a summary of the in-
formation provided. 

(h) If you are an employer from 
whom information is requested under 
paragraph (b) of this section, you must, 

after reviewing the employee’s specific, 
written consent, immediately release 
the requested information to the em-
ployer making the inquiry. 

(i) As the employer requesting the in-
formation required under this section, 
you must maintain a written, confiden-
tial record of the information you ob-
tain or of the good faith efforts you 
made to obtain the information. You 
must retain this information for three 
years from the date of the employee’s 
first performance of safety-sensitive 
duties for you. 

(j) As the employer, you must also 
ask the employee whether he or she 
has tested positive, or refused to test, 
on any pre-employment drug or alcohol 
test administered by an employer to 
which the employee applied for, but did 
not obtain, safety-sensitive transpor-
tation work covered by DOT agency 
drug and alcohol testing rules during 
the past two years. If the employee ad-
mits that he or she had a positive test 
or a refusal to test, you must not use 
the employee to perform safety-sen-
sitive functions for you, until and un-
less the employee documents success-
ful completion of the return-to-duty 
process (see paragraphs (b)(5) and (e) of 
this section). 

[65 FR 79526, Dec. 19, 2000, as amended at 88 
FR 27637, May 2, 2023] 

§ 40.26 What form must an employer 
use to report Management Informa-
tion System (MIS) data to a DOT 
agency? 

As an employer, when you are re-
quired to report MIS data to a DOT 
agency, you must use the U.S. Depart-
ment of Transportation Drug and Alco-
hol Testing MIS Data Collection Form 
to report that data. You must use the 
form and instructions referenced at ap-
pendix J to part 40. You must submit 
the MIS report in accordance with rule 
requirements (e.g., dates for submis-
sion; selection of companies required 
to submit, and method of reporting) es-
tablished by the DOT agency regu-
lating your operation. 

[84 FR 16773, Apr. 23, 2019, as amended at 88 
FR 27638, May 2, 2023] 
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