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of the individual, partnership (all part-
ners named), corporation, or other per-
son holding or to be issued the permit. 

(d) Cancellation. Except as provided in 
paragraph (e) of this section, certifi-
cates of insurance, surety bonds, and 
other securities and agreements shall 
not be cancelled or withdrawn until 30 
days after the FMCSA receives written 
notice from the insurance company, 
surety, freight forwarder, or other 
party, as the case may be. 

(e) Termination by replacement. Cer-
tificates of insurance or surety bonds 
may be replaced by other certificates 
of insurance, surety bonds, or other se-
curity, and the liability of the retiring 
insurer or surety shall be considered as 
having terminated as of the replace-
ment’s effective date, if acceptable to 
the FMCSA. 

[82 FR 5310, Jan. 17, 2017, as amended at 83 

FR 16226, Apr. 16, 2018; 84 FR 51434, Sept. 30, 

2019] 

§ 387.415 Acceptance and revocation 
by the FMCSA. 

The FMCSA may at any time refuse 
to accept or may revoke its acceptance 
of any surety bond, certificate of insur-
ance, qualifications as a self-insurer, or 
other security or agreement that does 
not comply with these rules or fails to 
provide adequate public protection. 

§ 387.417 Fiduciaries. 

(a) Interpretations. The terms ‘‘in-
sured’’ and ‘‘principal’’ as used in a cer-
tificate of insurance, surety bond, and 
notice of cancellation, filed by or for a 
freight forwarder, include the freight 
forwarder and its fiduciary (as defined 
at 49 CFR 387.319(a)) as of the moment 
of succession. 

(b) Span of security coverage. The cov-
erage furnished for a fiduciary shall 
not apply after the effective date of 
other insurance or security, filed with 
and accepted by the FMCSA for such fi-
duciary. After the coverage shall have 
been in effect 30 days, it may be can-
celled or withdrawn within the suc-
ceeding 30 days by the insurer, the in-
sured, the surety, or the principal 10 
days after the FMCSA receives written 
notice. After such coverage has been in 
effect 60 days, it may be cancelled or 

withdrawn only in accordance with 
§ 387.413(d). 

[55 FR 11201, Mar. 27, 1990. Redesignated at 61 
FR 54710, Oct. 21, 1996, as amended at 62 FR 
49942, Sept. 24, 1997] 

§ 387.419 Electronic filing of surety 
bonds, certificates of insurance and 
cancellations. 

Insurers must electronically file cer-
tificates of insurance, surety bonds, 
and other securities and agreements 
and notices of cancellation in accord-
ance with the requirements and proce-
dures set forth at § 387.323. 

[80 FR 63710, Oct. 21, 2015] 

EFFECTIVE DATE NOTE: At 82 FR 5310, Jan. 
17, 2017, § 387.419 was suspended, effective Jan. 
14, 2017. 

§ 387.419T Electronic filing of surety 
bonds, certificates of insurance and 
cancellations. 

Insurers may, at their option and in 
accordance with the requirements and 
procedures set forth at § 387.323T, file 
certificates of insurance, surety bonds, 
and other securities and agreements 
electronically. 

[82 FR 5310, Jan. 17, 2017] 

APPENDIX A TO PART 387—APPLICA-
BILITY OF THE REGISTRATION, FINAN-
CIAL RESPONSIBILITY, AND SAFETY 
REGULATIONS TO MOTOR CARRIERS 
OF PASSENGERS 

For additional guidance on the application 
of financial responsibility regulations to 
motor carriers of passengers, refer to appen-
dix A to part 390 of this subchapter. 

[87 FR 68372, Nov. 15, 2022] 

PART 388 [RESERVED] 

PART 389—RULEMAKING PROCE-
DURES—FEDERAL MOTOR CAR-
RIER SAFETY REGULATIONS 

Subpart A—General 

Sec. 

389.1 Applicability. 

389.3 Definitions. 

389.5 Regulatory docket. 

389.7 Records. 
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389.9 Treatment of confidential business in-
formation submitted under confidential 
class determinations. 

Subpart B—Procedures for Adoption of 
Rules 

389.11 General. 
389.13 Initiation of rulemaking. 
389.15 Contents of notices of proposed rule-

making. 
389.17 Participation by interested persons. 
389.19 Petitions for extension of time to 

comment. 
389.21 Submission of written comments. 
389.23 Consideration of comments received. 
389.25 Additional rule making proceedings. 
389.27 Hearings. 
389.29 Adoption of final rules. 
389.31 Petitions for rulemaking. 
389.33 Processing of petition. 
389.35 Petitions for reconsideration. 
389.37 Proceedings on petitions for reconsid-

eration. 
389.39 Direct final rulemaking procedures 

APPENDIX A TO PART 389 

AUTHORITY: 49 U.S.C. 113, 501 et seq., sub-
chapters I and III of chapter 311, chapter 313, 
and 31502; sec. 5204 of Pub. L. 114–94, 129 Stat. 
1312, 1536; 42 U.S.C. 4917; and 49 CFR 1.87 

SOURCE: 35 FR 9209, June 12, 1970, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 389 appear at 66 FR 49873, Oct. 1, 2001. 

Subpart A—General 

§ 389.1 Applicability. 

This part prescribes rulemaking pro-
cedures that apply to the issuance, 
amendment and revocation of rules 
under an Act. 

[62 FR 37152, July 11, 1997] 

§ 389.3 Definitions. 

Act means statutes granting the Sec-
retary authority to regulate motor car-
rier safety. 

Administrator means the Federal 
Motor Carrier Safety Administrator. 

Confidential business information 
means trade secrets or commercial or 
financial information that is privileged 
or confidential, as described in 5 U.S.C. 
552(b)(4). Commercial or financial in-
formation is considered confidential if 
it was voluntarily submitted and is the 
type of information that is customarily 
not released to the general public by 
the person or entity from whom it was 
obtained. 

Major rule means— 

(1) Any rule that the Administrator 
of the Office of Information and Regu-
latory Affairs of the Office of Manage-
ment and Budget finds has resulted in 
or is likely to result in: 

(i) An annual effect on the economy 
of $100,000,000 or more; 

(ii) A major increase in costs or 
prices for consumers, individual indus-
tries, geographic regions, or Federal, 
State, or local government agencies; or 

(iii) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based enter-
prises to compete with foreign-based 
enterprises in domestic and export 
markets. 

(2) The term does not include any 
rule promulgated under the Tele-
communications Act of 1996 and the 
amendments made by that Act. 

Petition means a request for: 

(1) A new regulation; 

(i) A regulatory interpretation or 
clarification; or 

(ii) A determination made by the Ad-
ministrator that a regulation should be 
modified or eliminated because it is: 

(A) No longer: 

(1) Consistent and clear; 

(2) Current with the operational re-
alities of the motor carrier industry; or 

(3) Uniformly enforced; 

(B) Ineffective; or 

(C) Overly burdensome. 

Written or in writing means printed, 
handwritten, typewritten either on 
paper or other tangible medium, or by 
any method of electronic documenta-
tion such as electronic mail. 

[62 FR 37152, July 11, 1997, as amended at 80 
FR 32864, June 10, 2015; 85 FR 86848, Dec. 31, 
2020] 

§ 389.5 Regulatory docket. 

(a) Information and data deemed rel-
evant by the Administrator relating to 
rulemaking actions, including notices 
of proposed rulemaking; comments re-
ceived in response to notices; petitions 
for rulemaking and reconsideration; 
denials of petitions for rulemaking and 
reconsideration; records of additional 
rule making proceedings under § 389.25; 
and final rules are maintained at head-
quarters, Federal Motor Carrier Safety 
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Administration, 1200 New Jersey Ave., 
SE., Washington, DC 20590–0001. 

(b) Except for material ordered with-
held from the public under section 
552(b) of title 5 of the United States 
Code, any person may examine dock-
eted material in the Department of 
Transportation Docket Management 
Facility in the following ways: 

(1) At headquarters at any time dur-
ing regular business hours. Copies may 
be obtained upon payment of a fee. 

(2) On the Web site regulations.gov, at 
any time, by using the uniform re-
sources locator (URL) http:// 
www.regulations.gov. Copies may be 
downloaded or printed. 

[72 FR 55702, Oct. 1, 2007] 

§ 389.7 Records. 

Records of the Administrator relat-
ing to rulemaking proceedings are 
available for inspection as provided in 
section 552(b) of title 5 of the United 
States Code and part 7 of the regula-
tions of the Secretary of Transpor-
tation (part 7 of this title; 32 FR 9284 et 
seq.). 

[35 FR 9209, June 12, 1970, as amended at 53 
FR 2036, Jan. 26, 1988; 85 FR 86848, Dec. 31, 
2020] 

§ 389.9 Treatment of confidential busi-
ness information submitted under 
confidential class determinations. 

(a) Purpose. This section establishes 
the standards and procedures by which 
the Agency will solicit and receive cer-
tain confidential commercial or finan-
cial information, as that term is used 
in the Freedom of Information Act (5 
U.S.C. 552(b)(4)), categorically referred 
to below as ‘‘confidential business in-
formation,’’ and the manner in which 
the Agency will protect such informa-
tion from public disclosure in accord-
ance with 5 U.S.C. 552(b)(4), when it is 
submitted in accordance with para-
graph (f) of this section. 

(b) Confidential class determinations. 
The Administrator may make and 
issue a class determination, which 
shall pertain to a specified rulemaking 
and shall clearly identify categories of 
information included within the class. 
Information submitted under the class 
determination and conforming to the 
characteristics of the class will be 
treated as presumptively confidential 

and accorded the non-disclosure pro-
tections described in paragraph (h) of 
this section. The Administrator may 
establish a class upon finding that: 

(1) FMCSA seeks to obtain related 
items of commercial or financial infor-
mation as described in 5 U.S.C. 
552(b)(4); 

(2) The class determination would fa-
cilitate the voluntary submission of in-
formation necessary to inform the 
rulemaking; and 

(3) One or more characteristics com-
mon to each item of information in the 
class will necessarily result in iden-
tical treatment, and that it is there-
fore appropriate to treat all such items 
as a class under this section. 

(c) Frequency and content of class de-
terminations. Class determinations may 
be defined by the Administrator on an 
as needed basis and shall include sub-
stantive criteria established in accord-
ance with the informational needs of 
the particular rulemaking. 

(d) Modification or amendment. The 
Administrator may amend or modify 
any class determination established 
under this section. 

(e) Publication. Once the Adminis-
trator has made a class determination, 
the Agency shall publish the class de-
termination in the FEDERAL REGISTER. 
If the Administrator amends or modi-
fies any class determination estab-
lished and published in accordance 
with this section, such changes will be 
published in the FEDERAL REGISTER. 

(f) Submission of confidential business 
information. Persons wishing to submit 
information in accordance with a class 
determination established under au-
thority of this section must complete 
and sign, under penalties of perjury, an 
Affidavit in Support of Request for Con-
fidentiality (Affidavit), as set forth in 
Appendix A to this part. In the event 
that information is submitted under 
more than one designated class, each 
submission must include an executed 
Affidavit, asserting, among other fac-
tors, that: 

(1) The information is submitted to 
the Agency voluntarily; 

(2) The information is of a type cus-
tomarily not disclosed to the public by 
the submitter; 

(3) The information, to the best of 
the submitter’s knowledge and belief, 
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has not been disclosed to the public; 
and 

(4) The information satisfies the sub-
stantive criteria for the class as estab-
lished by the Administrator under au-
thority of paragraph (b) of this section. 

(g) Submission of comments not con-
taining confidential business information. 
If a submitter elects to provide com-
mentary in addition to the confidential 
business information submitted under 
one or more classes designated under 
this section, any portion of a submit-
ter’s additional commentary that does 
not contain confidential business infor-
mation shall be filed in the public 
docket in the form and manner set 
forth in the rulemaking. 

(h) Non-disclosure of confidential busi-
ness information. In accordance with the 
provisions of 5 U.S.C. 552(b)(4), informa-
tion submitted under this section shall 
not be available for inspection in the 
public docket, nor shall such informa-
tion be provided by the Agency in re-
sponse to any request for the informa-
tion submitted to the Agency under 5 
U.S.C. 552, except as provided for in 
paragraph (j) of this section. 

(1) If a requester brings suit to com-
pel the disclosure of information sub-
mitted under this section, the Agency 
shall promptly notify the submitter. 

(2) The submitter may be joined as a 
necessary party in any suit brought 
against the Department of Transpor-
tation or FMCSA for non-disclosure. 

(i) Use of confidential business informa-
tion. To the extent that the Agency re-
lies upon confidential business infor-
mation submitted under paragraph (f) 
of this section in formulating a par-
ticular rule, the Agency shall, in the 
preamble of the final rule, disclose its 
receipt of such information under a 
designated class and shall describe the 
information in a de-identified form, in-
cluding by summary, aggregation or 
other means, as necessary, to suffi-
ciently explain the Agency’s reasoning 
while maintaining the confidentiality 
of the information. 

(j) Disclosure of confidential business 
information. (1) If the Administrator 
finds that information submitted to 
the Agency under paragraph (f) of this 
section fails to satisfy the require-
ments set forth in paragraphs (f)(2), (3) 
or (4), or that the Affidavit accom-

panying the information submitted 
under paragraph (f) is false or mis-
leading in any material respect, the 
Agency shall disclose the non-con-
forming information by placing it in 
the public docket for the particular 
rulemaking, within 20 days following 
written notice to the submitter of its 
decision to do so, except that: 

(i) Submitters may, within 10 days of 
receipt of such notice, provide the 
Agency with a written statement ex-
plaining why the submitted informa-
tion conforms to the requirements of 
paragraph (f) of this section and thus, 
should not be disclosed. The Agency 
shall continue to withhold the informa-
tion from the public docket until com-
pleting its review of the submitter’s 
statement. The Agency may, following 
timely review of the submitter’s state-
ment, determine that disclosure is not 
required under this paragraph. In any 
event, the Agency shall advise the sub-
mitter in writing of its decision con-
cerning whether the information shall 
be disclosed in the public docket. 

(ii) [Reserved] 

(2) Notice of the Agency’s intention 
to disclose the submitted information 
is not required if the Administrator de-
termines that the entity submitting 
such information has authorized its 
disclosure to the public. 

(3) If, at the time the Administrator 
determines that the submitted infor-
mation fails to comply with the re-
quirements set forth in paragraph (f), 
such information is the subject of a 
FOIA request, the requirements of 49 
CFR 7.29 shall apply. 

[80 FR 32864, June 10, 2015, as amended at 84 
FR 51434, Sept. 30, 2019] 

Subpart B—Procedures for 
Adoption of Rules 

§ 389.11 General. 

Except as provided in § 389.39, Direct 
final rulemaking procedures, unless 
the Administrator, for good cause, 
finds a rule is impractical, unneces-
sary, or contrary to the public interest, 
and incorporates such a finding and a 
brief statement for the reason for it in 
the rule, a notice of proposed rule-
making must be issued, and interested 
persons are invited to participate in 
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the rulemaking proceedings involving 
rules under an Act. 

[75 FR 29916, May 28, 2010] 

§ 389.13 Initiation of rulemaking. 

(a) The Administrator may rec-
ommend the initiation of a rulemaking 
to the Office of the Secretary on his/ 
her own motion. However, in so doing, 
he/she may, in his/her discretion, con-
sider the recommendations of his/her 
staff or other agencies of the United 
States or of other interested persons. 

(b) If a proposed rule regarding com-
mercial motor vehicle safety is likely 
to lead to the promulgation of a major 
rule, the Administrator, before pub-
lishing such proposed rule, shall— 

(1) Issue an advance notice of pro-
posed rulemaking that: 

(i) Identifies the need for a potential 
regulatory action; 

(ii) Identifies and requests public 
comment on the best available science 
or technical information relevant to 
analyzing potential regulatory alter-
natives; 

(iii) Requests public comment on the 
available data, benefits, and costs with 
respect to regulatory alternatives rea-
sonably likely to be considered as part 
of the rulemaking; and 

(iv) Requests public comment on 
available alternatives to regulation; or 

(2) Proceed with a negotiated rule-
making. 

(c) Paragraph (b) of this section does 
not apply to a proposed rule if the Ad-
ministrator, for good cause, finds (and 
incorporates the finding and a brief 
statement of reasons for such finding 
in the proposed or final rule) that an 
advance notice of proposed rulemaking 
is impracticable, unnecessary, or con-
trary to the public interest. A proposed 
rule subject to paragraph (b) of this 
section should also be evaluated to de-
termine the applicability of 49 CFR 
5.17. 

[85 FR 86848, Dec. 31, 2020, as amended at 86 
FR 17296, Apr. 2, 2021] 

§ 389.15 Contents of notices of pro-
posed rulemaking. 

(a) Each notice of proposed rule-
making is published in the FEDERAL 
REGISTER, unless all persons subject to 

it are named and are personally served 
with a copy of it. 

(b) Each notice, whether published in 
the FEDERAL REGISTER or personally 
served, includes: 

(1) A statement of the time, place, 
and nature of the proposed rulemaking 
proceeding; 

(2) A reference to the authority under 
which it is issued; 

(3) A description of the subjects and 
issues involved or the substance and 
terms of the proposed rule; 

(4) A statement of the time within 
which written comments must be sub-
mitted; and 

(5) A statement of how and to what 
extent interested persons may partici-
pate in the proceeding. 

[35 FR 9209, June 12, 1970, as amended at 85 
FR 86849, Dec. 31, 2020] 

§ 389.17 Participation by interested 
persons. 

(a) Any interested person may par-
ticipate in rule making proceedings by 
submitting comments in writing con-
taining information, views, or argu-
ments. 

(b) In his/her discretion, the Adminis-
trator may invite any interested per-
son to participate in the rule making 
procedures described in § 389.25. 

[35 FR 9209, June 12, 1970, as amended at 53 
FR 2036, Jan. 26, 1988] 

§ 389.19 Petitions for extension of time 
to comment. 

A petition for extension of the time 
to submit comments must be received 
in duplicate not later than three (3) 
days before expiration of the time stat-
ed in the notice. The filing of the peti-
tion does not automatically extend the 
time for petitioner’s comments. Such a 
petition is granted only if the peti-
tioner shows good cause for the exten-
sion, and if the extension is consistent 
with the public interest. If an exten-
sion is granted, it is granted to all per-
sons, and it is published in the FED-
ERAL REGISTER. 

§ 389.21 Submission of written com-
ments. 

(a) You may submit comments iden-
tified by the docket number provided 
in the rulemaking document using any 
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of the following methods. To avoid du-
plication, please use only one of these 
four methods. 

(1) Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments. 

(2) Mail: Dockets Operations, U.S. De-
partment of Transportation, 1200 New 
Jersey Avenue SE, West Building, 
Ground Floor, Room W12–140, Wash-
ington, DC 20590–0001. 

(3) Hand Delivery or Courier: West 
Building, Ground Floor, Room W12–140, 
1200 New Jersey Avenue SE, Wash-
ington, DC, between 9 a.m. and 5 p.m., 
Monday through Friday, except Fed-
eral holidays. 

(4) Fax: (202) 493–2251. 
(b) All written comments must be 

submitted in English and include cop-
ies of any material that the commenter 
refers to within the comment. 

[85 FR 86849, Dec. 31, 2020] 

§ 389.23 Consideration of comments re-
ceived. 

All timely comments are considered 
before final action is taken on a rule 
making proposal. Late filed comments 
may be considered as far as prac-
ticable. 

§ 389.25 Additional rulemaking pro-
ceedings. 

The Administrator may initiate any 
further rulemaking proceedings that 
he/she finds necessary or desirable. For 
example, interested persons may be in-
vited to make oral arguments, to par-
ticipate in conferences between the Ad-
ministrator or his/her representative at 
which minutes of the conference are 
kept, to appear at informal hearings 
presided over by officials designated by 
the Administrator at which a tran-
script or minutes are kept, or to par-
ticipate in any other proceeding to as-
sure informed administrative action 
and to protect the public interest. 

[78 FR 58482, Sept. 24, 2013] 

§ 389.27 Hearings. 

(a) Sections 556 and 557 of title 5, 
United States Code, do not apply to 
hearings held under this part. Unless 
otherwise specified, hearings held 
under this part are informal, non-
adversary, fact-finding procedures at 

which there are no formal pleadings or 
adverse parties. Any rule issued in a 
case in which an informal hearing is 
held is not necessarily based exclu-
sively on the record of the hearing. 

(b) The Administrator designates a 
representative to conduct any hearing 
held under this part. The Chief Counsel 
of the Federal Motor Carrier Safety 
Administration designates a member of 
his/her staff to serve as legal officer at 
the hearing. 

[35 FR 9209, June 12, 1970, as amended at 53 
FR 2036, Jan. 26, 1988] 

§ 389.29 Adoption of final rules. 

Final rules are prepared by rep-
resentatives from all relevant offices of 
FMCSA. The final rule is then sub-
mitted to the Administrator for his/her 
consideration and forwarded, as nec-
essary, to the Office of the Secretary 
for review and approval. Once approved 
by the Office of the Secretary, and, if 
necessary, by the Office of Manage-
ment and Budget’s Office of Informa-
tion and Regulatory Affairs, the final 
rule is signed by the Administrator. All 
final rules must be published in the 
FEDERAL REGISTER, unless all persons 
subject to the final rule are named and 
personally served with a copy of it. 

[85 FR 86849, Dec. 31, 2020] 

§ 389.31 Petitions for rulemaking. 

(a) Any interested person may peti-
tion the Administrator to establish, 
amend, interpret, clarify, or withdraw 
a rule. 

(b) Each petition filed under this sec-
tion must: 

(1) Be submitted in writing by mail 
to the Administrator, Federal Motor 
Carrier Safety Administration, 1200 
New Jersey Ave. SE, Washington, DC 
20590–0001 or electronically at 
www.regulations.gov, using the general 
petitions for rulemaking docket listed 
on FMCSA’s website at 
www.FMCSA.gov. 

(2) Set forth the text or substance of 
the rule or amendment proposed, or 
specify the rule that the petitioner 
seeks to have interpreted, clarified or 
withdrawn, as the case may be; 

(3) Explain the interest of the peti-
tioner in the action requested; 
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(4) Contain any information, data, re-
search studies, and arguments avail-
able to the petitioner to support the 
action sought. 

[85 FR 86849, Dec. 31, 2020] 

§ 389.33 Processing of petition. 

(a) Unless the Administrator other-
wise specifies, no public hearing, argu-
ment, or other proceeding is held di-
rectly on a petition before its disposi-
tion under this section. 

(b) Grants. If the Administrator de-
termines that the petition contains 
adequate justification, he/she initiates 
rule making action under this Subpart 
B. 

(c) Denials. If the Administrator de-
termines that the petition does not jus-
tify rule making, he/she denies the pe-
tition. 

(d) Notification. Whenever the Admin-
istrator determines that a petition 
should be granted or denied, the Office 
of the Chief Counsel prepares a notice 
of that grant or denial for issuance to 
the petitioner, and the Administrator 
issues it to the petitioner. 

[35 FR 9209, June 12, 1970, as amended at 53 
FR 2036, Jan. 26, 1988] 

§ 389.35 Petitions for reconsideration. 

(a) Any interested person may peti-
tion the Administrator for reconsider-
ation of any rule issued under this 
part. The petition for reconsideration 
must be in English and submitted to 
the Administrator, Federal Motor Car-
rier Safety Administration, 1200 New 
Jersey Ave. SE, Washington, DC 20590– 
0001, or electronically submitted using 
the docket for the rulemaking at 
www.regulations.gov, and received not 
later than thirty (30) days after publi-
cation of the rule in the FEDERAL REG-
ISTER. Petitions for reconsideration 
filed after that time will be considered 
as petitions for rulemakings filed 
under § 389.31 of this part. The petition 
for reconsideration must contain a 
brief statement of the complaint and 
an explanation as to why compliance 
with the rule is not practicable, is un-
reasonable, or is not in the public in-
terest. 

(b) If the petitioner requests the con-
sideration of additional facts, he/she 
must state the reason they were not 

presented to the Administrator within 
the prescribed time. 

(c) The Administrator does not con-
sider repetitious petitions. 

(d) Unless the Administrator other-
wise provides, the filing of a petition 
under this section does not stay the ef-
fectiveness of the rule. 

[35 FR 9209, June 12, 1970, as amended at 53 
FR 2036, Jan. 26, 1988; 72 FR 55702, Oct. 1, 2007; 
80 FR 59073, Oct. 1, 2015; 85 FR 86849, Dec. 31, 
2020] 

§ 389.37 Proceedings on petitions for 
reconsideration. 

The Administrator may grant or 
deny, in whole or in part, any petition 
for reconsideration without further 
proceedings. In the event he/she deter-
mines to reconsider any rule, he/she 
may issue a final decision on reconsid-
eration without further proceedings, or 
he/she may provide such opportunity to 
submit comment or information and 
data as he/she deems appropriate. 
Whenever the Administrator deter-
mines that a petition should be granted 
or denied, he/she prepares a notice of 
the grant or denial of a petition for re-
consideration, for issuance to the peti-
tioner, and issues it to the petitioner. 
The Administrator may consolidate pe-
titions relating to the same rule. 

[35 FR 9209, June 12, 1970, as amended at 53 
FR 2036, Jan. 26, 1988] 

§ 389.39 Direct final rulemaking proce-
dures. 

A direct final rule makes regulatory 
changes and states that those changes 
will take effect on a specified date un-
less FMCSA receives an adverse com-
ment by the date specified in the direct 
final rule published in the FEDERAL 
REGISTER. 

(a) Types of actions appropriate for di-
rect final rulemaking. Rules that the Ad-
ministrator determines to be non-con-
troversial and unlikely to result in ad-
verse public comments may be pub-
lished in the final rule section of the 
FEDERAL REGISTER as direct final rules. 
These include non-controversial rules 
that: 

(1) Make non-substantive clarifica-
tions or corrections to existing rules; 

(2) Incorporate by reference the lat-
est or otherwise updated versions of 
technical or industry standards; 
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(3) Affect internal FMCSA procedures 
such as filing requirements and rules 
governing inspection and copying of 
documents; 

(4) Update existing forms; and 
(5) Make minor changes to rules re-

garding statistics and reporting re-
quirements, such as a change in report-
ing period (for example, from quarterly 
to annually) or eliminating a type of 
data collection no longer necessary. 

(b) Adverse comment. An adverse com-
ment is a comment that FMCSA judges 
to be critical of the rule, to suggest 
that the rule should not be adopted, or 
to suggest that a change should be 
made to the rule. Under the direct final 
rule process, FMCSA does not consider 
the following types of comments to be 
adverse: 

(1) Comments recommending another 
rule change, unless the commenter 
states that the direct final rule will be 
ineffective without the change; 

(2) Comments outside the scope of 
the rule and comments suggesting that 
the rule’s policy or requirements 
should or should not be extended to 
other Agency programs outside the 
scope of the rule; 

(3) Comments in support of the rule; 
or 

(4) Comments requesting clarifica-
tion. 

(c) Confirmation of effective date. 
FMCSA will publish a confirmation 
rule document in the FEDERAL REG-
ISTER, if it has not received an adverse 
comment by the date specified in the 
direct final rule. The confirmation rule 
document tells the public the effective 
date of the rule. 

(d) Withdrawal of a direct final rule. (1) 
If FMCSA receives an adverse com-
ment within the comment period, it 
will either publish a document with-
drawing the direct final rule before it 
becomes effective and may issue an 
NPRM, or proceed by any other means 
permitted under the Administrative 
Procedure Act. 

(2) If FMCSA withdraws a direct final 
rule because of an adverse comment, 
the Agency may issue a notice of pro-
posed rulemaking if it decides to pur-
sue the rulemaking. 

[75 FR 29916, May 28, 2010, as amended at 84 
FR 71733, Dec. 27, 2019; 86 FR 17296, Apr. 2, 
2021] 

APPENDIX A TO PART 389 

AFFIDAVIT IN SUPPORT OF REQUEST 
FOR CONFIDENTIALITY 

I, ______________, pursuant to the provisions 
of 49 CFR part 389, section 389.9, state as fol-
lows: 

(1) I am [insert official’s name, title] and I 
am authorized by [insert name of entity] to 
execute this Affidavit on its behalf; 

(2) I certify that the information contained 
in the document(s) attached to this Affidavit 
is submitted voluntarily, with the claim that 
the information is entitled to confidential 
treatment under 5 U.S.C. 552(b)(4); 

(3) I certify that the information contained 
in the documents attached to this Affidavit 
is of a type not customarily disclosed to the 
general public by [insert name of entity]; 

(4) I certify that, to the best of my knowl-
edge, information and belief, the information 
contained in the documents attached to this 
Affidavit, for which confidential treatment 
is claimed, has never been released to the 
general public or been made available to any 
unauthorized person outside [insert name of 
entity]; 

(5) I certify that this information satisfies 
the substantive criteria set forth in the no-
tice published in the FEDERAL REGISTER on 
______[insert date of rule-specific publication 
in month/day/year format] under FMCSA 
Docket Number [insert docket number]. 

(6) I make no representations beyond those 
made in this Affidavit, and, in particular, I 
make no representations as to whether this 
information may become available outside 
[insert name of entity] due to unauthorized 
or inadvertent disclosure; and 

(7) I certify under penalties of perjury that 
the foregoing statements are true and cor-
rect. 

Executed on this __day of ___, ____. 
__________________(signature of official) 

[80 FR 32865, June 10, 2015] 
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