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PART 386—RULES OF PRACTICE 
FOR FMCSA PROCEEDINGS 

Subpart A—Scope of Rules; Definitions and 
General Provisions 

Sec. 
386.1 Scope of the rules in this part. 
386.2 Definitions. 
386.3 Separation of functions. 
386.4 Appearances and rights of parties. 
386.5 Form of filings and extensions of time. 
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386.7 Filing of documents. 
386.8 Computation of time. 

Subpart B—Commencement of 
Proceedings, Pleadings 

386.11 Commencement of proceedings. 
386.12 Complaints. 
386.13 Petitions to review and request for 

hearing: Driver qualification pro-
ceedings. 

386.14 Reply. 
386.15 [Reserved] 
386.16 Action on replies to the Notice of 

Claim. 
386.17 Intervention. 
386.18 Payment of the claim. 

Subpart C—Settlement Agreements 

386.22 Settlement agreements and their con-
tents. 

Subpart D—General Rules and Hearings 

386.30 Enforcement proceedings under part 
395. 

386.31 Official notice. 
386.34 Motions. 
386.35 Motions to dismiss and motions for a 

more definite statement. 
386.36 Motions for final agency order. 
386.37 Discovery. 
386.38 Scope of discovery. 
386.39 Protective orders. 
386.40 Supplementation of responses. 
386.41 Stipulations regarding discovery. 
386.42 Written interrogatories to parties. 
386.43 Production of documents and other 

evidence; entry upon land for inspection 
and other purposes; and physical and 
mental examination. 

386.44 Request for admissions. 
386.45 Motion to compel discovery. 
386.46 Depositions. 
386.47 Use of deposition at hearings. 
386.48 Medical records and physicians’ re-

ports. 
386.49 Form of written evidence. 
386.51 Amendment and withdrawal of plead-

ings. 
386.52 Appeals from interlocutory rulings. 
386.53 Subpoenas, witness fees. 
386.54 Administrative law judge. 

386.55 Prehearing conferences. 
386.56 Hearings. 
386.57 Proposed findings of fact, conclusions 

of law. 
386.58 Burden of proof. 

Subpart E—Decision 

386.61 Decision. 
386.62 Review of administrative law judge’s 

decision. 
386.63 Decision on review. 
386.64 Reconsideration. 
386.65 Failure to comply with final order. 
386.66 Motions for rehearing or for modifica-

tion. 
386.67 Judicial review. 

Subpart F—Injunctions and Imminent 
Hazards 

386.71 Injunctions. 
386.72 Imminent hazard. 
386.73 Operations out of service and record 

consolidation proceedings (reincarnated 
carriers). 

Subpart G—Penalties 

386.81 General. 
386.82 Civil penalties for violations of no-

tices and orders. 
386.83 Sanction for failure to pay civil pen-

alties or abide by payment plan; oper-
ation in interstate commerce prohibited. 

386.84 Sanction for failure to pay civil pen-
alties or abide by payment plan; suspen-
sion or revocation of registration. 

APPENDIX A TO PART 386—PENALTY SCHED-
ULE; VIOLATIONS OF NOTICES AND ORDERS 

APPENDIX B TO PART 386—PENALTY SCHED-
ULE; VIOLATIONS AND MONETARY PEN-
ALTIES 

AUTHORITY: 28 U.S.C. 2461 note; 49 U.S.C. 
113, 1301 note, 31306a; 49 U.S.C. chapters 5, 51, 
131–141, 145–149, 311, 313, and 315; and 49 CFR 
1.81, 1.87. 

SOURCE: 50 FR 40306, Oct. 2, 1985, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 386 appear at 65 FR 7755, Feb. 16, 2000, 
and 88 FR 80182, Nov. 17, 2023. 

Subpart A—Scope of Rules; 
Definitions and General Provisions 

§ 386.1 Scope of the rules in this part. 
(a) Except as provided in paragraph 

(c) of this section, the rules in this part 
govern proceedings before the Agency 
Decisionmaker under applicable provi-
sions of the Federal Motor Carrier 
Safety Regulations (49 CFR parts 350– 
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399), including the commercial regula-
tions (49 CFR parts 360–379), and the 
Hazardous Materials Regulations (49 
CFR parts 171–180). 

(b) The purpose of the proceedings is 
to enable the Assistant Administrator: 

(1) To determine whether a motor 
carrier, intermodal equipment provider 
(as defined in § 390.5 of this chapter), 
property broker, freight forwarder, or 
its agents, employees, or any other per-
son subject to the jurisdiction of 
FMCSA, has failed to comply with the 
provisions or requirements of applica-
ble statutes and the corresponding reg-
ulations; and 

(2) To issue an appropriate order to 
compel compliance with the statute or 
regulation, assess a civil penalty, or 
both, if such violations are found. 

(c)(1) The rules in § 386.12(a) govern 
the filing of a complaint of a substan-
tial violation and the handling of the 
complaint by the appropriate Division 
Administrator. 

(2) The rules in § 386.12(b) govern the 
filing by a driver and the handling by 
the appropriate Division Administrator 
of a complaint of harassment in viola-
tion of § 390.36 of this subchapter. 

(3) The rules in § 386.12(c) govern the 
filing by a driver and the handling by 
the appropriate Division Administrator 
of a complaint of coercion in violation 
of § 390.6 of this subchapter. 

[73 FR 76819, Dec. 17, 2008, as amended at 80 
FR 74709, Nov. 30, 2015; 81 FR 78381, Dec. 16, 
2015; 81 FR 68347, Oct. 4, 2016; 88 FR 80182, 
Nov. 17, 2023] 

§ 386.2 Definitions. 

Abate or abatement means to dis-
continue regulatory violations by re-
fraining from or taking actions identi-
fied in a notice to correct noncompli-
ance. 

Administration means the Federal 
Motor Carrier Safety Administration. 

Administrative adjudication means a 
process or proceeding to resolve con-
tested claims in conformity with the 
Administrative Procedure Act, 5 U.S.C. 
554–558. 

Administrative law judge means an ad-
ministrative law judge appointed pur-
suant to the provisions of 5 U.S.C. 3105. 

Agency means the Federal Motor Car-
rier Safety Administration. 

Agency Counsel means the attorney 
who prosecutes a civil penalty matter 
on behalf of the Field Administrator. 

Agency Decisionmaker means the 
FMCSA official authorized to issue a 
final decision and order of the Agency 
in an administrative proceeding under 
this part. The Agency Decisionmaker 
is an FMCSA official appointed by the 
President or otherwise duly authorized. 

Broker means a person who, for com-
pensation, arranges or offers to arrange 
the transportation of property by an 
authorized motor carrier. A motor car-
rier, or person who is an employee or 
bona fide agent of a carrier, is not a 
broker within the meaning of this sec-
tion when it arranges or offers to ar-
range the transportation of shipments 
which it is authorized to transport and 
which it has accepted and legally 
bound itself to transport. 

Civil forfeiture proceedings means pro-
ceedings to collect civil penalties for 
violations under the Commercial 
Motor Vehicle Safety Act of 1986 (49 
U.S.C. Chapter 313); the Hazardous Ma-
terials Transportation Act of 1975, as 
amended (49 U.S.C. Chapter 51); the 
Motor Carrier Safety Act of 1984 (49 
U.S.C. Chapter 311, Subchapter III); 
section 18 of the Bus Regulatory Re-
form Act of 1982 (49 U.S.C. 31138); sec-
tion 30 of the Motor Carrier Act of 1980 
(49 U.S.C. 31139); and the ICC Termi-
nation Act of 1995 (49 U.S.C. Chapters 
131–149). 

Civil penalty proceedings means pro-
ceedings to collect civil penalties for 
violations of regulations and statutes 
within the jurisdiction of FMCSA. 

Claimant means the representative of 
the Federal Motor Carrier Safety Ad-
ministration authorized to make 
claims. 

Commercial regulations means statutes 
and regulations that apply to persons 
providing or arranging transportation 
for compensation subject to the Sec-
retary’s jurisdiction under 49 U.S.C. 
Chapter 135. The statutes are codified 
in Part B of Subtitle IV, Title 49, 
U.S.C. (49 U.S.C. 13101 through 14913). 
The regulations include those issued by 
the Federal Motor Carrier Safety Ad-
ministration or its predecessors under 
authority provided in 49 U.S.C. 13301 or 
a predecessor statute. 
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Default means an omission or failure 
to perform a legal duty within the time 
specified for action, failure to reply to 
a Notice of Claim within the time re-
quired, or failure to submit a reply in 
accordance with the requirements of 
this part. A default may result in 
issuance of a Final Agency Order or ad-
ditional penalties against the default-
ing party. 

Department means the U.S. Depart-
ment of Transportation. 

Docket Operations means the U.S. De-
partment of Transportation’s docket 
management system, which is the cen-
tral repository for original copies of all 
documents filed before the Agency De-
cisionmaker. 

Driver qualification proceeding means 
a proceeding commenced under 49 CFR 
391.47 or by issuance of a letter of dis-
qualification. 

Federal Motor Carrier Commercial Reg-
ulations (FMCCRs) means statutes and 
regulations applying to persons pro-
viding or arranging transportation for 
compensation subject to the Sec-
retary’s jurisdiction under 49 U.S.C. 
Chapter 135. The statutes are codified 
in Part B of Subtitle IV, Title 49 U.S.C. 
(49 U.S.C. 13101 through 14913). The reg-
ulations include those issued by 
FMCSA or its predecessors under au-
thority provided in 49 U.S.C. 13301 or a 
predecessor statute. 

Field Administrator means the head of 
an FMCSA Service Center who has 
been delegated authority to initiate 
compliance and enforcement actions on 
behalf of FMCSA or an authorized 
delegee. 

Final Agency Order means the final 
action by FMCSA issued pursuant to 
this part by the Agency Decisionmaker 
or settlement agreements which be-
come the Final Agency Order pursuant 
to § 386.22, or decisions of the Adminis-
trative Law Judge, which become the 
Final Agency Order pursuant to § 386.61 
or binding arbitration awards. A person 
who fails to perform the actions di-
rected in the Final Agency Order com-
mits a violation of that order and is 
subject to an additional penalty as pre-
scribed in subpart G of this part. 

FMCSRs means the Federal Motor 
Carrier Safety Regulations. 

Formal hearing means an evidentiary 
hearing on the record in which parties 

have the opportunity to conduct dis-
covery, present relevant evidence, and 
cross-examine witnesses. 

Freight forwarder means a person 
holding itself out to the general public 
(other than as an express, pipeline, 
rail, sleeping car, motor, or water car-
rier) to provide transportation of prop-
erty for compensation in interstate 
commerce, and in the ordinary course 
of its business: 

(1) Performs or provides for assem-
bling, consolidating, break-bulk, and 
distribution of shipments; 

(2) Assumes responsibility for trans-
portation from place of receipt to des-
tination; and 

(3) Uses for any part of the transpor-
tation a carrier subject to FMCSA ju-
risdiction. 

Hearing officer means a neutral Agen-
cy employee designated by the Assist-
ant Administrator to preside over an 
informal hearing. 

HMRs means Hazardous Materials 
Regulations. 

Informal hearing means a hearing in 
which the parties have the opportunity 
to present relevant evidence to a neu-
tral Hearing Officer, who will prepare 
findings of fact and recommendations 
for the Agency Decisionmaker. The in-
formal hearing will not be on the tran-
scribed record and discovery will not be 
allowed. Parties will have the oppor-
tunity to discuss their case and present 
testimony and evidence before the 
Hearing Officer without the formality 
of a formal hearing. 

Mail means U.S. first class mail, U.S. 
registered or certified mail, or use of a 
commercial delivery service. 

Motor carrier means a motor carrier, 
motor private carrier, or motor carrier 
of migrant workers as defined in 49 
U.S.C. 13102 and 31501. 

Notice of Claim (NOC) means the ini-
tial document issued by FMCSA to as-
sert a civil penalty for alleged viola-
tions of the FMCSRs, HMRs, or 
FMCCRs. 

Notice of Violation (NOV) means a doc-
ument alleging a violation of the 
FMCSRs, HMRs, or FMCCRs, for which 
corrective action, other than payment 
of a civil penalty, is recommended. 
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Person means any individual, part-
nership, association, corporation, busi-
ness trust, or any other organized 
group of individuals. 

Reply means a written response to a 
Notice of Claim, admitting or denying 
the allegations contained within the 
Notice of Claim. In addition, the reply 
provides the mechanism for deter-
mining whether the respondent seeks 
to pay, settle, contest, or seek binding 
arbitration of the claim. See § 386.14. If 
contesting the allegations, the reply 
must also set forth all known affirma-
tive defenses and factors in mitigation 
of the claim. 

Petitioner means a party petitioning 
to overturn a determination in a driver 
qualification proceeding. 

Respondent means a party against 
whom relief is sought or claim is made. 

Secretary means the Secretary of 
Transportation. 

Submission of written evidence without 
hearing means the submission of writ-
ten evidence and legal argument to the 
Agency Decisionmaker, or his/her rep-
resentative, in lieu of a formal or infor-
mal hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 56 FR 10182, Mar. 11, 1991; 
65 FR 7755, Feb. 16, 2000; 65 FR 78427, Dec. 15, 
2000; 67 FR 61821, Oct. 2, 2002; 70 FR 28748, 
May 18, 2005; 72 FR 55701, Oct. 1, 2007; 78 FR 
58481, Sept. 24, 2013; 86 FR 57071, Oct. 14, 2021; 
88 FR 80182, Nov. 17, 2023] 

§ 386.3 Separation of functions. 
(a) Civil penalty proceedings will be 

prosecuted by Agency Counsel who rep-
resent the Field Administrator. In No-
tices of Violation, the Field Adminis-
trator will be represented by Agency 
Counsel. 

(b) An Agency employee, including 
those listed in paragraph (c) of this sec-
tion, engaged in the performance of in-
vestigative or prosecutorial functions 
in a civil penalty proceeding or in a 
proceeding under § 386.11, § 386.72, or 
§ 386.73 may not, in that case or a factu-
ally related case, discuss or commu-
nicate the facts or issues involved with 
the Agency Decisionmaker, Adminis-
trative Law Judge, Hearing Officer, or 
others listed in paragraph (d) of this 
section, except as counsel or a witness 
in the public proceedings. The prohibi-
tion in this paragraph (b) also includes 

the staff of those covered by this sec-
tion. 

(c) The Deputy Chief Counsel, Assist-
ant Chief Counsel for Enforcement and 
Litigation, and attorneys in the En-
forcement and Litigation Division 
serve as enforcement counsel in the 
prosecution of all cases brought under 
this part. 

(d) The Chief Counsel, the Special 
Counsel to the Chief Counsel, and at-
torneys serving as Adjudications Coun-
sel advise the Agency Decisionmaker 
regarding all cases brought under this 
Part. 

(e) Nothing in this part shall pre-
clude Agency Decisionmakers or any-
one advising an Agency Decisionmaker 
from taking part in a determination to 
launch an investigation or issue a com-
plaint, or similar preliminary decision. 

[70 FR 28479, May 18, 2005, as amended at 86 
FR 57071, Oct. 14, 2021] 

§ 386.4 Appearances and rights of par-
ties. 

(a) A party may appear in person, by 
counsel, or by other representative, as 
the party elects, in a proceeding under 
this subpart. 

(b) A person representing a party 
must file a notice of appearance in the 
proceeding, in the manner provided in 
§ 386.7 of this subpart. The notice of ap-
pearance must list the name, address, 
telephone number, and facsimile num-
ber of the person designated to rep-
resent the party. A copy of the notice 
of appearance must be served on each 
party, in the manner provided in § 386.6 
of this subpart. The notice of appear-
ance must be filed and served before 
the representative can participate in 
the proceeding. Any changes in an at-
torney or representative’s contact in-
formation must be served and filed ac-
cording to §§ 386.6 and 386.7 in a timely 
manner. 

(c) A separate notice of appearance 
must be filed by a representative in 
each case. Blanket appearances on be-
half of a party will not be accepted. 

[70 FR 28479, May 18, 2005] 

§ 386.5 Form of filings and extensions 
of time. 

(a) Form. Each document must be 
typewritten or legibly handwritten. 
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(b) Contents. Unless otherwise speci-
fied in this part, each document must 
contain a short, plain statement of the 
facts on which the person’s case rests 
and a brief statement of the action re-
quested in the document. Except by 
prior order, all contents will be made 
publicly available. 

(c) Length. Except for the Notice of 
Claim and reply, motions, briefs, and 
other filings may not exceed 20 pages 
except as permitted by Order following 
a motion to exceed the page limitation 
based upon good cause shown. Exhibits 
or attachments in support of the rel-
evant filing are not included in the 
page limit. 

(d) Paper and margins. Filed docu-
ments must be printed on 81⁄2″ by 11″ 
paper with a one-inch margin on all 
four sides of text, to include pagination 
and footnotes. 

(e) Spacing, and font size for type-
written documents. Typewritten docu-
ments will use the following line for-
mat: single-spacing for the caption and 
footnotes, and double-spacing for the 
main text. All printed matter must ap-
pear in at least 12-point font, including 
footnotes. 

(f) Extensions of time. Only those re-
quests showing good cause will be 
granted. No motion for continuance or 
postponement of a hearing date filed 
within 15 days of the date set for a 
hearing will be granted unless accom-
panied by an affidavit showing extraor-
dinary circumstances warrant a con-
tinuance. Unless directed otherwise by 
the Agency Decisionmaker before 
whom a matter is pending, the parties 
may stipulate to reasonable extensions 
of time by filing the stipulation in the 
official docket and serving copies on 
all parties on the certificate of service. 
Motions for extensions of time must be 
filed in accordance with § 386.7 and 
served in accordance with § 386.6. A 
copy must also be served upon the per-
son presiding over the proceeding at 
the time of the filing. 

[70 FR 28479, May 18, 2005, as amended at 77 
FR 59826, Oct. 1, 2012] 

§ 386.6 Service. 
(a) General. All documents must be 

served upon the party or the party’s 
designated agent for service of process. 
If a notice of appearance has been filed 

in the specific case in question in ac-
cordance with § 386.4, service is to be 
made on the party’s attorney of record 
or its designated representative. 

(b) Type of service. A person may 
serve documents by personal delivery 
utilizing governmental or commercial 
entities, U.S. mail, commercial mail 
delivery, and upon prior written con-
sent of the parties, facsimile. Written 
consent for facsimile service must 
specify the facsimile number where 
service will be accepted. When service 
is made by facsimile, a copy will also 
be served by any other method per-
mitted by this section. Facsimile serv-
ice occurs when transmission is com-
plete. 

(c) Certificate of service. A certificate 
of service will accompany all docu-
ments served in a proceeding under 
this Part. The certificate must show 
the date and manner of service, be 
signed by the person making service, 
and list the persons served in accord-
ance with § 386.7. 

(d) Date of service. A document will be 
considered served on the date of per-
sonal delivery; or if mailed, the mail-
ing date shown on the certificate of 
service, the date shown on the post-
mark if there is no certificate of serv-
ice, or other mailing date shown by 
other evidence if there is no certificate 
of service or postmark. 

(e) Valid service. A properly addressed 
document, sent in accordance with this 
subpart, which was returned, un-
claimed, or refused, is deemed to have 
been served in accordance with this 
subpart. The service will be considered 
valid as of the date and the time the 
document was mailed, or the date per-
sonal delivery of the document was re-
fused. Service by delivery after 5 p.m. 
in the time zone in which the recipient 
will receive delivery is deemed to have 
been made on the next day that is not 
a Saturday, Sunday, or legal holiday. 

(f) Presumption of service. There shall 
be a presumption of service if the docu-
ment is served where a party or a per-
son customarily receives mail or at the 
address designated in the entry of ap-
pearance. If an entry of appearance has 
been filed on behalf of the party, serv-
ice is effective upon service of a docu-
ment to its representative. 

[70 FR 28480, May 18, 2005] 
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§ 386.7 Filing of documents. 

Address and method of filing. A person 
serving or tendering a document for fil-
ing must personally deliver or mail one 
copy of each document to all parties 
and counsel or their designated rep-
resentative of record if represented. A 
signed original and one copy of each 
document submitted for the consider-
ation of the Agency Decisionmaker, an 
Administrative Law Judge, or Hearing 
Officer must be personally delivered or 
mailed to: Department of Transpor-
tation Docket Operations, 1200 New 
Jersey Ave., SE., Washington, DC 
20590–0001. A person will serve a copy of 
each document on each party in ac-
cordance with § 386.6 of this subpart. 

[70 FR 28480, May 18, 2005, as amended at 72 
FR 55701, Oct. 1, 2007; 78 FR 58481, Sept. 24, 
2013] 

§ 386.8 Computation of time. 

(a) Generally. In computing any time 
period set out in these rules or in an 
order issued hereunder, the time com-
putation begins with the day following 
the act, event, or default. The last day 
of the period is included unless it is a 
Saturday, Sunday, or legal Federal hol-
iday in which case the time period will 
run to the end of the next day that is 
not a Saturday, Sunday, or legal Fed-
eral holiday. All Saturdays, Sundays, 
and legal Federal holidays except those 
falling on the last day of the period 
will be computed. 

(b) Date of entry of orders. In com-
puting any period of time involving the 
date of the entry of an order, the date 
of entry is the date the order is served. 

(c) Computation of time for delivery by 
mail. (1) Service of all documents is 
deemed effected at the time of mailing. 

(2) Documents are not deemed filed 
until received by Docket Operations. 

(3) Whenever a party has a right or a 
duty to act or to make any response 
within a prescribed period after service 
by mail, or on a date certain after serv-
ice by mail, 5 days will be added to the 
prescribed period. 

[70 FR 28480, May 18, 2005, as amended at 78 
FR 58481, Sept. 24, 2013] 

Subpart B—Commencement of 
Proceedings, Pleadings 

§ 386.11 Commencement of pro-
ceedings. 

(a) Driver qualification proceedings. 
These proceedings are commenced by 
the issuance of a determination by 
FMCSA, in a case arising under § 391.47 
of this chapter or by the issuance of a 
letter of disqualification. 

(1) Such determination and letters 
must be accompanied by the following: 

(i) A citation of the regulation under 
which the action is being taken; 

(ii) A copy of all documentary evi-
dence relied on or considered in taking 
such action, or in the case of volumi-
nous evidence a summary of such evi-
dence; 

(iii) Notice to the driver and motor 
carrier involved in the case that they 
may petition for review of the action; 

(iv) Notice that a hearing will be 
granted if the Agency Decisionmaker 
determines there are material factual 
issues in dispute; 

(v) Notice that failure to petition for 
review will constitute a waiver of the 
right to contest the action; and 

(vi) Notice that the burden or proof 
will be on the petitioner in cases aris-
ing under § 391.47 of this chapter. 

(2) At any time before the close of 
hearing, upon application of a party, 
the letter or determination may be 
amended at the discretion of the ad-
ministrative law judge upon such 
terms as he/she approves. 

(b) Notice of Violation. The Agency 
may issue a Notice of Violation as a 
means of notifying any person subject 
to the rules in this part that it has re-
ceived information (i.e., from an inves-
tigation, audit, or any other source) 
wherein it has been alleged the person 
has violated provisions of the FMCSRs, 
HMRs, or FMCCRs. The Notice of Vio-
lation serves as an informal mecha-
nism to address compliance defi-
ciencies. If the alleged deficiency is not 
addressed to the satisfaction of the 
Agency, formal enforcement action 
may be taken in accordance with para-
graph (c) of this section. A Notice of 
Violation is not a prerequisite to the 
issuance of a Notice of Claim. The No-
tice of Violation will address the fol-
lowing issues, as appropriate: 
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(1) The specific alleged violations. 
(2) Any specific actions the Agency 

determines are appropriate to remedy 
the identified problems. 

(3) The means by which the notified 
person can inform the Agency that it 
has received the Notice of Violation 
and either has addressed the alleged 
violation or does not agree with the 
Agency’s assertions in the Notice of 
Violation. 

(4) Any other relevant information. 
(c) Civil penalty proceedings. These 

proceedings are commenced by the 
issuance of a Notice of Claim. 

(1) Each Notice of Claim must con-
tain the following: 

(i) A statement setting forth the 
facts alleged. 

(ii) A statement of the provisions of 
law allegedly violated by the respond-
ent. 

(iii) The proposed civil penalty and 
notice of the maximum amount au-
thorized to be claimed under statute. 

(iv) The time, form, and manner 
whereby the respondent may pay, con-
test, or otherwise seek resolution of 
the claim. 

(2) In addition to the information re-
quired by paragraph (c)(1) of this sec-
tion, the Notice of Claim may contain 
such other matters as the Agency 
deems appropriate. 

(3) In proceedings for collection of 
civil penalties for violations of the 
motor carrier safety regulations under 
the Motor Carrier Safety Act of 1984, 
the Agency may require the respondent 
to post a copy of the Notice of Claim in 
such place or places and for such dura-
tion as the Agency may determine ap-
propriate to aid in the enforcement of 
the law and regulations. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 56 FR 10182, Mar. 11, 1991; 
65 FR 7756, Feb. 16, 2000; 70 FR 28480, May 18, 
2005; 78 FR 58481, Sept. 24, 2013; 86 FR 57071, 
Oct. 14, 2021] 

§ 386.12 Complaints. 
(a) Complaint of substantial violation. 

(1) Any person alleging that a substan-
tial violation of any regulation issued 
under the Motor Carrier Safety Act of 
1984 is occurring or has occurred must 
file a written complaint with FMCSA 
stating the substance of the alleged 
substantial violation no later than 90 

days after the event. The written com-
plaint, including the information 
below, must be filed with the National 
Consumer Complaint Database at 
http://nccdb.fmcsa.dot.gov or any FMCSA 
Division Administrator. The Agency will 
refer the complaint to the Division Ad-
ministrator who the Agency believes is 
best able to handle the complaint. In-
formation on filing a written com-
plaint may be obtained by calling 1– 
888–DOT–SAFT (1–888–368–7238). A sub-
stantial violation is one which could 
reasonably lead to, or has resulted in, 
serious personal injury or death. Each 
complaint must be signed by the com-
plainant and must contain: 

(i) The name, address, and telephone 
number of the person who files it; 

(ii) The name and address of the al-
leged violator and, with respect to each 
alleged violator, the specific provisions 
of the regulations that the complain-
ant believes were violated; and 

(iii) A concise but complete state-
ment of the facts relied upon to sub-
stantiate each allegation, including 
the date of each alleged violation. 

(2) Upon the filing of a complaint of 
a substantial violation under para-
graph (a)(1) of this section, the Divi-
sion Administrator shall determine 
whether the complaint is non-frivolous 
and meets the requirements of para-
graph (a)(1) of this section. If the Divi-
sion Administrator determines the 
complaint is non-frivolous and meets 
the requirements of paragraph (a)(1), 
the Division Administrator shall inves-
tigate the complaint. The complainant 
shall be timely notified of findings re-
sulting from the investigation. The Di-
vision Administrator shall not be re-
quired to conduct separate investiga-
tions of duplicative complaints. If the 
Division Administrator determines the 
complaint is frivolous or does not meet 
the requirements of paragraph (a)(1), 
the Division Administrator shall dis-
miss the complaint and notify the com-
plainant in writing of the reasons for 
the dismissal. 

(3) Notwithstanding the provisions of 
5 U.S.C. 552, the Division Adminis-
trator shall not disclose the identity of 
complainants unless it is determined 
that such disclosure is necessary to 
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prosecute a violation. If disclosure be-
comes necessary, the Division Adminis-
trator shall take every practical means 
within the Division Administrator’s 
authority to ensure that the complain-
ant is not subject to coercion, harass-
ment, intimidation, disciplinary ac-
tion, discrimination, or financial loss 
as a result of such disclosure. 

(b) Complaint of harassment. (1) A 
driver alleging a violation of 
§ 390.36(b)(1) of this subchapter (harass-
ment) must file a written complaint 
with FMCSA stating the substance of 
the alleged harassment by a motor car-
rier no later than 90 days after the 
event. The written complaint, includ-
ing the information described below, 
must be filed with the National Con-
sumer Complaint Database at http:// 
nccdb.fmcsa.dot.gov or the FMCSA Divi-
sion Administrator for the State where 
the driver is employed. The Agency 
may refer a complaint to another Divi-
sion Administrator who the Agency be-
lieves is best able to handle the com-
plaint. Information on filing a written 
complaint may be obtained by calling 
1–888–DOT–SAFT (1–888–368–7238). Each 
complaint must be signed by the driver 
and must contain: 

(i) The driver’s name, address, and 
telephone number; 

(ii) The name and address of the 
motor carrier allegedly harassing the 
driver; and 

(iii) A concise but complete state-
ment of the facts relied upon to sub-
stantiate each allegation of harass-
ment, including: 

(A) How the ELD or other technology 
used in combination with and not sepa-
rable from the ELD was used to con-
tribute to harassment; 

(B) The date of the alleged action; 
and 

(C) How the motor carrier’s action 
violated either § 392.3 or part 395. 

Each complaint may include any sup-
porting evidence that will assist the 
Division Administrator in determining 
the merits of the complaint. 

(2) Upon the filing of a complaint of 
a violation under paragraph (b)(1) of 
this section, the appropriate Division 
Administrator shall determine whether 
the complaint is non-frivolous and 
meets the requirements of paragraph 
(b)(1) of this section. 

(i) If the Division Administrator de-
termines the complaint is non-frivo-
lous and meets the requirements of 
paragraph (b)(1) of this section, the Di-
vision Administrator shall investigate 
the complaint. The complaining driver 
shall be timely notified of findings re-
sulting from the investigation. The Di-
vision Administrator shall not be re-
quired to conduct separate investiga-
tions of duplicative complaints. 

(ii) If the Division Administrator de-
termines the complaint is frivolous or 
does not meet the requirements of 
paragraph (b)(1) of this section, the Di-
vision Administrator shall dismiss the 
complaint and notify the complainant 
in writing of the reasons for the dis-
missal. 

(3) Because prosecution of harass-
ment in violation of § 390.36(b)(1) of this 
subchapter will require disclosure of 
the driver’s identity, the Agency shall 
take every practical means within its 
authority to ensure that the driver is 
not subject to coercion, harassment, 
intimidation, disciplinary action, dis-
crimination, or financial loss as a re-
sult of the disclosure. This will include 
notification that 49 U.S.C. 31105 in-
cludes broad employee protections and 
that retaliation for filing a harassment 
complaint may subject the motor car-
rier to enforcement action by the Occu-
pational Safety and Health Adminis-
tration. 

(c) Complaint of coercion. (1) A driver 
alleging a violation of § 390.6(a)(1) or (2) 
of this subchapter must file a written 
complaint with FMCSA stating the 
substance of the alleged coercion no 
later than 90 days after the event. The 
written complaint, including the infor-
mation described below, must be filed 
with the National Consumer Complaint 
Database at http://nccdb.fmcsa.dot.gov or 
the FMCSA Division Administrator for 
the State where the driver is employed. 
The Agency may refer a complaint to 
another Division Administrator who 
the Agency believes is best able to han-
dle the complaint. Information on fil-
ing a written complaint may be ob-
tained by calling 1–888–DOT–SAFT (1– 
888–368–7238). Each complaint must be 
signed by the driver and must contain: 

(i) The driver’s name, address, and 
telephone number; 
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(ii) The name and address of the per-
son allegedly coercing the driver; 

(iii) The provisions of the regulations 
that the driver alleges he or she was 
coerced to violate; and 

(iv) A concise but complete state-
ment of the facts relied upon to sub-
stantiate each allegation of coercion, 
including the date of each alleged vio-
lation. 

(2) Action on complaint of coercion. 
Upon the filing of a complaint of coer-
cion under paragraph (c)(1) of this sec-
tion, the appropriate Division Adminis-
trator shall determine whether the 
complaint is non-frivolous and meets 
the requirements of paragraph (c)(1). 

(i) If the Division Administrator de-
termines that the complaint is non- 
frivolous and meets the requirements 
of paragraph (c)(1) of this section, the 
Division Administrator shall inves-
tigate the complaint. The complaining 
driver shall be timely notified of find-
ings resulting from such investigation. 
The Division Administrator shall not 
be required to conduct separate inves-
tigations of duplicative complaints. 

(ii) If the Division Administrator de-
termines the complaint is frivolous or 
does not meet the requirements of 
paragraph (c)(1) of this section, the Di-
vision Administrator shall dismiss the 
complaint and notify the driver in 
writing of the reasons for the dis-
missal. 

(3) Protection of complainants. Because 
prosecution of coercion in violation of 
§ 390.6 of this subchapter will require 
disclosure of the driver’s identity, the 
Agency shall take every practical 
means within its authority to ensure 
that the driver is not subject to coer-
cion, harassment, intimidation, dis-
ciplinary action, discrimination, or fi-
nancial loss as a result of the disclo-
sure. This will include notification 
that 49 U.S.C. 31105 includes broad em-
ployee protections and that retaliation 
for filing a coercion complaint may 
subject the alleged coercer to enforce-
ment action by the Occupational Safe-
ty and Health Administration. 

[80 FR 78381, Dec. 16, 2015, as amended at 88 
FR 80182, Nov. 17, 2023] 

§ 386.13 Petitions to review and re-
quest for hearing: Driver qualifica-
tion proceedings. 

(a) Within 60 days after service of the 
determination under § 391.47 of this 
chapter or the letter of disqualifica-
tion, the driver or carrier may petition 
to review such action. Such petitions 
must be submitted to the Agency Deci-
sionmaker and must contain the fol-
lowing: 

(1) Identification of what action the 
petitioner wants overturned; 

(2) Copies of all evidence upon which 
petitioner relies in the form set out in 
§ 386.49; 

(3) All legal and other arguments 
which the petitioner wishes to make in 
support of his/her position; 

(4) A request for oral hearing, if one 
is desired, which must set forth mate-
rial factual issues believed to be in dis-
pute; 

(5) Certification that the petition has 
been filed in accordance with § 386.6(c); 
and 

(6) Any other pertinent material. 
(b) Failure to submit a petition as 

specified in paragraph (a) of this sec-
tion shall constitute a waiver of the 
right to petition for review of the de-
termination or letter of disqualifica-
tion. In these cases, the determination 
or disqualification issued automati-
cally becomes the final decision of the 
Agency Decisionmaker 30 days after 
the time to submit the reply or peti-
tion to review has expired, unless the 
Agency Decisionmaker orders other-
wise. 

(c) If the petition does not request a 
hearing, the Agency Decisionmaker 
may issue a final decision and order 
based on the evidence and arguments 
submitted. 

[50 FR 40306, Oct. 2, 1985, as amended at 78 FR 
58481, Sept. 24, 2013] 

§ 386.14 Reply. 

(a) Time for reply to the Notice of 
Claim. Respondent must serve a reply 
to the Notice of Claim in writing with-
in 30 days following service of the No-
tice of Claim. The reply is to be served 
in accordance with § 386.6 upon the 
Service Center indicated in the Notice 
of Claim. 
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(b) Options for reply. The respondent 
must reply to the Notice of Claim with-
in the time allotted by choosing one of 
the following: 

(1) Paying the full amount asserted 
in the Notice of Claim in accordance 
with § 386.18 of this part; 

(2) Contesting the claim by request-
ing administrative adjudication pursu-
ant to paragraph (d) of this section; or 

(3) Seeking binding arbitration in ac-
cordance with the Agency’s program. 
Although the amount of the proposed 
penalty may be disputed, referral to 
binding arbitration is contingent upon 
an admission of liability that the viola-
tions occurred. 

(c) Failure to answer the Notice of 
Claim. (1) Respondent’s failure to an-
swer the Notice of Claim in accordance 
with paragraph (a) of this section may 
result in the issuance of a Notice of De-
fault and Final Order by the Field Ad-
ministrator. The Notice of Default and 
Final Order will declare respondent to 
be in default and further declare the 
Notice of Claim, including the civil 
penalty proposed in the Notice of 
Claim, to be the Final Order in the pro-
ceeding. The Final Order will be effec-
tive five days following service of the 
Notice of Default and Final Order. 

(2) The default constitutes an admis-
sion of all facts alleged in the Notice of 
Claim and a waiver of respondent’s op-
portunity to contest the claim. The de-
fault will be reviewed by the Agency 
Decisionmaker in accordance with 
§ 386.64(b), and the Final Order may be 
vacated where a respondent dem-
onstrates excusable neglect, a meri-
torious defense, or due diligence in 
seeking relief. 

(3) Failure to pay the civil penalty as 
directed in a Final Order that has be-
come a Final Agency Order constitutes 
a violation of that order, subjecting 
the respondent to an additional pen-
alty as prescribed in subpart G of this 
part. 

(d) Request for administrative adjudica-
tion. The respondent may contest the 
claim and request administrative adju-
dication pursuant to paragraph (b)(2) of 
this section. An administrative adju-
dication is a process to resolve con-
tested claims before the Agency Deci-
sionmaker, Administrative Law Judge, 
or Hearing Officer. Once an administra-

tive adjudication option is elected, it is 
binding on the respondent. 

(1) Contents. In addition to the gen-
eral requirements of this section, the 
reply must be in writing and state the 
grounds for contesting the claim and 
must raise any affirmative defenses the 
respondent intends to assert. Specifi-
cally, the reply: 

(i) Must admit or deny each sepa-
rately stated and numbered allegation 
of violation in the claim. A statement 
that the person is without sufficient 
knowledge or information to admit or 
deny will have the effect of a denial. 
Any allegation in the claim not specifi-
cally denied in the reply is deemed ad-
mitted. A mere general denial of the 
claim is insufficient and may result in 
a default being entered by the Agency 
Decisionmaker upon motion by the 
Field Administrator. 

(ii) Must include all known affirma-
tive defenses, including those relating 
to jurisdiction, limitations, and proce-
dure. 

(iii) Must state which one of the fol-
lowing options respondent seeks: 

(A) To submit written evidence with-
out hearing; or 

(B) An informal hearing; or 
(C) A formal hearing. 
(2) [Reserved] 

[70 FR 28481, May 18, 2005, as amended at 88 
FR 80182, Nov. 17, 2023] 

§ 386.15 [Reserved] 

§ 386.16 Action on replies to the Notice 
of Claim. 

(a) Requests to submit written evidence 
without a hearing. Where respondent 
has elected to submit written evidence 
in accordance with § 386.14(d)(1)(iii)(A): 

(1) Agency Counsel must serve all 
written evidence and argument in sup-
port of the Notice of Claim no later 
than 60 days following service of re-
spondent’s reply. The written evidence 
and argument must be served on the 
Agency Decisionmaker in accordance 
with §§ 386.6 and 386.7. The submission 
must include all pleadings, notices, and 
other filings in the case to date. 

(2) Respondent will, not later than 45 
days following service of Agency Coun-
sel’s written evidence and argument, 
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serve its written evidence and argu-
ment on the Agency Decisionmaker in 
accordance with §§ 386.6 and 386.7. 

(3) Agency Counsel may file a written 
response to respondent’s submission. 
Any such submission must be filed 
within 20 days of service of respond-
ent’s submission. 

(4) All written evidence submitted by 
the parties must conform to the re-
quirements of § 386.49. 

(5) Following submission of evidence 
and argument as outlined in this sec-
tion, the Agency Decisionmaker may 
issue a Final Order based on the evi-
dence and arguments submitted, or 
may issue any other order as may be 
necessary to adjudicate the matter. 

(b) Requests for hearing. (1) If a re-
quest for a formal or informal hearing 
has been filed, the Agency Decision-
maker will determine whether there 
exists a dispute of a material fact at 
issue in the matter. If so, the matter 
will be set for hearing in accordance 
with respondent’s reply. If it is deter-
mined that there does not exist a dis-
pute of a material fact at issue in the 
matter, the Agency Decisionmaker 
may issue a decision based on the writ-
ten record, or may request the submis-
sion of further evidence or argument. 

(2) If a respondent requests a formal 
or informal hearing in its reply, the 
Field Administrator must serve upon 
the Agency Decisionmaker and re-
spondent a notice of consent or objec-
tion with a basis to the request within 
60 days of service of respondent’s reply. 
Failure to serve an objection within 
the time allotted may result in referral 
of the matter to hearing. 

(3) Requests for formal hearing. Fol-
lowing the filing of an objection with 
basis, the Field Administrator must 
serve a motion for Final Order pursu-
ant to § 386.36 unless otherwise ordered 
by the Agency Decisionmaker. The mo-
tion must set forth the reasons why the 
Field Administrator is entitled to judg-
ment as a matter of law. Respondent 
must, within 45 days of service of the 
motion for Final Order, submit and 
serve a response to the Field Adminis-
trator’s motion. After reviewing the 
record, the Agency Decisionmaker will 
either set the matter for hearing by re-
ferral to the Office of Hearings or issue 

a Final Order based upon the submis-
sions. 

(4) Requests for informal hearing. (i) If 
the Field Administrator objects with 
basis to a request for an informal hear-
ing, he/she must serve the objection, a 
copy of the Notice of Claim, and a copy 
of respondent’s reply, on the respond-
ent and Agency Decisionmaker, pursu-
ant to paragraph (b)(2) of this section. 
Based upon the Notice of Claim, the 
reply, and the objection with basis, the 
Agency Decisionmaker will issue an 
order granting or denying the request 
for informal hearing. 

(A) Informal hearing granted. If the re-
quest for informal hearing is granted 
by the Agency Decisionmaker, a Hear-
ing Officer will be assigned to hear the 
matter and will set forth the date, time 
and location for hearing. No further 
motions will be entertained, and no 
discovery will be allowed. At hearing, 
all parties may present evidence, writ-
ten and oral, to the Hearing Officer, 
following which the Hearing Officer 
will issue a report to the Agency Deci-
sionmaker containing findings of fact 
and recommending a disposition of the 
matter. The report will serve as the 
sole record of the proceedings. The 
Agency Decisionmaker may issue a 
Final Order adopting the report, or 
issue other such orders as he/she may 
deem appropriate. By participating in 
an informal hearing, respondent waives 
its right to a formal hearing. 

(B) Informal hearing denied. If the re-
quest for informal hearing is denied, 
the Field Administrator must serve a 
motion for Final Order pursuant to 
§ 386.36, unless otherwise directed by 
the Agency Decisionmaker. The mo-
tion must set forth the reasons why the 
Field Administrator is entitled to judg-
ment as a matter of law. Respondent 
must, within 45 days of service of the 
motion for Final Order, submit and 
serve a response to the Field Adminis-
trator’s motion. After reviewing the 
record, the Agency Decisionmaker will 
set the matter for formal hearing by 
referral to the Office of Hearings, or 
will issue a Final Order based upon the 
submissions. 

(C) Nothing in this section shall limit 
the Agency Decisionmaker’s authority 
to refer any matter for formal hearing, 
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even in instances where respondent 
seeks only an informal hearing. 

[70 FR 28481, May 18, 2005, as amended at 88 
FR 80182, Nov. 17, 2023] 

§ 386.17 Intervention. 
After the matter is called for hearing 

and before the date set for the hearing 
to begin, any person may petition for 
leave to intervene. The petition is to be 
served on the administrative law judge. 
The petition must set forth the reasons 
why the petitioner alleges he/she is en-
titled to intervene. The petition must 
be served on all parties in accordance 
with § 386.31. Any party may file a re-
sponse within 10 days of service of the 
petition. The administrative law judge 
shall then determine whether to permit 
or deny the petition. The petition will 
be allowed if the administrative law 
judge determines that the final deci-
sion could directly and adversely affect 
the petitioner or the class he/she rep-
resents, and if the petitioner may con-
tribute materially to the disposition of 
the proceedings and his/her interest is 
not adequately represented by existing 
parties. Once admitted, a petitioner is 
a party for the purpose of all subse-
quent proceedings. 

§ 386.18 Payment of the claim. 
(a) Payment of the full amount 

claimed may be made at any time be-
fore issuance of a Final Agency Order 
and will constitute an admission of li-
ability by the respondent of all facts 
alleged in the Notice of Claim, unless 
the parties agree in writing that pay-
ment shall not be treated as an admis-
sion. After the issuance of a Final 
Agency Order, claims are subject to in-
terest, penalties, and administrative 
charges, in accordance with 31 U.S.C. 
3717; 49 CFR part 89; and 31 CFR 901.9. 

(b) If respondent elects to pay the 
full amount as its response to the No-
tice of Claim, payment must be served 
upon the Field Administrator at the 
Service Center designated in the No-
tice of Claim within 30 days following 
service of the Notice of Claim. No writ-
ten reply is necessary if respondent 
elects the payment option during the 
30-day reply period. Failure to serve 
full payment within 30 days of service 
of the Notice of Claim when this option 
has been chosen may constitute a de-

fault and may result in the Notice of 
Claim, including the civil penalty as-
sessed by the Notice of Claim, becom-
ing the Final Agency Order in the pro-
ceeding pursuant to § 386.14(c). 

(c) Unless otherwise agreed in writ-
ing by the parties, payment of the full 
amount in response to the Notice of 
Claim constitutes an admission of li-
ability by the respondent of all facts 
alleged in the Notice of Claim. Pay-
ment waives respondent’s opportunity 
to further contest the claim and will 
result in the Notice of Claim becoming 
the Final Agency Order. 

[70 FR 28482, May 18, 2005, as amended at 77 
FR 24870, Apr. 26, 2012] 

Subpart C—Settlement 
Agreements 

§ 386.22 Settlement agreements and 
their contents. 

(a) Settlement agreements. (1) When ne-
gotiations produce an agreement as to 
the amount or terms of payment of a 
civil penalty or the terms and condi-
tions of an order, a settlement agree-
ment shall be drawn and signed by the 
respondent and the Field Adminis-
trator or his/her designee. Such settle-
ment agreement must contain the fol-
lowing: 

(i) The statutory basis of the claim; 
(ii) A brief statement of the viola-

tions; 
(iii) The amount claimed and the 

amount paid; 
(iv) The date, time, and place and 

form of payment; 
(v) A statement that the agreement 

is not binding on the Agency until exe-
cuted by the Field Administrator or 
his/her designee; 

(vi) A statement that failure to pay 
in accordance with the terms of the 
agreement or to comply with the terms 
of the agreement may result in the re-
instatement of any penalties held in 
abeyance and may also result in the 
loss of any reductions in civil penalties 
asserted in the Notice of Claim, in 
which case the original amount as-
serted will be due immediately; and 

(vii) A statement that the agreement 
is the Final Agency Order. 

(2) A settlement agreement may con-
tain any conditions, actions, or provi-
sions agreed by the parties to redress 
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the violations cited in the Notice of 
Claim or notice of violation. 

(3) A settlement agreement accepted 
and approved by the Agency Decision-
maker or Administrative Law Judge is 
a Final Agency Order which is binding 
on all parties according to its terms. 
Consent to a settlement agreement 
which has not yet been approved by the 
Agency Decisionmaker or Administra-
tive Law Judge may not be withdrawn 
for a period of 30 days. 

(b) Civil penalty proceedings not before 
Agency Decisionmaker. When the parties 
have agreed to a settlement at any 
time prior to the case coming before 
the Agency Decisionmaker, the parties 
may execute an appropriate agreement 
for disposing of the case. The agree-
ment does not require approval by the 
Agency Decisionmaker. The agreement 
becomes the Final Agency Order upon 
execution by the Field Administrator 
or his/her designee. 

(c) Civil penalty proceedings before 
Agency Decisionmaker. When a respond-
ent has agreed to a settlement of a 
civil penalty before a Final Agency 
Order has been issued, the parties may 
execute an appropriate agreement for 
disposal of the case by consent for the 
consideration of the Agency Decision-
maker. The agreement is filed with the 
Agency Decisionmaker, who may ac-
cept it, reject it and direct that pro-
ceedings in the case continue, or take 
such other action as he/she deems ap-
propriate. If the Agency Decisionmaker 
accepts the agreement, he/she shall 
enter an order in accordance with its 
terms. The settlement agreement be-
comes the Final Agency Order as of the 
date the Agency Decisionmaker enters 
an order accepting the settlement 
agreement. 

(d) Civil penalty proceedings before Ad-
ministrative Law Judge (ALJ). When a re-
spondent has agreed to a settlement of 
a civil penalty before the hearing is 
concluded, the parties may execute an 
appropriate agreement for disposing of 
the case by consent for the consider-
ation of the ALJ. The agreement is 
filed with the ALJ who may accept it, 
reject it and direct that proceedings in 
the case continue, or take such other 
action as he/she deems appropriate. If 
the ALJ accepts the agreement, he/she 
shall enter an order in accordance with 

its terms. The settlement agreement 
becomes the Final Agency Order as per 
§ 386.61. 

(e) Civil penalty proceedings before 
Hearing Officer. When a respondent has 
agreed to a settlement of a civil pen-
alty before the hearing is concluded, 
the parties may execute an appropriate 
agreement for disposal of the case for 
the consideration of the Hearing Offi-
cer. The agreement is filed with the 
Hearing Officer, who, within 20 days of 
receipt, will make a report and rec-
ommendation to the Agency Decision-
maker who may accept it, reject it and 
direct that proceedings in the case con-
tinue, or take such other action as he/ 
she deems appropriate. If the Agency 
Decisionmaker accepts the agreement, 
he/she will enter an order in accord-
ance with its terms. The settlement 
agreement becomes the Final Agency 
Order as of the date the Agency Deci-
sionmaker enters an order accepting 
the settlement agreement. 

[70 FR 28482, May 18, 2005, as amended at 78 
FR 58481, Sept. 24, 2013] 

Subpart D—General Rules and 
Hearings 

§ 386.30 Enforcement proceedings 
under part 395. 

(a) General. A motor carrier is liable 
for any act or failure to act by an em-
ployee, as defined in § 390.5 of this sub-
chapter, that violates any provision of 
part 395 of this subchapter if the act or 
failure to act is within the course of 
the motor carrier’s operations. The 
fact that an employee may be liable for 
a violation in a proceeding under this 
subchapter, based on the employee’s 
act or failure to act, does not affect the 
liability of the motor carrier. 

(b) Burden of proof. Notwithstanding 
any other provision of this subchapter, 
the burden is on a motor carrier to 
prove that the employee was acting 
outside the scope of the motor carrier’s 
operations when committing an act or 
failing to act in a manner that violates 
any provision of part 395 of this sub-
chapter. 

(c) Imputed knowledge of documents. A 
motor carrier shall be deemed to have 
knowledge of any document in its pos-
session and any document that is avail-
able to the motor carrier and that the 
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motor carrier could use in ensuring 
compliance with part 395 of this sub-
chapter. ‘‘Knowledge of any document’’ 
means knowledge of the fact that a 
document exists and the contents of 
the document. 

[80 FR 78382, Dec. 16, 2015] 

§ 386.31 Official notice. 
Upon notification to all parties, the 

Agency Decisionmaker or Administra-
tive Law Judge may take official no-
tice of any fact or document not ap-
pearing in evidence in the record. Any 
party objecting to the official notice 
must file an objection within 10 days 
after service of the notice. If a Final 
Order has been issued, and the decision 
rests on a material and disputable fact 
of which the Agency Decisionmaker 
has taken official notice, a party may 
challenge the action of official notice 
in accordance with § 386.64. 

[70 FR 28483, May 18, 2005, as amended at 88 
FR 80183, Nov. 17, 2023] 

§ 386.34 Motions. 
(a) General. An application for an 

order or ruling not otherwise covered 
by these rules shall be by motion. All 
motions filed prior to the calling of the 
matter for a hearing shall be to the 
Agency Decisionmaker. All motions 
filed after the matter is called for hear-
ing shall be to the administrative law 
judge. 

(b) Form. Unless made during hear-
ing, motions shall be made in writing, 
shall state with particularity the 
grounds for relief sought, and shall be 
accompanied by affidavits or other evi-
dence relied upon. 

(c) Answers. Except when a motion is 
filed during a hearing, any party may 
file an answer in support or opposition 
to a motion, accompanied by affidavits 
or other evidence relied upon. Such an-
swers shall be served within 20 days 
after the motion is served or within 
such other time as the Agency Deci-
sionmaker or administrative law judge 
may set. 

(d) Argument. Oral argument or briefs 
on a motion may be ordered by the 
Agency Decisionmaker or the adminis-
trative law judge. 

(e) Disposition. Motions may be ruled 
on immediately or at any other time 

specified by the administrative law 
judge or the Agency Decisionmaker. 

(f) Suspension of time. The pendency of 
a motion shall not affect any time lim-
its set in these rules unless expressly 
ordered by the Agency Decisionmaker 
or administrative law judge. 

[50 FR 40306, Oct. 2, 1985. Redesignated and 
amended at 70 FR 28483, May 18, 2005] 

§ 386.35 Motions to dismiss and mo-
tions for a more definite statement. 

(a) Motions to dismiss must be made 
within the time set for reply or peti-
tion to review, except motions to dis-
miss for lack of jurisdiction, which 
may be made at any time. 

(b) Motions for a more definite state-
ment may be made in lieu of a reply. 
The motion must point out the defects 
complained of and the details desired. 
If the motion is granted, the pleading 
complained of must be remedied within 
15 days of the granting of the motion 
or it will be stricken. If the motion is 
denied, the party who requested the 
more definite statement must file his/ 
her pleading within 10 days after the 
denial. 

[50 FR 40306, Oct. 2, 1985. Redesignated at 70 
FR 28483, May 18, 2005] 

§ 386.36 Motions for Final Order. 
(a) Generally. Unless otherwise pro-

vided in this section, the motion and 
answer will be governed by § 386.34. Ei-
ther party may file a motion for final 
order. The motion must be served in 
accordance with §§ 386.6 and 386.7. If the 
matter is still pending before the serv-
ice center, upon filing, the matter is of-
ficially transferred from the service 
center to the Agency Decisionmaker, 
who will then preside over the matter. 

(b) Form and content. (1) Movant’s fil-
ing must contain a motion and memo-
randum of law, which may be separate 
or combined and must include all re-
sponsive pleadings, notices, and other 
filings in the case to date. 

(2) The motion for final order must 
be accompanied by written evidence in 
accordance with § 386.49. 

(3) The motion will state with par-
ticularity the grounds upon which it is 
based and the substantial matters of 
law to be argued. A Final Order may be 
issued if, after reviewing the record in 
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a light most favorable to the non-mov-
ing party, the Agency Decisionmaker 
determines no genuine issue exists as 
to any material fact. 

(c) Answer to Motion. The non-moving 
party will, within 45 days of service of 
the motion for final order, submit and 
serve a response to rebut movant’s mo-
tion. 

[70 FR 28483, May 18, 2005, as amended at 88 
FR 80183, Nov. 17, 2023] 

§ 386.37 Discovery. 
(a) Parties may obtain discovery by 

one or more of the following methods: 
Depositions upon oral examination or 
written questions; written interrog-
atories; request for production of docu-
ments or other evidence for inspection 
and other purposes; physical and men-
tal examinations; and requests for ad-
mission. 

(b) Discovery may not commence 
until the matter is pending before the 
Agency Decisionmaker or referred to 
the Office of Hearings. 

(c) Except as otherwise provided in 
these rules, in the Administrative Pro-
cedure Act, 5 U.S.C. 551 et seq., or by 
the Agency Decisionmaker or Adminis-
trative Law Judge, in the absence of 
specific Agency provisions or regula-
tions, the Federal Rules of Civil Proce-
dure may serve as guidance in adminis-
trative adjudications. 

[70 FR 28483, May 18, 2005] 

§ 386.38 Scope of discovery. 
(a) Unless otherwise limited by order 

of the Agency Decisionmaker or, in 
cases that have been called for a hear-
ing, the administrative law judge, in 
accordance with these rules, the par-
ties may obtain discovery regarding 
any matter, not privileged, which is 
relevant to the subject matter involved 
in the proceeding, including the exist-
ence, description, nature, custody, con-
dition, and location of any books, docu-
ments, or other tangible things and the 
identity and location of persons having 
knowledge of any discoverable matter. 

(b) It is not ground for objection that 
information sought will not be admis-
sible at the hearing if the information 
sought appears reasonably calculated 
to lead to the discovery of admissible 
evidence. 

(c) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon a showing that the party 
seeking discovery has substantial need 
of the materials in the preparation of 
his or her case and that he or she is un-
able without undue hardship to obtain 
the substantial equivalent of the mate-
rials by other means. In ordering dis-
covery of such materials when the re-
quired showing has been made, the 
Agency Decisionmaker or the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding. 

§ 386.39 Protective orders. 

Upon motion by a party or other per-
son from whom discovery is sought, 
and for good cause shown, the Agency 
Decisionmaker or the administrative 
law judge, if one has been appointed, 
may make any order which justice re-
quires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(a) The discovery not be had; 
(b) The discovery may be had only on 

specified terms and conditions, includ-
ing a designation of the time or place; 

(c) The discovery may be had only by 
a method of discovery other than that 
selected by the party seeking dis-
covery; 

(d) Certain matters not relevant may 
not be inquired into, or that the scope 
of discovery be limited to certain mat-
ters; 

(e) Discovery be conducted with no 
one present except persons designated 
by the Agency Decisionmaker or the 
administrative law judge; or 

(f) A trade secret or other confiden-
tial research, development, or commer-
cial information may not be disclosed 
or be disclosed only in a designated 
way. 
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§ 386.40 Supplementation of responses. 
A party who has responded to a re-

quest for discovery with a response 
that was complete when made is under 
no duty to supplement his/her response 
to include information thereafter ac-
quired, except as follows: 

(a) A party is under a duty to supple-
ment timely his/her response with re-
spect to any question directly ad-
dressed to: 

(1) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex-
pected to be called as an expert witness 
at the hearing, the subject matter on 
which he or she is expected to testify 
and the substance of his or her testi-
mony. 

(b) A party is under a duty to amend 
timely a prior response if he or she 
later obtains information upon the 
basis of which: 

(1) he or she knows the response was 
incorrect when made; or 

(2) he or she knows that the response 
though correct when made is no longer 
true and the circumstances are such 
that a failure to amend the response is 
in substance a knowing concealment. 

(c) A duty to supplement responses 
may be imposed by order of the Agency 
Decisionmaker or the administrative 
law judge or agreement of the parties. 

§ 386.41 Stipulations regarding dis-
covery. 

Unless otherwise ordered, a written 
stipulation entered into by all the par-
ties and filed with the Agency Deci-
sionmaker or the administrative law 
judge, if one has been appointed, may: 

(a) Provide that depositions be taken 
before any person, at any time or 
place, upon sufficient notice, and in 
any manner, and when so taken may be 
used like other depositions, and 

(b) Modify the procedures provided by 
these rules for other methods of dis-
covery. 

§ 386.42 Written interrogatories to par-
ties. 

(a) Without leave, any party may 
serve upon any other party written in-
terrogatories to be answered by the 
party to whom the interrogatories are 
directed; or, if that party is a public or 

private corporation or partnership or 
association or governmental agency, 
by any officer or agent, who will fur-
nish the information available to that 
party. 

(b) The maximum number of inter-
rogatories served will not exceed 30, in-
cluding all subparts, unless the Agency 
Decisionmaker or Administrative Law 
Judge permits a larger number on mo-
tion and for good cause shown. Other 
interrogatories may be added without 
leave, so long as the total number of 
approved and additional interrog-
atories does not exceed 30. 

(c) Each interrogatory shall be an-
swered separately and fully in writing 
under oath unless it is objected to, in 
which event the grounds for objection 
shall be stated and signed by the party, 
or counsel for the party, if represented, 
making the response. The party to 
whom the interrogatories are directed 
shall serve the answers and any objec-
tions within 30 days after the service of 
the interrogatories, or within such 
shortened or longer period as the Agen-
cy Decisionmaker or the Administra-
tive Law Judge may allow. 

(d) Motions to compel may be made 
in accordance with § 386.45. 

(e) A notice of discovery must be 
served on the Agency Decisionmaker 
or, in cases that have been referred to 
the Office of Hearings, on the Adminis-
trative Law Judge. A copy of the inter-
rogatories, answers, and all related 
pleadings must be served on all parties 
to the proceeding. 

(f) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but the Agency Decisionmaker 
or Administrative Law Judge may 
order that such an interrogatory need 
not be answered until after designated 
discovery has been completed or until a 
prehearing conference or other later 
time. 

[70 FR 28483, May 18, 2005] 

§ 386.43 Production of documents and 
other evidence; entry upon land for 
inspection and other purposes; and 
physical and mental examination. 

(a) Any party may serve on any other 
party a request to: 
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(1) Produce and permit the party 
making the request, or a person acting 
on his or her behalf, to inspect and 
copy any designated documents, or to 
inspect and copy, test, or sample any 
tangible things which are in the posses-
sion, custody, or control of the party 
upon whom the request is served; or 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, 
photographing, testing, or for other 
purposes as stated in paragraph (a)(1) 
of this section. 

(3) Submit to a physical or mental 
examination by a physician. 

(b) The request may be served on any 
party without leave of the Agency De-
cisionmaker or administrative law 
judge. 

(c) The request shall: 
(1) Set forth the items to be in-

spected either by individual item or 
category; 

(2) Describe each item or category 
with reasonable particularity; 

(3) Specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts; 

(4) Specify the time, place, manner, 
conditions, and scope of the physical or 
mental examination and the person or 
persons by whom it is to be made. A re-
port of examining physician shall be 
made in accordance with Rule 35(b) of 
the Federal Rules of Civil Procedure, 
title 28, U.S. Code, as amended. 

(d) The party upon whom the request 
is served shall serve on the party sub-
mitting the request a written response 
within 30 days after service of the re-
quest. 

(e) The response shall state, with re-
spect to each item or category: 

(1) That inspection and related ac-
tivities will be permitted as requested; 
or 

(2) That objection is made in whole 
or in part, in which case the reasons 
for objection shall be stated. 

(f) A copy of each request for produc-
tion and each written response shall be 
served on all parties and filed with the 
Agency Decisionmaker or the adminis-
trative law judge, if one has been ap-
pointed. 

§ 386.44 Request for admissions. 

(a) Request for admission. (1) Any 
party may serve upon any other party 
a request for admission of any relevant 
matter or the authenticity of any rel-
evant document. Copies of any docu-
ment about which an admission is re-
quested must accompany the request. 

(2) Each matter for which an admis-
sion is requested shall be separately set 
forth and numbered. The matter is ad-
mitted unless within 15 days after serv-
ice of the request, the party to whom 
the request is directed serves upon the 
party requesting the admission a writ-
ten answer signed by the party or his/ 
her attorney. 

(3) Each answer must specify whether 
the party admits or denies the matter. 
If the matter cannot be admitted or de-
nied, the party shall set out in detail 
the reasons. 

(4) A party may not issue a denial or 
fail to answer on the ground that he/ 
she lacks knowledge unless he/she has 
made reasonable inquiry to ascertain 
information sufficient to allow him/her 
to admit or deny. 

(5) A party may file an objection to a 
request for admission within 10 days 
after service. Such motion shall be 
filed with the administrative law judge 
if one has been appointed, otherwise it 
shall be filed with the Agency Deci-
sionmaker. An objection must explain 
in detail the reasons the party should 
not answer. A reply to the objection 
may be served by the party requesting 
the admission within 10 days after 
service of the objection. It is not suffi-
cient ground for objection to claim 
that the matter about which an admis-
sion is requested presents an issue of 
fact for hearing. 

(b) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Agency Decisionmaker or ad-
ministrative law judge permits with-
drawal or amendment. Any admission 
under this rule is for the purpose of the 
pending action only and may not be 
used in any other proceeding. 

(c) If a party refuses to admit a mat-
ter or the authenticity of a document 
which is later proved, the party re-
questing the admission may move for 
an award of expenses incurred in mak-
ing the proof. Such a motion shall be 
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granted unless there was a good reason 
for failure to admit. 

§ 386.45 Motion to compel discovery. 

(a) If a deponent fails to answer a 
question propounded or a party upon 
whom a request is made pursuant to 
§§ 386.42 through 386.44, or a party upon 
whom interrogatories are served fails 
to respond adequately or objects to the 
request, or any part thereof, or fails to 
permit inspection as requested, the dis-
covering party may move the Agency 
Decisionmaker or the administrative 
law judge, if one has been appointed, 
for an order compelling a response or 
inspection in accordance with the re-
quest. 

(b) The motion shall set forth: 
(1) The nature of the questions or re-

quest; 
(2) The response or objections of the 

party upon whom the request was 
served; and 

(3) Arguments in support of the mo-
tion. 

(c) For purposes of this section, an 
evasive answer or incomplete answer or 
response shall be treated as a failure to 
answer or respond. 

(d) In ruling on a motion made pursu-
ant to this section, the Agency Deci-
sionmaker or the administrative law 
judge, if one has been appointed, may 
make and enter a protective order such 
as he or she is authorized to enter on a 
motion made pursuant to § 386.39(a). 

§ 386.46 Depositions. 

(a) When, how, and by whom taken. (1) 
The deposition of any witness may be 
taken at reasonable times subsequent 
to the appointment of an Administra-
tive Law Judge. Prior to referral to the 
Office of Hearings, a party may peti-
tion the Agency Decisionmaker, in ac-
cordance with § 386.37, for leave to con-
duct a deposition based on good cause 
shown. 

(2) Depositions may be taken by oral 
examination or upon written interrog-
atories before any person having power 
to administer oaths. 

(3) The parties may stipulate in writ-
ing or the Administrative Law Judge 
may upon motion order that a deposi-
tion be taken by telephone or other re-
mote electronic means. 

(4) If a subpoena duces tecum is to be 
served on the person to be examined, 
the designation of the materials to be 
produced as set forth in the subpoena 
shall be attached to, or included in, the 
notice. 

(5) If the deposition is to be recorded 
by videotape or audiotape, the notice 
shall specify the method of recording. 

(b) Application. Any party desiring to 
take the deposition of a witness must 
indicate to the witness and all other 
parties the time when, the place where, 
and the name and post office address of 
the person before whom the deposition 
is to be taken; the name and address of 
each witness; and the subject matter 
concerning which each such witness is 
expected to testify. 

(c) Notice. A party desiring to take a 
deposition must give notice to the wit-
ness and all other parties. Notice must 
be in writing. Notice of the deposition 
must be given not less than 20 days 
from when the deposition is to be 
taken if the deposition is to be held 
within the continental United States 
and not less than 30 days from when 
the deposition is to be taken if the dep-
osition is to be held elsewhere, unless a 
shorter time is agreed to by the parties 
or by leave of the Agency Decision-
maker or Administrative Law Judge by 
motion for good cause shown. 

(d) Depositions upon written questions. 
Within 14 days after the notice and 
written questions are served, a party 
may serve cross-questions upon all 
other parties. Within 7 days after being 
served with cross-questions, a party 
may serve redirect questions upon all 
other parties. Within 7 days after being 
served with redirect questions, a party 
may serve recross questions upon all 
other parties. The Agency Decision-
maker or Administrative Law Judge 
may enlarge or shorten the time for 
cause shown. 

(e) Taking and receiving in evidence. 
Each witness testifying upon deposi-
tion must be sworn, and any other 
party must be given the right to cross- 
examine. The questions propounded 
and the answers to them, together with 
all objections made, must be reduced 
to writing; read by or to, and sub-
scribed by the witness; and certified by 
the person administering the oath. The 
person who took the deposition must 
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seal the deposition transcript in an en-
velope and file it in accordance with 
§ 386.7. Subject to objections to the 
questions and answers as were noted at 
the time of taking the deposition and 
which would have been valid if the wit-
ness were personally present and testi-
fying, the deposition may be read and 
offered in evidence by the party taking 
it as against any party who was 
present or represented at the taking of 
the deposition or who had due notice of 
it. 

(f) Witness limit. No party may seek 
deposition testimony of more than five 
witnesses without leave of the Agency 
Decisionmaker for good cause shown. 
Individual depositions are not to ex-
ceed 8 hours for any one witness. 

(g) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or deponent may request 
suspension of the deposition on 
grounds of bad faith in the conduct of 
the examination, oppression of a depo-
nent or party or improper questions 
propounded. The deposition will then 
be adjourned. The objecting party or 
deponent must, however, immediately 
move for a ruling on his or her objec-
tions to the deposition conduct or pro-
ceedings before the Agency Decision-
maker or Administrative Law Judge, 
who then may limit the scope or man-
ner of the taking of the deposition. 

[70 FR 28484, May 18, 2005] 

§ 386.47 Use of deposition at hearings. 
(a) Generally. At the hearing, any 

part or all of a deposition, so far as ad-
missible under the rules of evidence, 
may be used against any party who was 
present or represented at the taking of 
the deposition or who had due notice 
thereof in accordance with any one of 
the following provisions: 

(1) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
the deponent as a witness. 

(2) The deposition of expert wit-
nesses, particularly the deposition of 
physicians, may be used by any party 
for any purpose, unless the Agency De-
cisionmaker or administrative law 
judge rules that such use would be un-
fair or a violation of due process. 

(3) The deposition of a party or of 
anyone who at the time of taking the 

deposition was an officer, director, or 
duly authorized agent of a public or 
private organization, partnership, or 
association which is a party, may be 
used by any other party for any pur-
pose. 

(4) The deposition of a witness, 
whether or not a party, may be used by 
any party for any purpose if the pre-
siding officer finds: 

(i) That the witness is dead; or 
(ii) That the witness is out of the 

United States or more than 100 miles 
from the place of hearing unless it ap-
pears that the absence of the witness 
was procured by the party offering the 
deposition; or 

(iii) That the witness is unable to at-
tend to testify because of age, sickness, 
infirmity, or imprisonment; or 

(iv) That the party offering the depo-
sition has been unable to procure the 
attendance of the witness by subpoena; 
or 

(v) Upon application and notice, that 
such exceptional circumstances exist 
as to make it desirable, in the interest 
of justice and with due regard to the 
importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used. 

(5) If only part of a deposition is of-
fered in evidence by a party, any other 
party may require him or her to intro-
duce all of it which is relevant to the 
part introduced, and any party may in-
troduce any other parts. 

(b) Objections to admissibility. Except 
as provided in this paragraph, objec-
tion may be made at the hearing to re-
ceiving in evidence any deposition or 
part thereof for any reason which 
would require the exclusion of the evi-
dence if the witness were then present 
and testifying. 

(1) Objections to the competency of a 
witness or to the competency, rel-
evancy or materiality of testimony are 
not waived by failure to make them be-
fore or during the taking of the deposi-
tion, unless the ground of the objection 
is one which might have been obviated 
or removed if presented at that time. 

(2) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties and errors of any kind 
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which might be obviated, removed, or 
cured if promptly presented, are waived 
unless reasonable objection thereto is 
made at the taking of the deposition. 

(3) Objections to the form or written 
interrogatories are waived unless 
served in writing upon the party pro-
pounding them. 

(c) Effect of taking using depositions. A 
party shall not be deemed to make a 
person his or her own witness for any 
purpose by taking his or her deposi-
tion. The introduction in evidence of 
the deposition or any part thereof for 
any purpose other than that of contra-
dicting or impeaching the deponent 
makes the deponent the witness of the 
party introducing the deposition, but 
this shall not apply to the use by any 
other party of a deposition as described 
in paragraph (a)(2) of this section. At 
the hearing, any party may rebut any 
relevant evidence contained in a depo-
sition whether introduced by him or 
her or by any other party. 

§ 386.48 Medical records and physi-
cians’ reports. 

In cases involving the physical quali-
fications of drivers, copies of all physi-
cians’ reports, test results, and other 
medical records that a party intends to 
rely upon shall be served on all other 
parties at least 30 days prior to the 
date set for a hearing. Except as 
waived by FMCSA, reports, test results 
and medical records not served under 
this rule shall be excluded from evi-
dence at any hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 65 FR 7756, Feb. 16, 2000; 78 
FR 58481, Sept. 24, 2013; 86 FR 57071, Oct. 14, 
2021] 

§ 386.49 Form of written evidence. 

All written evidence should be sub-
mitted in the following forms: 

(a) A written statement of a person 
having personal knowledge of the facts 
alleged, or 

(b) Documentary evidence in the 
form of exhibits attached to a written 
statement identifying the exhibit and 
giving its source. 

[70 FR 28484, May 18, 2005] 

§ 386.51 Amendment and withdrawal 
of pleadings. 

(a) Except in instances covered by 
other rules, any time more than 15 
days prior to the hearing, a party may 
amend his/her pleadings by serving the 
amended pleading on the Agency Deci-
sionmaker or the administrative law 
judge, if one has been appointed, and 
on all parties. Within 15 days prior to 
the hearing, an amendment shall be al-
lowed only at the discretion of the Ad-
ministrative law judge. When an 
amended pleading is filed, other parties 
may file a response and objection with-
in 10 days. 

(b) A party may withdraw his/her 
pleading any time more than 15 days 
prior to the hearing by serving a notice 
of withdrawal on the Agency Decision-
maker or the Administrative Law 
Judge. Within 15 days prior to the 
hearing a withdrawal may be made 
only at the discretion of the Agency 
Decisionmaker or the Administrative 
Law Judge. The withdrawal will be 
granted absent a finding that the with-
drawal will result in injustice, preju-
dice, or irreparable harm to the non- 
moving party, or is otherwise contrary 
to the public interest. 

[50 FR 40306, Oct. 2, 1985, as amended at 70 FR 
28484, May 18, 2005; 78 FR 58481, Sept. 24, 2013] 

§ 386.52 Appeals from interlocutory 
rulings. 

(a) General. Unless otherwise pro-
vided in this subpart, a party may not 
appeal a ruling or decision of the Ad-
ministrative Law Judge to the Agency 
Decisionmaker until the Administra-
tive Law Judge’s decision has been en-
tered on the record. A decision or order 
of the Agency Decisionmaker on the 
interlocutory appeal does not con-
stitute a Final Agency Order for the 
purposes of judicial review under 
§ 386.67. 

(b) Interlocutory appeal for cause. If a 
party files a written request for an in-
terlocutory appeal for cause with the 
Administrative Law Judge, or orally 
requests an interlocutory appeal for 
cause, the proceedings are stayed until 
the Administrative Law Judge issues a 
decision on the request. If the Adminis-
trative Law Judge grants the request, 
the proceedings are stayed until the 
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Agency Decisionmaker issues a deci-
sion on the interlocutory appeal. The 
Administrative Law Judge must grant 
an interlocutory appeal for cause if a 
party shows that delay of the appeal 
would be detrimental to the public in-
terest or would result in undue preju-
dice to any party. 

(c) [Reserved] 
(d) Procedure. A party must file a no-

tice of interlocutory appeal, with any 
supporting documents, with the Agen-
cy Decisionmaker, and serve copies on 
each party and the Administrative Law 
Judge, not later than 10 days after the 
Administrative Law Judge’s oral deci-
sion has been issued, or a written deci-
sion has been served. A party must file 
a reply brief, if any, with the Agency 
Decisionmaker and serve a copy of the 
reply brief on each party, not later 
than 10 days after service of the appeal 
brief. The Agency Decisionmaker will 
render a decision on the interlocutory 
appeal, within a reasonable time after 
receipt of the interlocutory appeal. 

(e) The Agency Decisionmaker may 
reject frivolous, repetitive, or dilatory 
appeals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals, and 
may order such further relief as re-
quired. 

[70 FR 28484, May 18, 2005] 

§ 386.53 Subpoenas, witness fees. 
(a) Applications for the issuance of 

subpoenas must be submitted to the 
Agency Decisionmaker, or in cases 
that have been called for a hearing, to 
the administrative law judge. The ap-
plication must show the general rel-
evance and reasonable scope of the evi-
dence sought. Any person served with a 
subpoena may, within 7 days after serv-
ice, file a motion to quash or modify. 
The motion must be filed with the offi-
cial who approved the subpoena. The 
filing of a motion shall stay the effect 
of the subpoena until a decision is 
reached. 

(b) Witnesses shall be entitled to the 
same fees and mileage as are paid wit-
nesses in the courts of the United 
States. The fees shall be paid by the 
party at whose instance the witness is 
subpoenaed or appears. 

(c) Paragraph (a) of this section shall 
not apply to the Administrator or em-

ployees of the FMCSA or to the produc-
tion of documents in their custody. Ap-
plications for the attendance of such 
persons or the production of such docu-
ments at a hearing shall be made to 
the Agency Decisionmaker or adminis-
trative law judge, if one is appointed, 
and shall set forth the need for such 
evidence and its relevancy. 

§ 386.54 Administrative Law Judge. 

(a) Powers of an Administrative Law 
Judge. The Administrative Law Judge 
may take any action and may prescribe 
all necessary rules and regulations to 
govern the conduct of the proceedings 
to ensure a fair and impartial hearing, 
and to avoid delay in the disposition of 
the proceedings. In accordance with 
the rules in this subchapter, an Admin-
istrative Law Judge may do the fol-
lowing: 

(1) Give notice of and hold prehearing 
conferences and hearings. 

(2) Administer oaths and affirma-
tions. 

(3) Issue subpoenas authorized by 
law. 

(4) Rule on offers of proof. 
(5) Receive relevant and material evi-

dence. 
(6) Regulate the course of the admin-

istrative adjudication in accordance 
with the rules of this subchapter and 
the Administrative Procedure Act. 

(7) Hold conferences to settle or sim-
plify the issues by consent of the par-
ties. 

(8) Dispose of procedural motions and 
requests, except motions that under 
this part are made directly to the 
Agency Decisionmaker. 

(9) Issue orders permitting inspection 
and examination of lands, buildings, 
equipment, and any other physical 
thing and the copying of any docu-
ment. 

(10) Make findings of fact and conclu-
sions of law, and issue decisions. 

(11) To take any other action author-
ized by these rules and permitted by 
law. 

(b) Limitations on the power of the Ad-
ministrative Law Judge. The Administra-
tive Law Judge is bound by the proce-
dural requirements of this part and the 
precedent opinions of the Agency. This 
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section does not preclude an Adminis-
trative Law Judge from barring a per-
son from a specific proceeding based on 
a finding of obstreperous or disruptive 
behavior in that proceeding. 

(c) Disqualification. The Administra-
tive Law Judge may disqualify himself 
or herself at any time, either at the re-
quest of any party or upon his or her 
own initiative. Assignments of Admin-
istrative Law Judges are made by the 
Chief Administrative Law Judge upon 
the request of the Agency Decision-
maker. Any request for a change in 
such assignment, including disquali-
fication, will be considered only for 
good cause which would unduly preju-
dice the proceeding. 

[70 FR 28485, May 18, 2005] 

§ 386.55 Prehearing conferences. 

(a) Convening. At any time before the 
hearing begins, the administrative law 
judge, on his/her own motion or on mo-
tion by a party, may direct the parties 
or their counsel to participate with 
him/her in a prehearing conference to 
consider the following: 

(1) Simplification and clarification of 
the issues; 

(2) Necessity or desirability of 
amending pleadings; 

(3) Stipulations as to the facts and 
the contents and authenticity of docu-
ments; 

(4) Issuance of and responses to sub-
poenas; 

(5) Taking of depositions and the use 
of depositions in the proceedings; 

(6) Orders for discovery, inspection 
and examination of premises, produc-
tion of documents and other physical 
objects, and responses to such orders; 

(7) Disclosure of the names and ad-
dresses of witnesses and the exchange 
of documents intended to be offered in 
evidence; and 

(8) Any other matter that will tend 
to simplify the issues or expedite the 
proceedings. 

(b) Order. The administrative law 
judge shall issue an order which recites 
the matters discussed, the agreements 
reached, and the rulings made at the 
prehearing conference. The order shall 
be served on the parties and filed in the 
record of the proceedings. 

§ 386.56 Hearings. 
(a) As soon as practicable after his/ 

her appointment, the administrative 
law judge shall issue an order setting 
the date, time, and place for the hear-
ing. The order shall be served on the 
parties and become a part of the record 
of the proceedings. The order may be 
amended for good cause shown. 

(b) Conduct of hearing. The adminis-
trative law judge presides over the 
hearing. Hearings are open to the pub-
lic unless the administrative law judge 
orders otherwise. 

(c) Evidence. Except as otherwise pro-
vided in these rules and the Adminis-
trative Procedure Act, 5 U.S.C. 551 et 
seq., the Federal Rules of Evidence 
shall be followed. 

(d) Information obtained by investiga-
tion. Any document, physical exhibit, 
or other material obtained by the Ad-
ministration in an investigation under 
its statutory authority may be dis-
closed by the Administration during 
the proceeding and may be offered in 
evidence by counsel for the Adminis-
tration. 

(e) Record. The hearing shall be 
stenographically transcribed and re-
ported. The transcript, exhibits, and 
other documents filed in the pro-
ceedings shall constitute the official 
record of the proceedings. A copy of the 
transcript and exhibits will be made 
available to any person upon payment 
of prescribed costs. 

§ 386.57 Proposed findings of fact, con-
clusions of law. 

The administrative law judge shall 
afford the parties reasonable oppor-
tunity to submit proposed findings of 
fact, conclusions of law, and supporting 
reasons therefor. If the administrative 
law judge orders written proposals and 
arguments, each proposed finding must 
include a citation to the specific por-
tion of the record relied on to support 
it. Written submissions, if any, must be 
served within the time period set by 
the administrative law judge. 

§ 386.58 Burden of proof. 
(a) Enforcement cases. The burden of 

proof shall be on the Administration in 
enforcement cases. 

(b) Conflict of medical opinion. The 
burden of proof in cases arising under 
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§ 391.47 of this chapter shall be on the 
party petitioning for review under 
§ 386.13(a). 

Subpart E—Decision 

§ 386.61 Decision. 
(a) Administrative Law Judge After re-

ceiving the proposed findings of fact, 
conclusions of law, and arguments of 
the parties, the administrative law 
judge shall issue a decision. If the pro-
posed findings of fact, conclusions of 
law, and arguments were oral, he/she 
may issue an oral decision. The deci-
sion of the administrative law judge 
becomes the final decision of the Agen-
cy Decisionmaker 45 days after it is 
served unless a petition or motion for 
review is filed under § 386.62. The deci-
sion shall be served on all parties and 
on the Agency Decisionmaker. 

(b) Hearing Officer. The Hearing Offi-
cer will prepare a report to the Agency 
Decisionmaker containing findings of 
fact and recommended disposition of 
the matter within 45 days after the 
conclusion of the hearing. The Agency 
Decisionmaker will issue a Final Order 
adopting the report, or may make 
other such determinations as appro-
priate. The Agency Decisionmaker’s 
decision to adopt a Hearing Officer’s 
report may be reviewed in accordance 
with § 386.64. 

[50 FR 40306, Oct. 2, 1985, as amended at 70 FR 
28485, May 18, 2005; 88 FR 80183, Nov. 17, 2023] 

§ 386.62 Review of administrative law 
judge’s decision. 

(a) All petitions to review must be 
accompanied by exceptions and briefs. 
Each petition must set out in detail ob-
jections to the initial decision and 
shall state whether such objections are 
related to alleged errors of law or fact. 
It shall also state the relief requested. 
Failure to object to any error in the 
initial decision shall waive the right to 
allege such error in subsequent pro-
ceedings. 

(b) Reply briefs may be filed within 
30 days after service of the appeal brief. 

(c) No other briefs shall be permitted 
except upon request of the Agency De-
cisionmaker. 

(d) Copies of all briefs must be served 
on all parties. 

(e) No oral argument will be per-
mitted except on order of the Agency 
Decisionmaker. 

§ 386.63 Decision on review. 

Upon review of a decision, the Agen-
cy Decisionmaker may adopt, modify, 
or set aside the administrative law 
judge’s findings of fact and conclusions 
of law. He/she may also remand pro-
ceedings to the administrative law 
judge with instructions for such fur-
ther proceedings as he/she deems ap-
propriate. If not remanded, the Agency 
Decisionmaker shall issue a final order 
disposing of the proceedings, and serve 
it on all parties. 

§ 386.64 Reconsideration. 

(a) Within 20 days following service 
of the Final Order, any party may peti-
tion the Agency Decisionmaker for re-
consideration of the order. If a civil 
penalty was imposed, the filing of a pe-
tition for reconsideration stays the en-
tire action, unless the Agency Deci-
sionmaker orders otherwise. 

(b) In the event a Notice of Default 
and Final Order is issued by the Field 
Administrator as a result of the re-
spondent’s failure to reply in accord-
ance with § 386.14(a), the only issue that 
will be considered upon reconsideration 
is whether a default has occurred under 
§ 386.14(c). The Final Order may be va-
cated where a respondent can dem-
onstrate excusable neglect, a meri-
torious defense, or due diligence in 
seeking relief. 

(c) Either party may serve an answer 
to a petition for reconsideration within 
30 days of the service date of the peti-
tion. 

(d) Following the close of the 30-day 
period, the Agency Decisionmaker will 
rule on the petition. 

(e) The ruling on the petition will be 
the Final Agency Order. A petition for 
reconsideration of the Agency Deci-
sionmaker’s ruling will not be per-
mitted. 

[70 FR 28485, May 18, 2005, as amended at 88 
FR 80183, Nov. 17, 2023; 89 FR 713, Jan. 5, 2024] 

§ 386.65 Failure to comply with final 
order. 

If, within 30 days of receipt of a final 
agency order issued under this part, 
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the respondent does not submit in writ-
ing his/her acceptance of the terms of 
an order directing compliance, or, 
where appropriate, pay a civil penalty, 
or file an appeal under § 386.67, the case 
may be referred to the Attorney Gen-
eral with a request that an action be 
brought in the appropriate United 
States District Court to enforce the 
terms of a compliance order or collect 
the civil penalty. 

§ 386.66 Motions for rehearing or for 
modification. 

(a) No motion for rehearing or for 
modification of an order shall be enter-
tained for 1 year following the date the 
Agency Decisionmaker’s order goes 
into effect. After 1 year, any party may 
file a motion with the Agency Deci-
sionmaker requesting a rehearing or 
modification of the order. The motion 
must contain the following: 

(1) A copy of the order about which 
the change is requested; 

(2) A statement of the changed cir-
cumstances justifying the request; and 

(3) Copies of all evidence intended to 
be relied on by the party submitting 
the motion. 

(b) Upon receipt of the motion, the 
Agency Decisionmaker may make a de-
cision denying the motion or modifying 
the order in whole or in part. He/she 
may also, prior to making his/her deci-
sion, order such other proceedings 
under these rules as he/she deems nec-
essary and may request additional in-
formation from the party making the 
motion. 

[70 FR 28485, May 18, 2005, as amended at 89 
FR 713, Jan. 5, 2024] 

§ 386.67 Judicial review. 

(a) Any party to the underlying pro-
ceeding, who, after an administrative 
adjudication, is adversely affected by a 
Final Agency Order issued under 49 
U.S.C. 521 may, within 30 days of serv-
ice of the Final Agency Order, petition 
for review of the order in the United 
States Court of Appeals in the circuit 
where the violation is alleged to have 
occurred, or where the violator has its 
principal place of business or residence, 
or in the United States Court of Ap-
peals for the District of Columbia Cir-
cuit. 

(b) Judicial review will be based on a 
determination of whether the findings 
and conclusions in the Final Agency 
Order were supported by substantial 
evidence or were otherwise not in ac-
cordance with law. No objection that 
has not been raised before the Agency 
will be considered by the court, unless 
reasonable grounds existed for failure 
or neglect to do so. The commence-
ment of proceedings under this section 
will not, unless ordered by the court, 
operate as a stay of the Final Agency 
Order of the Agency. 

[70 FR 28485, May 18, 2005] 

Subpart F—Injunctions and 
Imminent Hazards 

§ 386.71 Injunctions. 
Whenever it is determined that a per-

son has engaged, or is about to engage, 
in any act or practice constituting a 
violation of section 31502 of title 49, 
United States Code; of the Motor Car-
rier Safety Act of 1984; the Hazardous 
Materials Transportation Act; or any 
regulation or order issued under that 
section or those Acts for which the 
Federal Motor Carrier Safety Adminis-
trator exercises enforcement responsi-
bility, FMCSA may request the United 
States Attorney General to bring an 
action in the appropriate United States 
District Court for such relief as is nec-
essary or appropriate, including man-
datory or prohibitive injunctive relief, 
interim equitable relief, and punitive 
damages, as provided by section 213(c) 
of the Motor Carrier Safety Act of 1984 
and section 111(a) of the Hazardous Ma-
terials Transportation Act (49 U.S.C. 
507(c) 5122). 

[70 FR 28485, May 18, 2005, as amended at 86 
FR 57071, Oct. 14, 2021] 

§ 386.72 Imminent hazard. 
(a) Whenever it is determined that an 

imminent hazard exists as a result of 
the transportation by motor vehicle of 
a particular hazardous material, the 
Chief Counsel or Deputy Chief Counsel 
of the FMCSA may bring, or request 
the United States Attorney General to 
bring, an action in the appropriate 
United States District Court for an 
order suspending or restricting the 
transportation by motor vehicle of the 
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hazardous material or for such other 
order as is necessary to eliminate or 
ameliorate the imminent hazard, as 
provided by 49 U.S.C. 5122. In this para-
graph, ‘‘imminent hazard’’ means the 
existence of a condition that presents a 
substantial likelihood that death, seri-
ous illness, severe personal injury, or a 
substantial endangerment to health, 
property, or the environment may 
occur before a notice of investigation 
proceeding, or other administrative 
hearing or formal proceeding, to abate 
the risk of harm can be completed. 

(b)(1) Whenever it is determined that 
a violation of 49 U.S.C. 31502 or the 
Motor Carrier Safety Act of 1984, as 
amended, or the Commercial Motor Ve-
hicle Safety Act of 1986, as amended, or 
a regulation issued under such section 
or Acts, or a combination of such viola-
tions, poses an imminent hazard to 
safety, FMCSA, shall order: 

(i) A commercial motor vehicle or 
employee operating such vehicle out- 
of-service, or order an employer to 
cease all or part of the employer’s com-
mercial motor vehicle operations, as 
provided by 49 U.S.C. 521(b)(5); 

(ii) An intermodal equipment pro-
vider’s specific vehicle or equipment 
out-of-service, or order an intermodal 
equipment provider to cease all or part 
of its operations, as provided by 49 
U.S.C. 521(b)(5) and 49 U.S.C. 
31151(a)(3)(I). 

(2) In making any such order, no re-
strictions shall be imposed on any ve-
hicle, terminal or facility, employee, 
employer or intermodal equipment pro-
vider beyond that required to abate the 
hazard. 

(3) In this paragraph (b), imminent 
hazard means any condition of vehicle, 
intermodal equipment, employee, or 
commercial motor vehicle operations 
that substantially increases the likeli-
hood of serious injury or death if not 
discontinued immediately. 

(4) Upon the issuance of an order 
under paragraph (b)(1) of this section, 
the motor carrier employer, inter-
modal equipment provider or driver 
employee shall comply immediately 
with such order. Opportunity for re-
view shall be provided in accordance 
with 5 U.S.C. 554, except that such re-
view shall occur not later than 10 days 
after issuance of such order, as pro-

vided by section 213(b) of the Motor 
Carrier Safety Act of 1984 (49 U.S.C. 
521(b)(5)). An order to an employer or 
intermodal equipment provider to 
cease all or part of its operations shall 
not prevent vehicles in transit at the 
time the order is served from pro-
ceeding to their immediate destina-
tions, unless any such vehicle or its 
driver is specifically ordered out-of- 
service forthwith. However, vehicles 
and drivers proceeding to their imme-
diate destination shall be subject to 
compliance upon arrival. 

(5) For purposes of this section, the 
term immediate destination is the next 
scheduled stop of the vehicle already in 
motion where the cargo on board can 
be safely secured. 

(6) Failure to comply immediately 
with an order issued under this section 
shall subject the motor carrier em-
ployer, intermodal equipment provider, 
or driver to penalties prescribed in sub-
part G of this part. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 53 FR 50970, Dec. 19, 1988; 
56 FR 10184, Mar. 11, 1991; 65 FR 7756, Feb. 16, 
2000; 65 FR 58664, Oct. 2, 2000; 73 FR 76819, 
Dec. 17, 2008; 78 FR 58481, Sept. 24, 2013; 86 FR 
57071, Oct. 14, 2021] 

§ 386.73 Operations out of service and 
record consolidation proceedings 
(reincarnated carriers). 

(a) Out-of-service order. FMCSA may 
issue an out-of-service order to pro-
hibit a motor carrier, intermodal 
equipment provider, broker, or freight 
forwarder from conducting operations 
subject to FMCSA jurisdiction upon a 
determination by FMCSA that the 
motor carrier, intermodal equipment 
provider, broker, or freight forwarder 
or an officer, employee, agent, or au-
thorized representative of such an enti-
ty, operated or attempted to operate a 
motor carrier, intermodal equipment 
provider, broker, or freight forwarder 
under a new identity or as an affiliated 
entity to: 

(1) Avoid complying with an FMCSA 
order; 

(2) Avoid complying with a statutory 
or regulatory requirement; 

(3) Avoid paying a civil penalty; 
(4) Avoid responding to an enforce-

ment action; or 
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(5) Avoid being linked with a nega-
tive compliance history. 

(b) Record consolidation order. In addi-
tion to, or in lieu of, an out-of-service 
order issued under this section, FMCSA 
may issue an order consolidating the 
records maintained by FMCSA con-
cerning the current motor carrier, 
intermodal equipment provider, 
broker, and freight forwarder and its 
affiliated motor carrier, intermodal 
equipment provider, broker, or freight 
forwarder or its previous incarnation, 
for all purposes, upon a determination 
that the motor carrier, intermodal 
equipment provider, broker, and 
freight forwarder or officer, employee, 
agent, or authorized representative of 
the same, operated or attempted to op-
erate a motor carrier, intermodal 
equipment provider, broker, or freight 
forwarder under a new identity or as an 
affiliated entity to: 

(1) Avoid complying with an FMCSA 
order; 

(2) Avoid complying with a statutory 
or regulatory requirement; 

(3) Avoid paying a civil penalty; 
(4) Avoid responding to an enforce-

ment action; or 
(5) Avoid being linked with a nega-

tive compliance history. 
(c) Standard. FMCSA may determine 

that a motor carrier, intermodal equip-
ment provider, broker, or freight for-
warder is reincarnated if there is sub-
stantial continuity between the enti-
ties such that one is merely a continu-
ation of the other. FMCSA may deter-
mine that a motor carrier, intermodal 
equipment provider, broker, or freight 
forwarder is an affiliate if the business 
operations are under common owner-
ship and/or common control. In making 
this determination, FMCSA may con-
sider, among other things, the fol-
lowing factors: 

(1) Whether the new or affiliated en-
tity was created for the purpose of 
evading statutory or regulatory re-
quirements, an FMCSA order, enforce-
ment action, or negative compliance 
history. In weighing this factor, 
FMCSA may consider the stated busi-
ness purpose for the creation of the 
new or affiliated entity. 

(2) The previous entity’s safety per-
formance history, including, among 
other things, safety violations and en-

forcement actions of the Secretary, if 
any; 

(3) Consideration exchanged for as-
sets purchased or transferred; 

(4) Dates of company creation and 
dissolution or cessation of operations; 

(5) Commonality of ownership be-
tween the current and former company 
or between current companies; 

(6) Commonality of officers and man-
agement personnel; 

(7) Identity of physical or mailing ad-
dresses, telephone, fax numbers, or 
email addresses; 

(8) Identity of motor vehicle equip-
ment; 

(9) Continuity of liability insurance 
policies or commonality of coverage 
under such policies; 

(10) Commonality of drivers and 
other employees; 

(11) Continuation of carrier facilities 
and other physical assets; 

(12) Continuity or commonality of 
nature and scope of operations, includ-
ing customers for whom transportation 
is provided; 

(13) Advertising, corporate name, or 
other acts through which the company 
holds itself out to the public; 

(d) Evaluating factors. FMCSA may 
examine, among other things, the com-
pany management structures, financial 
records, corporate filing records, asset 
purchase or transfer and title history, 
employee records, insurance records, 
and any other information related to 
the general operations of the entities 
involved and factors in paragraph (c) of 
this section. 

(e) Effective dates. An order issued 
under this section becomes the Final 
Agency Order and is effective on the 
21st day after it is served unless a re-
quest for administrative review is 
served and filed as set forth in para-
graph (g) of this section. Any motor 
carrier, intermodal equipment pro-
vider, broker, or freight forwarder that 
fails to comply with any prohibition or 
requirement set forth in an order 
issued under this section is subject to 
the applicable penalty provisions for 
each instance of noncompliance. 

(f) Commencement of proceedings. 
FMCSA may commence proceedings 
under this section by issuing an order 
that: 



381 

Federal Motor Carrier Safety Administration, DOT § 386.73 

(1) Provides notice of the factual and 
legal basis of the order; 

(2) In the case of an out-of-service 
order, identifies the operations prohib-
ited by the order; 

(3) In the case of an order that con-
solidates records maintained by 
FMCSA, identifies the previous entity 
and current or affiliated motor car-
riers, intermodal equipment providers, 
brokers, or freight forwarders whose 
records will be consolidated; 

(4) Provides notice that the order is 
effective upon the 21st day after serv-
ice; 

(5) Provides notice of the right to pe-
tition for administrative review of the 
order and that a timely petition will 
stay the effective date of the order un-
less the Agency Decisionmaker orders 
otherwise for good cause; and 

(6) Provides notice that failure to 
timely request administrative review 
of the order constitutes waiver of the 
right to contest the order and will re-
sult in the order becoming a Final 
Agency Order 21 days after it is served. 

(g) Administrative review. A motor car-
rier, intermodal equipment provider, 
broker, or freight forwarder issued an 
order under this section may petition 
for administrative review of the order. 
A petition for administrative review is 
limited to contesting factual or proce-
dural errors in the issuance of the 
order under review and may not be sub-
mitted to demonstrate corrective ac-
tion. A petition for administrative re-
view that does not identify factual or 
procedural errors in the issuance of the 
order under review will be dismissed. 
Petitioners seeking to demonstrate 
corrective action may do so by submit-
ting a Petition for Rescission under 
paragraph (h) of this section. 

(1) A petition for administrative re-
view must be in writing and served on 
the Agency Decisionmaker, Federal 
Motor Carrier Safety Administration, 
1200 New Jersey Ave. SE., Washington, 
DC 20590–0001, Attention: Adjudications 
Counsel, or by electronic mail to 
FMCSA.Adjudication@dot.gov. A copy of 
the petition for administrative review 
must also be served on the FMCSA offi-
cial who issued the order, at the phys-
ical address or electronic mail account 
identified in the order. 

(2) A petition for administrative re-
view must be served within 15 days of 
the date FMCSA served the order 
issued under this section. Failure to 
timely request administrative review 
waives the right to administrative re-
view and constitutes an admission of 
the facts alleged in the order. 

(3) A petition for administrative re-
view must include: 

(i) A copy of the order in dispute; and 
(ii) A statement of all factual and 

procedural issues in dispute. 
(4) If a petition for administrative re-

view is timely served and filed, the pe-
titioner may supplement the petition 
by serving documentary evidence and/ 
or written argument that supports its 
position regarding the procedural or 
factual issues in dispute no later than 
30 days from the date the disputed 
order was served. The supplementary 
documentary evidence or written argu-
ment may not expand the issues on re-
view and need not address every issue 
identified in the petition. Failure to 
timely serve supplementary documen-
tary evidence and/or written argument 
constitutes a waiver of the right to do 
so. 

(5) FMCSA must serve written argu-
ment and supporting documentary evi-
dence, if any, in defense of the disputed 
order no later than 15 days following 
the period in which petitioner may 
serve supplemental documentary evi-
dence and/or written argument in sup-
port of the petition for administrative 
review. 

(6) The Agency Decisionmaker may 
ask the parties to submit additional in-
formation or attend a conference to fa-
cilitate administrative review. 

(7) The Agency Decisionmaker will 
issue a written decision on the request 
for administrative review within 30 
days of the close of the time period for 
FMCSA to serve written argument and 
supporting documentary evidence in 
defense of the order, or the actual fil-
ing of such written argument and docu-
mentary evidence, whichever is earlier. 

(8) If a petition for administrative re-
view is timely served in accordance 
with this subsection, the disputed 
order is stayed, pending the Agency 
Decisionmaker’s review. The Agency 
Decisionmaker may enter an order 
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vacating the automatic stay in accord-
ance with the following procedures: 

(i) The Agency Official may file a 
motion to vacate the automatic stay 
demonstrating good cause why the 
order should not be stayed. The Agency 
Official’s motion must be in writing, 
state the factual and legal basis for the 
motion, be accompanied by affidavits 
or other evidence relied on, and be 
served on the petitioner and Agency 
Decisionmaker. 

(ii) The petitioner may file an answer 
in opposition, accompanied by affida-
vits or other evidence relied on. The 
answer must be served within 10 days 
of service of the motion. 

(iii) The Agency Decisionmaker will 
issue a decision on the motion to va-
cate the automatic stay within 10 days 
of the close of the time period for serv-
ing the answer to the motion. The 30- 
day period for review of the petition for 
administrative review in paragraph 
(g)(7) of this section is tolled from the 
time the Agency Official’s motion to 
lift a stay is served until the Agency 
Decisionmaker issues a decision on the 
motion. 

(9) The Agency Decisionmaker’s deci-
sion on a petition for administrative 
review of an order issued under this 
section constitutes the Final Agency 
Order. 

(h) Petition for rescission. A motor car-
rier, intermodal equipment provider, 
broker, or freight forwarder may peti-
tion to rescind an order issued under 
this section if action has been taken to 
correct the deficiencies that resulted 
in the order. 

(1) A petition for rescission must be 
made in writing to the FMCSA official 
who issued the order. 

(2) A petition for rescission must in-
clude a copy of the order requested to 
be rescinded, a factual statement iden-
tifying all corrective action taken, and 
copies of supporting documentation. 

(3) Upon request and for good cause 
shown, FMCSA may grant the peti-
tioner additional time, not to exceed 45 
days, to complete corrective action ini-
tiated at the time the petition for re-
scission was filed. 

(4) FMCSA will issue a written deci-
sion on the petition for rescission with-
in 60 days of service of the petition. 
The written decision will include the 

factual and legal basis for the deter-
mination. 

(5) If FMCSA grants the request for 
rescission, the written decision is the 
Final Agency Order. 

(6) If FMCSA denies the request for 
rescission, the petitioner may file a pe-
tition for administrative review of the 
denial with the Agency Decisionmaker, 
Federal Motor Carrier Safety Adminis-
tration, 1200 New Jersey Ave. SE., 
Washington, DC 20590–0001, Attention: 
Adjudication Counsel or by electronic 
mail to FMCSA.Adjudication@dot.gov. 
The petition for administrative review 
of the denial must be served and filed 
within 15 days of the service of the de-
cision denying the request for reces-
sion. The petition for administrative 
review must identify the disputed fac-
tual or procedural issues with respect 
to the denial of the petition for rescis-
sion. The petition may not, however, 
challenge the underlying basis of the 
order for which rescission was sought. 

(7) The Agency Decisionmaker will 
issue a written decision on the petition 
for administrative review of the denial 
of the petition for rescission within 60 
days. The Agency Decisionmaker’s de-
cision constitutes the Final Agency 
Order. 

(i) Other orders unaffected. If a motor 
carrier, intermodal equipment pro-
vider, broker, or freight forwarder sub-
ject to an order issued under this sec-
tion is or becomes subject to any other 
order, prohibition, or requirement of 
the FMCSA, an order issued under this 
section is in addition to, and does not 
amend or supersede such other order, 
prohibition, or requirement. A motor 
carrier, intermodal equipment pro-
vider, broker, or freight forwarder sub-
ject to an order issued under this sec-
tion remains subject to the suspension 
and revocation provisions of 49 U.S.C. 
13905 for violations of regulations gov-
erning their operations. 

(j) Inapplicability of subparts. Sub-
parts B, C, D, and E of this part, except 
§ 386.67, do not apply to this section. 

[77 FR 24870, Apr. 26, 2012, as amended at 78 
FR 58481, Sept. 24, 2013; 86 FR 57071, Oct. 14, 
2021; 89 FR 713, Jan. 5, 2024] 
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Subpart G—Penalties 

SOURCE: 56 FR 10184, Mar. 11, 1991, unless 
otherwise noted. 

§ 386.81 General. 
(a) The amounts of civil penalties 

that can be assessed for regulatory vio-
lations subject to the proceedings in 
this subchapter are established in the 
statutes granting enforcement powers. 
The determination of the actual civil 
penalties assessed in each proceeding is 
based on those defined limits or mini-
mums and consideration of information 
available at the time the claim is made 
concerning the nature, gravity of the 
violation and, with respect to the vio-
lator, the degree of culpability, history 
of prior offenses, effect on ability to 
continue to do business, and such other 
matters as justice and public safety 
may require. In addition to these fac-
tors, a civil penalty assessed under 49 
U.S.C. 14901(a) and (d) concerning 
household goods is also based on the 
degree of harm caused to a shipper and 
whether the shipper has been ade-
quately compensated before institution 
of the civil penalty proceeding. In adju-
dicating the claims and orders under 
the administrative procedures herein, 
additional information may be devel-
oped regarding these factors that may 
affect the final amount of the claim. 

(b) When assessing penalties for vio-
lations of notices and orders or settling 
claims based on these assessments, 
consideration will be given to good 
faith efforts to achieve compliance 
with the terms of the notices and or-
ders. 

[56 FR 10184, Mar. 11, 1991, as amended at 65 
FR 7756, Feb. 16, 2000; 78 FR 60232, Oct. 1, 
2013] 

§ 386.82 Civil penalties for violations 
of notices and orders. 

(a) Additional civil penalties are 
chargeable for violations of notices and 
orders which are issued under civil for-
feiture proceedings pursuant to 49 
U.S.C. 521(b). These notices and orders 
are as follows: 

(1) Notice to abate—§386.11 (b)(2) and 
(c)(1)(iv); 

(2) Notice to post—§386.11(c)(3); 
(3) Final order—§386.14, § 386.17, 

§ 386.22, and § 386.61; and 

(4) Out-of-service order—§386.72(b)(1). 
(b) A schedule of these additional 

penalties is provided in the appendix A 
to this part. All the penalties are maxi-
mums, and discretion will be retained 
to meet special circumstances by set-
ting penalties for violations of notices 
and orders, in some cases, at less than 
the maximum. 

(c) Claims for penalties provided in 
this section and in the appendix A to 
this part shall be made through the 
civil forfeiture proceedings contained 
in this part. The issues to be decided in 
such proceedings will be limited to 
whether violations of notices and or-
ders occurred as claimed and the appro-
priate penalty for such violations. 
Nothing contained herein shall be con-
strued to authorize the reopening of a 
matter already finally adjudicated 
under this part. 

[56 FR 10184, Mar. 11, 1991, as amended at 67 
FR 61821, Oct. 2, 2002; 70 FR 28486, May 18, 
2005; 77 FR 59826, Oct. 1, 2012] 

§ 386.83 Sanction for failure to pay 
civil penalties or abide by payment 
plan; operation in interstate com-
merce prohibited. 

(a)(1) General rule. (i) A CMV owner 
or operator that fails to pay a civil 
penalty in full within 90 days after the 
date specified for payment by FMCSA’s 
final agency order, is prohibited from 
operating in interstate commerce 
starting on the next (i.e., the 91st) day. 
The prohibition continues until the 
FMCSA has received full payment of 
the penalty. 

(ii) An intermodal equipment pro-
vider that fails to pay a civil penalty in 
full within 90 days after the date speci-
fied for payment by FMCSA’s final 
agency order, is prohibited from ten-
dering intermodal equipment to motor 
carriers for operation in interstate 
commerce starting on the next (i.e., 
the 91st) day. The prohibition con-
tinues until the FMCSA has received 
full payment of the penalty. 

(2) Civil penalties paid in installments. 
The FMCSA Service Center may allow 
a CMV owner or operator, or an inter-
modal equipment provider, to pay a 
civil penalty in installments. If the 
CMV owner or operator, or intermodal 
equipment provider, fails to make an 
installment payment on schedule, the 
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payment plan is void and the entire 
debt is payable immediately. A CMV 
owner or operator, or intermodal 
equipment provider, that fails to pay 
the full outstanding balance of its civil 
penalty within 90 days after the date of 
the missed installment payment, is 
prohibited from operating in interstate 
commerce on the next (i.e., the 91st) 
day. The prohibition continues until 
the FMCSA has received full payment 
of the entire penalty. 

(3) Appeals to Federal Court. If the 
CMV owner or operator, or intermodal 
equipment provider, appeals the final 
agency order to a Federal Circuit Court 
of Appeals, the terms and payment due 
date of the final agency order are not 
stayed unless the Court so directs. 

(b) Show cause proceeding. (1) FMCSA 
will notify a CMV owner or operator, 
or intermodal equipment provider, in 
writing if it has not received payment 
within 45 days after the date specified 
for payment by the final agency order 
or the date of a missed installment 
payment. The notice will include a 
warning that failure to pay the entire 
penalty within 90 days after payment 
was due, will result in the CMV owner 
or operator, or an intermodal equip-
ment provider, being prohibited from 
operating in interstate commerce. 

(2) The notice will order the CMV 
owner or operator, or intermodal 
equipment provider, to show cause why 
it should not be prohibited from oper-
ating in interstate commerce on the 
91st day after the date specified for 
payment. The prohibition may be 
avoided only by submitting to the 
Agency Decisionmaker: 

(i) Evidence that the respondent has 
paid the entire amount due; or 

(ii) Evidence that the respondent has 
filed for bankruptcy under chapter 11, 
title 11, United States Code. Respond-
ents in bankruptcy must also submit 
the information required by paragraph 
(d) of this section. 

(3) The notice will be delivered by 
certified mail or commercial express 
service. If the principal place of busi-
ness of a CMV owner or operator, or an 
intermodal equipment provider, is in a 
foreign country, the notice will be de-
livered to the designated agent of the 
CMV owner or operator or intermodal 
equipment provider. 

(c) A CMV owner or operator, or 
intermodal equipment provider that 
continues to operate in interstate com-
merce in violation of this section may 
be subject to additional sanctions 
under paragraph IV of (i) appendix A to 
part 386. 

(d) This section does not apply to any 
person who is unable to pay a civil pen-
alty because the person is a debtor in a 
case under 11 U.S.C. chapter 11. CMV 
owners or operators, or intermodal 
equipment providers, in bankruptcy 
proceedings under chapter 11 must pro-
vide the following information in their 
response to the FMCSA: 

(1) The chapter of the Bankruptcy 
Code under which the bankruptcy pro-
ceeding is filed (i.e., chapter 7 or 11); 

(2) The bankruptcy case number; 
(3) The court in which the bank-

ruptcy proceeding was filed; and 
(4) Any other information requested 

by the agency to determine a debtor’s 
bankruptcy status. 

[73 FR 76819, Dec. 17, 2008, as amended at 74 
FR 68708, Dec. 29, 2009; 78 FR 58481, Sept. 24, 
2013; 86 FR 57071, Oct. 14, 2021] 

§ 386.84 Sanction for failure to pay 
civil penalties or abide by payment 
plan; suspension or revocation of 
registration. 

(a)(1) General rule. The registration of 
a broker, freight forwarder, for-hire 
motor carrier, foreign motor carrier or 
foreign motor private carrier that fails 
to pay a civil penalty in full within 90 
days after the date specified for pay-
ment by the FMCSA’s final agency 
order, will be suspended starting on the 
next (i.e., the 91st) day. The suspension 
continues until the FMCSA has re-
ceived full payment of the penalty. 

(2) Civil penalties paid in installments. 
The FMCSA Service Center may allow 
a respondent broker, freight forwarder, 
for-hire motor carrier, foreign motor 
carrier or foreign motor private carrier 
to pay a civil penalty in installments. 
If the respondent fails to make an in-
stallment payment on schedule, the 
payment plan is void and the entire 
debt is payable immediately. The reg-
istration of a respondent that fails to 
pay the remainder of its civil penalty 
in full within 90 days after the date of 
the missed installment payment is sus-
pended on the next (i.e., the 91st) day. 
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The suspension continues until the 
FMCSA has received full payment of 
the entire penalty. 

(3) Appeals to Federal Court. If the re-
spondent broker, freight forwarder, for- 
hire motor carrier, foreign motor car-
rier or foreign motor private carrier 
appeals the final agency order to a Fed-
eral Circuit Court of Appeals, the 
terms and payment due date of the 
final agency order are not stayed un-
less the Court so directs. 

(b) Show Cause Proceeding. (1) The 
FMCSA will notify a broker, freight 
forwarder, for-hire motor carrier, for-
eign motor carrier or foreign motor 
private carrier in writing if it has not 
received payment within 45 days after 
the date specified for payment by the 
final agency order or the date of a 
missed installment payment. The no-
tice will include a warning that failure 
to pay the entire penalty within 90 
days after payment was due will result 
in the suspension of the respondent’s 
registration. 

(2) The notice will order the respond-
ent to show cause why its registration 
should not be suspended on the 91st day 
after the date specified for payment. 
The prohibition may be avoided only 
by submitting to the Agency Decision-
maker: 

(i) Evidence that the respondent has 
paid the entire amount due; or 

(ii) Evidence that the respondent has 
filed for bankruptcy under chapter 11, 
title 11, United States Code. Respond-
ents in bankruptcy must also submit 
the information required by paragraph 
(d) of this section. 

(3) The notice will be delivered by 
certified mail or commercial express 
service. If a respondent’s principal 
place of business is in a foreign coun-
try, it will be delivered to the respond-
ent’s designated agent. 

(c) The registration of a broker, 
freight forwarder, for-hire motor car-
rier, foreign motor carrier or foreign 
motor private carrier that continues to 
operate in interstate commerce in vio-
lation of this section after its registra-
tion has been suspended may be re-
voked after an additional notice and 
opportunity for a proceeding in accord-
ance with 49 U.S.C. 13905(c). Additional 
sanctions may be imposed under para-
graph IV(i) of Appendix A to part 386. 

(d) This section does not apply to any 
person who is unable to pay a civil pen-
alty because the person is a debtor in a 
case under chapter 11, title 11, United 
States Code. Brokers, freight for-
warders, for-hire motor carriers, for-
eign motor carriers or foreign motor 
private carriers in bankruptcy pro-
ceedings under chapter 11 must provide 
the following information in their re-
sponse to the FMCSA: 

(1) The chapter of the Bankruptcy 
Code under which the bankruptcy pro-
ceeding is filed (i.e., chapter 7 or 11); 

(2) The bankruptcy case number; 
(3) The court in which the bank-

ruptcy proceeding was filed; and 
(4) Any other information requested 

by the agency to determine a debtor’s 
bankruptcy status. 

[65 FR 78428, Dec. 15, 2000, as amended at 78 
FR 60232, Oct. 1, 2013; 86 FR 57071, Oct. 14, 
2021] 

APPENDIX A TO PART 386—PENALTY 
SCHEDULE: VIOLATIONS OF NOTICES 
AND ORDERS 

The Civil Penalties Inflation Adjustment 
Act Improvements Act of 2015 [Pub. L. 114–74, 
sec. 701, 129 Stat. 599] amended the Federal 
Civil Penalties Inflation Adjustment Act of 
1990 to require agencies to adjust civil pen-
alties. Pursuant to that authority, the ad-
justed civil penalties identified in this ap-
pendix supersede the corresponding civil pen-
alty amounts identified in title 49, United 
States Code. 

I. NOTICE TO ABATE 

Violation—Failure to cease violations of 
the regulations in the time prescribed in the 
notice. (The time within which to comply 
with a notice to abate shall not begin to run 
with respect to contested violations, i.e., 
where there are material issues in dispute 
under § 386.14, until such time as the viola-
tion has been established.) 

Penalty—Reinstatement of any deferred 
assessment or payment of a penalty or por-
tion thereof. 

II. SUBPOENA 

Violation—Failure to respond to Agency 
subpoena to appear and testify or produce 
records. 

Penalty—minimum of $1,330 but not more 
than $13,300 per violation. 
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III. FINAL ORDER 

Violation—Failure to comply with Final 
Agency Order. 

Penalty—Automatic reinstatement of any 
penalty previously reduced or held in abey-
ance and restoration of the full amount as-
sessed in the Notice of Claim less any pay-
ments previously made. 

IV. OUT-OF-SERVICE ORDER 

a. Violation—Operation of a commercial 
vehicle by a driver during the period the 
driver was placed out of service. 

Penalty—Up to $2,304 per violation. 
(For purposes of this violation, the term 

‘‘driver’’ means an operator of a commercial 
motor vehicle, including an independent con-
tractor who, while in the course of operating 
a commercial motor vehicle, is employed or 
used by another person.) 

b. Violation—Requiring or permitting a 
driver to operate a commercial vehicle dur-
ing the period the driver was placed out of 
service. 

Penalty—Up to $23,048 per violation. 
(This violation applies to motor carriers 

including an independent contractor who is 
not a ‘‘driver,’’ as defined under paragraph 
IV(a) above.) 

c. Violation—Operation of a commercial 
motor vehicle or intermodal equipment by a 
driver after the vehicle or intermodal equip-
ment was placed out-of-service and before 
the required repairs are made. 

Penalty—$2,304 each time the vehicle or 
intermodal equipment is so operated. (This 
violation applies to drivers as defined in 
IV(a) above.) 

d. Violation—Requiring or permitting the 
operation of a commercial motor vehicle or 
intermodal equipment placed out-of-service 
before the required repairs are made. 

Penalty—Up to $23,048 each time the vehi-
cle or intermodal equipment is so operated 
after notice of the defect is received. 

(This violation applies to intermodal 
equipment providers and motor carriers, in-
cluding an independent owner operator who 
is not a ‘‘driver,’’ as defined in IV(a) above.) 

e. Violation—Failure to return written cer-
tification of correction as required by the 
out- of-service order. 

Penalty—Up to $1,152 per violation. 
f. Violation—Knowingly falsifies written 

certification of correction required by the 
out of service order. 

Penalty—Considered the same as the viola-
tions described in paragraphs IV(c) and IV(d) 
of this appendix, and subject to the same 
penalties. 

NOTE: Falsification of certification may 
also result in criminal prosecution under 18 
U.S.C.1001. 

g. Violation—Operating in violation of an 
order issued under § 386.72(b) to cease all or 

part of the employer’s commercial motor ve-
hicle operations or to cease part of an inter-
modal equipment provider’s operations, i.e., 
failure to cease operations as ordered. 

Penalty—Up to $33,252 per day the oper-
ation continues after the effective date and 
time of the order to cease. 

h. Violation—Operating in violation of an 
order issued under § 386.73. 

Penalty—Up to $29,221 per day the oper-
ation continues after the effective date and 
time of the out-of-service order. 

i. Violation—Conducting operations during 
a period of suspension under § 386.83 or § 386.84 
for failure to pay penalties. 

Penalty—Up to $18,758 for each day that 
operations are conducted during the suspen-
sion or revocation period. 

j. Violation—Conducting operations during 
a period of suspension or revocation under 
§ 385.911, § 385.913, § 385.1009, or § 385.1011 of this 
subchapter. 

Penalty—Up to $29,221 for each day that 
operations are conducted during the suspen-
sion or revocation period. 

[80 FR 18155, Apr. 3, 2015, as amended at 81 
FR 41463, June 27, 2016; 82 FR 17590, Apr. 12, 
2017; 83 FR 60750, Nov. 27, 2018; 84 FR 37076, 
July 31, 2019; 86 FR 1760, Jan. 11, 2021; 86 FR 
23256, May 3, 2021; 87 FR 15870, Mar. 21, 2022; 
88 FR 1129, Jan. 6, 2023; 88 FR 89564, Dec. 28, 
2023] 

APPENDIX B TO PART 386—PENALTY 
SCHEDULE: VIOLATIONS AND MONE-
TARY PENALTIES 

The Civil Penalties Inflation Adjustment 
Act Improvements Act of 2015 [Pub. L. 114–74, 
sec. 701, 129 Stat. 599] amended the Federal 
Civil Penalties Inflation Adjustment Act of 
1990 to require agencies to adjust civil pen-
alties. Pursuant to that authority, the ad-
justed civil penalties identified in this ap-
pendix supersede the corresponding civil pen-
alty amounts identified in title 49, United 
States Code. 

What are the types of violations and max-
imum monetary penalties? 

(a) Violations of the Federal Motor Carrier 
Safety Regulations (FMCSRs): 

(1) Recordkeeping. A person or entity that 
fails to prepare or maintain a record re-
quired by part 40 of this title and parts 382, 
subpart A, B, C, D, E, or F, 385, and 390 
through 399 of this subchapter, or prepares or 
maintains a required record that is incom-
plete, inaccurate, or false, is subject to a 
maximum civil penalty of $1,544 for each day 
the violation continues, up to $15,445. 

(2) Knowing falsification of records. A person 
or entity that knowingly falsifies, destroys, 
mutilates, or changes a report or record re-
quired by parts 382, subpart A, B, C, D, E, or 
F, 385, and 390 through 399 of this subchapter, 
knowingly makes or causes to be made a 
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false or incomplete record about an oper-
ation or business fact or transaction, or 
knowingly makes, prepares, or preserves a 
record in violation of a regulation order of 
the Secretary is subject to a maximum civil 
penalty of $15,445 if such action misrepre-
sents a fact that constitutes a violation 
other than a reporting or recordkeeping vio-
lation. 

(3) Non-recordkeeping violations. A person or 
entity that violates part 382, subpart A, B, C, 
D, E, or F, part 385, or parts 390 through 399 
of this subchapter, except a recordkeeping 
requirement, is subject to a civil penalty not 
to exceed $18,758 for each violation. 

(4) Non-recordkeeping violations by drivers. A 
driver who violates parts 382, subpart A, B, 
C, D, E, or F, 385, and 390 through 399 of this 
subchapter, except a recordkeeping viola-
tion, is subject to a civil penalty not to ex-
ceed $4,690. 

(5) Violation of 49 CFR 392.5. A driver placed 
out of service for 24 hours for violating the 
alcohol prohibitions of 49 CFR 392.5(a) or (b) 
who drives during that period is subject to a 
civil penalty not to exceed $3,861 for a first 
conviction and not less than $7,723 for a sec-
ond or subsequent conviction. 

(6) Egregious violations of driving-time limits 
in 49 CFR part 395. A driver who exceeds, and 
a motor carrier that requires or permits a 
driver to exceed, by more than 3 hours the 
driving-time limit in 49 CFR 395.3(a) or 
395.5(a), as applicable, shall be deemed to 
have committed an egregious driving-time 
limit violation. In instances of an egregious 
driving-time violation, the Agency will con-
sider the ‘‘gravity of the violation,’’ for pur-
poses of 49 U.S.C. 521(b)(2)(D), sufficient to 
warrant imposition of penalties up to the 
maximum permitted by law. 

(7) Harassment. In instances of a violation 
of § 390.36(b)(1) of this subchapter the Agency 
may consider the ‘‘gravity of the violation,’’ 
for purposes of 49 U.S.C. 521(b)(2)(D), suffi-
cient to warrant imposition of penalties up 
to the maximum permitted by law. 

(b) Commercial driver’s license (CDL) viola-
tions. Any employer, employee, medical re-
view officer, or service agent who violates 
any provision of 49 CFR part 382, subpart G, 
or any person who violates 49 CFR part 383, 
subpart B, C, E, F, G, or H, is subject to a 
civil penalty not to exceed $6,974; except: 

(1) A CDL-holder who is convicted of vio-
lating an out-of-service order shall be sub-
ject to a civil penalty of not less than $3,861 
for a first conviction and not less than $7,723 
for a second or subsequent conviction; 

(2) An employer of a CDL-holder who 
knowingly allows, requires, permits, or au-
thorizes an employee to operate a CMV dur-
ing any period in which the CDL-holder is 
subject to an out-of-service order, is subject 
to a civil penalty of not less than $6,974 or 
more than $38,612; and 

(3) An employer of a CDL-holder who 
knowingly allows, requires, permits, or au-
thorizes that CDL-holder to operate a CMV 
in violation of a Federal, State, or local law 
or regulation pertaining to railroad-highway 
grade crossings is subject to a civil penalty 
of not more than $20,017. 

(c) [Reserved] 
(d) Financial responsibility violations. A 

motor carrier that fails to maintain the lev-
els of financial responsibility prescribed by 
part 387 of this subchapter or any person (ex-
cept an employee who acts without knowl-
edge) who knowingly violates the rules of 
part 387, subparts A and B, is subject to a 
maximum penalty of $20,579. Each day of a 
continuing violation constitutes a separate 
offense. 

(e) Violations of the Hazardous Materials 
Regulations (HMRs) and safety permitting regu-
lations found in subpart E of part 385 of this 
subchapter. This paragraph (e) applies to vio-
lations by motor carriers, drivers, shippers 
and other persons who transport hazardous 
materials on the highway in commercial 
motor vehicles or cause hazardous materials 
to be so transported. 

(1) All knowing violations of 49 U.S.C. 
chapter 51 or orders or regulations issued 
under the authority of that chapter applica-
ble to the transportation or shipment of haz-
ardous materials by commercial motor vehi-
cle on the highways are subject to a civil 
penalty of not more than $99,756 for each vio-
lation. Each day of a continuing violation 
constitutes a separate offense. 

(2) All knowing violations of 49 U.S.C. 
chapter 51 or orders or regulations issued 
under the authority of that chapter applica-
ble to training related to the transportation 
or shipment of hazardous materials by com-
mercial motor vehicle on the highways are 
subject to a civil penalty of not less than 
$601 and not more than $99,756 for each viola-
tion. 

(3) All knowing violations of 49 U.S.C. 
chapter 51 or orders, regulations, or exemp-
tions under the authority of that chapter ap-
plicable to the manufacture, fabrication, 
marking, maintenance, reconditioning, re-
pair, or testing of a packaging or container 
that is represented, marked, certified, or 
sold as being qualified for use in the trans-
portation or shipment of hazardous mate-
rials by commercial motor vehicle on the 
highways are subject to a civil penalty of not 
more than $99,756 for each violation. 

(4) Whenever regulations issued under the 
authority of 49 U.S.C. chapter 51 require 
compliance with the FMCSRs while trans-
porting hazardous materials, any violations 
of the FMCSRs will be considered a violation 
of the HMRs and subject to a civil penalty of 
not more than $99,756. 

(5) If any violation subject to the civil pen-
alties set out in paragraphs (e)(1) through (4) 



388 

49 CFR Ch. III (10–1–24 Edition) Pt. 386, App. B 

of this appendix results in death, serious ill-
ness, or severe injury to any person or in 
substantial destruction of property, the civil 
penalty may be increased to not more than 
$232,762 for each offense. 

(f) Operating after being declared unfit by as-
signment of a final ‘‘unsatisfactory’’ safety rat-
ing. (1) A motor carrier operating a commer-
cial motor vehicle in interstate commerce 
(except owners or operators of commercial 
motor vehicles designed or used to transport 
hazardous materials for which placarding of 
a motor vehicle is required under regulations 
prescribed under 49 U.S.C. chapter 51) is sub-
ject, after being placed out of service be-
cause of receiving a final ‘‘unsatisfactory’’ 
safety rating, to a civil penalty of not more 
than $33,252 (49 CFR 385.13). Each day the 
transportation continues in violation of a 
final ‘‘unsatisfactory’’ safety rating con-
stitutes a separate offense. 

(2) A motor carrier operating a commercial 
motor vehicle designed or used to transport 
hazardous materials for which placarding of 
a motor vehicle is required under regulations 
prescribed under 49 U.S.C. chapter 51 is sub-
ject, after being placed out of service be-
cause of receiving a final ‘‘unsatisfactory’’ 
safety rating, to a civil penalty of not more 
than $99,756 for each offense. If the violation 
results in death, serious illness, or severe in-
jury to any person or in substantial destruc-
tion of property, the civil penalty may be in-
creased to not more than $232,762 for each of-
fense. Each day the transportation continues 
in violation of a final ‘‘unsatisfactory’’ safe-
ty rating constitutes a separate offense. 

(g) Violations of the commercial regulations 
(CRs). Penalties for violations of the CRs are 
specified in 49 U.S.C. chapter 149. These pen-
alties relate to transportation subject to the 
Secretary’s jurisdiction under 49 U.S.C. 
chapter 135. Unless otherwise noted, a sepa-
rate violation occurs for each day the viola-
tion continues. 

(1) A person who operates as a motor car-
rier for the transportation of property in vio-
lation of the registration requirements of 49 
U.S.C. 13901 is liable for a minimum penalty 
of $13,300 per violation. 

(2) A person who knowingly operates as a 
broker in violation of registration require-
ments of 49 U.S.C 13904 or financial security 
requirements of 49 U.S.C 13906 is liable for a 
penalty not to exceed $13,300 for each viola-
tion. 

(3) A person who operates as a motor car-
rier of passengers in violation of the reg-
istration requirements of 49 U.S.C. 13901 is 
liable for a minimum penalty of $33,252 per 
violation. 

(4) A person who operates as a foreign 
motor carrier or foreign motor private car-
rier of property in violation of the provisions 
of 49 U.S.C. 13902(c) is liable for a minimum 
penalty of $13,300 per violation. 

(5) A person who operates as a foreign 
motor carrier or foreign motor private car-
rier without authority, outside the bound-
aries of a commercial zone along the United 
States- Mexico border, is liable for a max-
imum penalty of $18,291 for an intentional 
violation and a maximum penalty of $45,730 
for a pattern of intentional violations. 

(6) A person who operates as a motor car-
rier or broker for the transportation of haz-
ardous wastes in violation of the registration 
provisions of 49 U.S.C. 13901 is liable for a 
minimum penalty of $26,602 and a maximum 
penalty of $53,203 per violation. 

(7) A motor carrier or freight forwarder of 
household goods, or their receiver or trustee, 
that does not comply with any regulation re-
lating to the protection of individual ship-
pers, is liable for a minimum penalty of 
$2,000 per violation. 

(8) A person as described under paragraph 
(i) or (ii) is liable for a minimum penalty of 
$4,005 for the first violation and $10,009 for 
each subsequent violation— 

(i) Who falsifies, or authorizes an agent or 
other person to falsify, documents used in 
the transportation of household goods by 
motor carrier or freight forwarder to evi-
dence the weight of a shipment; or 

(ii) Who charges for services which are not 
performed or are not reasonably necessary in 
the safe and adequate movement of the ship-
ment. 

(9) A person who knowingly accepts or re-
ceives from a carrier a rebate or offset 
against the rate specified in a tariff required 
under 49 U.S.C. 13702 for the transportation 
of property delivered to the carrier commits 
a violation for which the penalty is equal to 
three times the amount accepted as a rebate 
or offset and three times the value of other 
consideration accepted or received as a re-
bate or offset for the six-year period before 
the action is begun. 

(10) A person who offers, gives, solicits, or 
receives transportation of property by a car-
rier at a different rate than the rate in effect 
under 49 U.S.C. 13702 is liable for a maximum 
penalty of $200,174 per violation. When acting 
in the scope of his/her employment, the acts 
or omissions of a person acting for or em-
ployed by a carrier or shipper are considered 
the acts or omissions of that carrier or ship-
per, as well as of that person. 

(11) Any person who offers, gives, solicits, 
or receives a rebate or concession related to 
motor carrier transportation subject to ju-
risdiction under subchapter I of 49 U.S.C. 
chapter 135, or who assists or permits an-
other person to get that transportation at 
less than the rate in effect under 49 U.S.C. 
13702, commits a violation for which the pen-
alty is $400 for the first violation and $500 for 
each subsequent violation. 

(12) A freight forwarder, its officer, agent, 
or employee, that assists or willingly per-
mits a person to get service under 49 U.S.C. 
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13531 at less than the rate in effect under 49 
U.S.C. 13702 commits a violation for which 
the penalty is up to $1,002 for the first viola-
tion and up to $4,005 for each subsequent vio-
lation. 

(13) A person who gets or attempts to get 
service from a freight forwarder under 49 
U.S.C. 13531 at less than the rate in effect 
under 49 U.S.C. 13702 commits a violation for 
which the penalty is up to $1,002 for the first 
violation and up to $4,005 for each subse-
quent violation. 

(14) A person who knowingly authorizes, 
consents to, or permits a violation of 49 
U.S.C. 14103 relating to loading and unload-
ing motor vehicles or who knowingly vio-
lates subsection (a) of 49 U.S.C. 14103 is liable 
for a penalty of not more than $20,017 per 
violation. 

(15) [Reserved] 
(16) A person required to make a report to 

the Secretary, answer a question, or make, 
prepare, or preserve a record under part B of 
subtitle IV, title 49, U.S.C., or an officer, 
agent, or employee of that person, is liable 
for a minimum penalty of $1,330 and for a 
maximum penalty of $10,009 per violation if 
it does not make the report, does not com-
pletely and truthfully answer the question 
within 30 days from the date the Secretary 
requires the answer, does not make or pre-
serve the record in the form and manner pre-
scribed, falsifies, destroys, or changes the re-
port or record, files a false report or record, 
makes a false or incomplete entry in the 
record about a business-related fact, or pre-
pares or preserves a record in violation of a 
regulation or order of the Secretary. 

(17) A motor carrier, water carrier, freight 
forwarder, or broker, or their officer, re-
ceiver, trustee, lessee, employee, or other 
person authorized to receive information 
from them, who discloses information identi-
fied in 49 U.S.C. 14908 without the permission 
of the shipper or consignee is liable for a 
maximum penalty of $4,005. 

(18) A person who violates a provision of 
part B, subtitle IV, title 49, U.S.C., or a regu-
lation or order under part B, or who violates 
a condition of registration related to trans-
portation that is subject to jurisdiction 
under subchapter I or III of chapter 135, or 
who violates a condition of registration of a 
foreign motor carrier or foreign motor pri-
vate carrier under section 13902, is liable for 
a penalty of $1,002 for each violation if an-
other penalty is not provided in 49 U.S.C. 
chapter 149. 

(19) A violation of Part B, Subtitle IV, 
Title 49, U.S.C., committed by a director, of-
ficer, receiver, trustee, lessee, agent, or em-
ployee of a carrier that is a corporation is 
also a violation by the corporation to which 
the penalties of Chapter 149 apply. Acts and 
omissions of individuals acting in the scope 
of their employment with a carrier are con-

sidered to be the actions and omissions of 
the carrier as well as the individual. 

(20) In a proceeding begun under 49 U.S.C. 
14902 or 14903, the rate that a carrier pub-
lishes, files, or participates in under section 
13702 is conclusive proof against the carrier, 
its officers, and agents that it is the legal 
rate for the transportation or service. De-
parting, or offering to depart, from that pub-
lished or filed rate is a violation of 49 U.S.C. 
14902 and 14903. 

(21) A person— 
(i) Who knowingly and willfully fails, in 

violation of a contract, to deliver to, or un-
load at, the destination of a shipment of 
household goods in interstate commerce for 
which charges have been estimated by the 
motor carrier transporting such goods, and 
for which the shipper has tendered a pay-
ment in accordance with part 375, subpart G, 
of this subchapter, is liable for a civil pen-
alty of not less than $20,017 for each viola-
tion. Each day of a continuing violation con-
stitutes a separate offense. 

(ii) Who is a carrier or broker and is found 
to be subject to the civil penalties in para-
graph (i) of this appendix may also have his 
or her carrier and/or broker registration sus-
pended for not less than 12 months and not 
more than 36 months under 49 U.S.C. chapter 
139. Such suspension of a carrier or broker 
shall extend to and include any carrier or 
broker having the same ownership or oper-
ational control as the suspended carrier or 
broker. 

(22) A broker for transportation of house-
hold goods who makes an estimate of the 
cost of transporting any such goods before 
entering into an agreement with a motor 
carrier to provide transportation of house-
hold goods subject to FMCSA jurisdiction is 
liable to the United States for a civil penalty 
of not less than $15,445 for each violation. 

(23) A person who provides transportation 
of household goods subject to jurisdiction 
under 49 U.S.C. chapter 135, subchapter I, or 
provides broker services for such transpor-
tation, without being registered under 49 
U.S.C. chapter 139 to provide such transpor-
tation or services as a motor carrier or 
broker, as the case may be, is liable to the 
United States for a civil penalty of not less 
than $38,612 for each violation. 

(24) Beginning on January 16, 2025, a surety 
company or financial institution for a broker 
or freight forwarder pursuant to §§ 387.307 or 
387.403T that violates subsection (b) or (c) of 
Title 49 of the United States Code, Section 
13906 or § 387.307:— 

(i) Is liable to the United States for a pen-
alty of $12,882 for each violation; and 

(ii) Will be ineligible to provide broker fi-
nancial security for three years. 

(h) Copying of records and access to equip-
ment, lands, and buildings. A person subject to 
49 U.S.C. chapter 51 or a motor carrier, 
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broker, freight forwarder, or owner or oper-
ator of a commercial motor vehicle subject 
to part B of subtitle VI of title 49 U.S.C. who 
fails to allow promptly, upon demand in per-
son or in writing, the Federal Motor Carrier 
Safety Administration, an employee des-
ignated by the Federal Motor Carrier Safety 
Administration, or an employee of a MCSAP 
grant recipient to inspect and copy any 
record or inspect and examine equipment, 
lands, buildings, and other property, in ac-
cordance with 49 U.S.C. 504(c), 5121(c), and 
14122(b), is subject to a civil penalty of not 
more than $1,544 for each offense. Each day 
of a continuing violation constitutes a sepa-
rate offense, except that the total of all civil 
penalties against any violator for all of-
fenses related to a single violation shall not 
exceed $15,445. 

(i) Evasion. A person, or an officer, em-
ployee, or agent of that person: 

(1) Who by any means tries to evade regu-
lation of motor carriers under title 49, 
United States Code, chapter 5, chapter 51, 
subchapter III of chapter 311 (except sections 
31138 and 31139) or section 31302, 31303, 31304, 
31305(b), 31310(g)(1)(A), or 31502, or a regula-
tion in subtitle B, chapter I, subchapter C of 
this title, or this subchapter, issued under 
any of those provisions, shall be fined at 
least $2,661 but not more than $6,650 for the 
first violation and at least $3,323 but not 
more than $9,965 for a subsequent violation. 

(2) Who tries to evade regulation under 
part B of subtitle IV, title 49, U.S.C., for car-
riers or brokers is liable for a penalty of at 
least $2,661 for the first violation or at least 
$6,650 for a subsequent violation. 

[80 FR 18156, Apr. 3, 2015, as amended at 80 
FR 78383, Dec. 16, 2015; 81 FR 41463, June 27, 
2016; 82 FR 17591, Apr. 12, 2017; 83 FR 60751, 
Nov. 27, 2018; 84 FR 37076, July 31, 2019; 86 FR 
1761, Jan. 11, 2021; 86 FR 23257, May 3, 2021; 87 
FR 15871, Mar. 21, 2022; 88 FR 1130, Jan. 6, 
2023; 88 FR 89565, Dec. 28, 2023; 88 FR 78672, 
Nov. 16, 2023] 
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