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§ 386.40 Supplementation of responses. 
A party who has responded to a re-

quest for discovery with a response 
that was complete when made is under 
no duty to supplement his/her response 
to include information thereafter ac-
quired, except as follows: 

(a) A party is under a duty to supple-
ment timely his/her response with re-
spect to any question directly ad-
dressed to: 

(1) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex-
pected to be called as an expert witness 
at the hearing, the subject matter on 
which he or she is expected to testify 
and the substance of his or her testi-
mony. 

(b) A party is under a duty to amend 
timely a prior response if he or she 
later obtains information upon the 
basis of which: 

(1) he or she knows the response was 
incorrect when made; or 

(2) he or she knows that the response 
though correct when made is no longer 
true and the circumstances are such 
that a failure to amend the response is 
in substance a knowing concealment. 

(c) A duty to supplement responses 
may be imposed by order of the Agency 
Decisionmaker or the administrative 
law judge or agreement of the parties. 

§ 386.41 Stipulations regarding dis-
covery. 

Unless otherwise ordered, a written 
stipulation entered into by all the par-
ties and filed with the Agency Deci-
sionmaker or the administrative law 
judge, if one has been appointed, may: 

(a) Provide that depositions be taken 
before any person, at any time or 
place, upon sufficient notice, and in 
any manner, and when so taken may be 
used like other depositions, and 

(b) Modify the procedures provided by 
these rules for other methods of dis-
covery. 

§ 386.42 Written interrogatories to par-
ties. 

(a) Without leave, any party may 
serve upon any other party written in-
terrogatories to be answered by the 
party to whom the interrogatories are 
directed; or, if that party is a public or 

private corporation or partnership or 
association or governmental agency, 
by any officer or agent, who will fur-
nish the information available to that 
party. 

(b) The maximum number of inter-
rogatories served will not exceed 30, in-
cluding all subparts, unless the Agency 
Decisionmaker or Administrative Law 
Judge permits a larger number on mo-
tion and for good cause shown. Other 
interrogatories may be added without 
leave, so long as the total number of 
approved and additional interrog-
atories does not exceed 30. 

(c) Each interrogatory shall be an-
swered separately and fully in writing 
under oath unless it is objected to, in 
which event the grounds for objection 
shall be stated and signed by the party, 
or counsel for the party, if represented, 
making the response. The party to 
whom the interrogatories are directed 
shall serve the answers and any objec-
tions within 30 days after the service of 
the interrogatories, or within such 
shortened or longer period as the Agen-
cy Decisionmaker or the Administra-
tive Law Judge may allow. 

(d) Motions to compel may be made 
in accordance with § 386.45. 

(e) A notice of discovery must be 
served on the Agency Decisionmaker 
or, in cases that have been referred to 
the Office of Hearings, on the Adminis-
trative Law Judge. A copy of the inter-
rogatories, answers, and all related 
pleadings must be served on all parties 
to the proceeding. 

(f) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but the Agency Decisionmaker 
or Administrative Law Judge may 
order that such an interrogatory need 
not be answered until after designated 
discovery has been completed or until a 
prehearing conference or other later 
time. 
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§ 386.43 Production of documents and 
other evidence; entry upon land for 
inspection and other purposes; and 
physical and mental examination. 

(a) Any party may serve on any other 
party a request to: 



371 

Federal Motor Carrier Safety Administration, DOT § 386.44 

(1) Produce and permit the party 
making the request, or a person acting 
on his or her behalf, to inspect and 
copy any designated documents, or to 
inspect and copy, test, or sample any 
tangible things which are in the posses-
sion, custody, or control of the party 
upon whom the request is served; or 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, 
photographing, testing, or for other 
purposes as stated in paragraph (a)(1) 
of this section. 

(3) Submit to a physical or mental 
examination by a physician. 

(b) The request may be served on any 
party without leave of the Agency De-
cisionmaker or administrative law 
judge. 

(c) The request shall: 
(1) Set forth the items to be in-

spected either by individual item or 
category; 

(2) Describe each item or category 
with reasonable particularity; 

(3) Specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts; 

(4) Specify the time, place, manner, 
conditions, and scope of the physical or 
mental examination and the person or 
persons by whom it is to be made. A re-
port of examining physician shall be 
made in accordance with Rule 35(b) of 
the Federal Rules of Civil Procedure, 
title 28, U.S. Code, as amended. 

(d) The party upon whom the request 
is served shall serve on the party sub-
mitting the request a written response 
within 30 days after service of the re-
quest. 

(e) The response shall state, with re-
spect to each item or category: 

(1) That inspection and related ac-
tivities will be permitted as requested; 
or 

(2) That objection is made in whole 
or in part, in which case the reasons 
for objection shall be stated. 

(f) A copy of each request for produc-
tion and each written response shall be 
served on all parties and filed with the 
Agency Decisionmaker or the adminis-
trative law judge, if one has been ap-
pointed. 

§ 386.44 Request for admissions. 

(a) Request for admission. (1) Any 
party may serve upon any other party 
a request for admission of any relevant 
matter or the authenticity of any rel-
evant document. Copies of any docu-
ment about which an admission is re-
quested must accompany the request. 

(2) Each matter for which an admis-
sion is requested shall be separately set 
forth and numbered. The matter is ad-
mitted unless within 15 days after serv-
ice of the request, the party to whom 
the request is directed serves upon the 
party requesting the admission a writ-
ten answer signed by the party or his/ 
her attorney. 

(3) Each answer must specify whether 
the party admits or denies the matter. 
If the matter cannot be admitted or de-
nied, the party shall set out in detail 
the reasons. 

(4) A party may not issue a denial or 
fail to answer on the ground that he/ 
she lacks knowledge unless he/she has 
made reasonable inquiry to ascertain 
information sufficient to allow him/her 
to admit or deny. 

(5) A party may file an objection to a 
request for admission within 10 days 
after service. Such motion shall be 
filed with the administrative law judge 
if one has been appointed, otherwise it 
shall be filed with the Agency Deci-
sionmaker. An objection must explain 
in detail the reasons the party should 
not answer. A reply to the objection 
may be served by the party requesting 
the admission within 10 days after 
service of the objection. It is not suffi-
cient ground for objection to claim 
that the matter about which an admis-
sion is requested presents an issue of 
fact for hearing. 

(b) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Agency Decisionmaker or ad-
ministrative law judge permits with-
drawal or amendment. Any admission 
under this rule is for the purpose of the 
pending action only and may not be 
used in any other proceeding. 

(c) If a party refuses to admit a mat-
ter or the authenticity of a document 
which is later proved, the party re-
questing the admission may move for 
an award of expenses incurred in mak-
ing the proof. Such a motion shall be 
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