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where a query of the Clearinghouse
demonstrates:

(1) That the driver has successfully
completed the SAP evaluation, refer-
ral, and education/treatment process
set forth in part 40, subpart O, of this
title; achieves a negative return-to-
duty test result; and completes the fol-
low-up testing plan prescribed by the
SAP.

(2) That, if the driver has not com-
pleted all follow-up tests as prescribed
by the SAP in accordance with §40.307
of this title and specified in the SAP
report required by §40.311 of this title,
the driver has completed the SAP eval-
uation, referral, and education/treat-
ment process set forth in part 40, sub-
part O, of this title and achieves a neg-
ative return-to-duty test result, and
the employer assumes the responsi-
bility for managing the follow-up test-
ing process associated with the testing
violation.

(e) Recordkeeping required. Employers
must retain for 3 years a record of each
query and all information received in
response to each query made under this
section. As of January 6, 2023, an em-
ployer who maintains a valid registra-
tion fulfills this requirement.

[81 FR 87725, Dec. 5, 2016, as amended at 86
FR 35639, July 7, 2021]

§382.703 Driver consent to permit ac-
cess to information in the Clearing-
house.

(a) No employer may query the Clear-
inghouse to determine whether a
record exists for any particular driver
without first obtaining that driver’s
written or electronic consent. The em-
ployer conducting the search must re-
tain the consent for 3 years from the
date of the last query.

(b) Before the employer may access
information contained in the driver’s
Clearinghouse record, the driver must
submit electronic consent through the
Clearinghouse granting the employer
access to the following specific records:

(1) A verified positive, adulterated, or
substituted controlled substances test
result;

(2) An alcohol confirmation test with
a concentration of 0.04 or higher;

(3) A refusal to submit to a test in
violation of §382.211;

§382.705

(4) An employer’s report of actual
knowledge, as defined at §382.107, of:

(i) On duty alcohol use pursuant to
§382.205;

(ii) Pre-duty alcohol use pursuant to
§382.207;

(iii) Alcohol use following an acci-
dent pursuant to §382.209; and

(iv) Controlled substance use pursu-
ant to §382.213;

(5) A SAP report of the successful
completion of the return-to-duty proc-
ess;

(6) A negative return-to-duty test;
and

(7) An employer’s report of comple-
tion of follow-up testing.

(c) No employer may permit a driver
to perform a safety-sensitive function
if the driver refuses to grant the con-
sent required by paragraph (a) or (b) of
this section.

(d) A driver granting consent under
this section must provide consent elec-
tronically to the Agency through the
Clearinghouse prior to release of infor-
mation to an employer in accordance
with §382.701(a)(2) or (b)(3).

(e) A driver granting consent under
this section grants consent for the
Agency to release information to an
employer in accordance with
§382.701(c).

[81 FR 87725, Dec. 5, 2016, as amended at 86
FR 57069, Oct. 14, 2021]

§382.705 Reporting to the Clearing-
house.

(a) MROs. (1) Within 2 business days
of making a determination or
verification, MROs must report the fol-
lowing information about a driver to
the Clearinghouse:

(i) Verified positive, adulterated, or
substituted controlled substances test
results;

(i1) Refusal-to-test determination by
the MRO in accordance with 49 CFR
40.191(a)(b), (7), and (11), (b), and (d)(2).

(2) MROs must provide the following
information for each controlled sub-
stances test result specified in para-
graph (a)(1) of this section:

(i) Reason for the test;

(ii) Federal Drug Testing Custody
and Control Form specimen ID number;

(iii) Driver’s name, date of birth, and
CDL number and State of issuance;
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