AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§26.7

case basis. An individual must dem-
onstrate that he or she has held him-
self or herself out, as a member of a
designated group if you require it.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:

(i) “‘Black Americans,” which in-
cludes persons having origins in any of
the Black racial groups of Africa;

(ii) ““Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or
Portuguese culture or origin, regard-
less of race;

(iii) ‘“‘Native Americans,” which in-
cludes persons who are enrolled mem-
bers of a federally or State recognized
Indian tribe, Alaska Natives, or Native
Hawaiians;

(iv) ‘“Asian-Pacific Americans,”
which includes persons whose origins
are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Ma-
laysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Re-
public of Palau), Republic of the North-
ern Marianas Islands, Samoa, Macao,
Fiji, Tonga, Kirbati, Tuvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;

(v) “Subcontinent Asian Americans,”
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka;

(vi) Women;

(vii) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designa-
tion becomes effective.

(3) Being born in a particular country
does not, standing alone, mean that a
person is necessarily a member of one
of the groups listed in this definition.

Spouse means a married person, in-
cluding a person in a domestic partner-
ship or a civil union recognized under
State law.

Transit vehicle manufacturer means
any manufacturer whose primary busi-
ness purpose is to manufacture vehicles
specifically built for public mass trans-
portation. Such vehicles include, but
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are not limited to: Buses, rail cars,
trolleys, ferries, and vehicles manufac-
tured specifically for paratransit pur-
poses. Producers of vehicles that re-
ceive post-production alterations or
retrofitting to be used for public trans-
portation purposes (e.g., so-called cut-
away vehicles, vans customized for
service to people with disabilities) are
also considered transit vehicle manu-
facturers. Businesses that manufac-
ture, mass-produce, or distribute vehi-
cles solely for personal use and for sale
“‘off the lot”’ are not considered transit
vehicle manufacturers.

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.

You refers to a recipient, unless a
statement in the text of this part or
the context requires otherwise (i.e.,
‘You must do XYZ’ means that recipi-
ents must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 68 FR 35553, June 16, 2003;
76 FR 5096, Jan. 28, 2011; 79 FR 59592, Oct. 2,
2014]

§26.7 What discriminatory actions are
forbidden?

(a) You must never exclude any per-
son from participation in, deny any
person the benefits of, or otherwise dis-
criminate against anyone in connec-
tion with the award and performance of
any contract covered by this part on
the basis of race, color, sex, or national
origin.

(b) In administering your DBE pro-
gram, you must not, directly or
through contractual or other arrange-
ments, use criteria or methods of ad-
ministration that have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program with respect to individuals of
a particular race, color, sex, or na-
tional origin.

§26.9 How does the Department issue
guidance and interpretations under
this part?

(a) Only guidance and interpretations
(including interpretations set forth in
certification appeal decisions) con-
sistent with this part 26 and issued
after March 4, 1999 express the official
positions and views of the Department
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of Transportation or any of its oper-
ating administrations.

(b) The Secretary of Transportation,
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may
issue written interpretations of or
written guidance concerning this part.
Written interpretations and guidance
are valid, and express the official posi-
tions and views of the Department of
Transportation or any of its operating
administrations, only if they are issued
over the signature of the Secretary of
Transportation or if they contain the
following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]

§26.11 What records
keep and report?

(a) You must transmit the Uniform
Report of DBE Awards or Commit-
ments and Payments, found in Appen-
dix B to this part, at the intervals stat-
ed on the form.

(b) You must continue to provide
data about your DBE program to the
Department as directed by DOT oper-
ating administrations.

(c) You must create and maintain a
bidders list.

(1) The purpose of this list is to pro-
vide you as accurate data as possible
about the universe of DBE and non-
DBE contractors and subcontractors
who seek to work on your Federally-as-
sisted contracts for use in helping you
set your overall goals.

(2) You must obtain the following in-
formation about DBE and non-DBE
contractors and subcontractors who
seek to work on your Federally-as-
sisted contracts:

(i) Firm name;

(ii) Firm address;

(iii) Firm’s status as a DBE or non-
DBE;

(iv) Age of the firm; and

(v) The annual gross receipts of the
firm. You may obtain this information
by asking each firm to indicate into
what gross receipts bracket they fit
(e.g., less than $500,000; $500,000-$1 mil-
lion; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure
from the firm.

do recipients

§26.13

(3) You may acquire the information
for your bidders list in a variety of
ways. For example, you can collect the
data from all bidders, before or after
the bid due date. You can conduct a
survey that will result in statistically
sound estimate of the universe of DBE
and non-DBE contractors and sub-
contractors who seek to work on your
Federally-assisted contracts. You may
combine different data collection ap-
proaches (e.g., collect name and address
information from all bidders, while
conducting a survey with respect to
age and gross receipts information).

(d) You must maintain records docu-
menting a firm’s compliance with the
requirements of this part. At a min-
imum, you must keep a complete appli-
cation package for each certified firm
and all affidavits of no-change, change
notices, and on-site reviews. These
records must be retained in accordance
with applicable record retention re-
quirements for the recipient’s financial
assistance agreement. Other certifi-
cation or compliance related records
must be retained for a minimum of
three (3) years unless otherwise pro-
vided by applicable record retention re-
quirements for the recipient’s financial
assistance agreement, whichever is
longer.

(e) The State department of transpor-
tation in each UCP established pursu-
ant to §26.81 of this part must report to
the Department of Transportation’s Of-
fice of Civil Rights, by January 1, 2015,
and each year thereafter, the percent-
age and location in the State of cer-
tified DBE firms in the UCP Directory
controlled by the following:

(1) Women;

(2) Socially and economically dis-
advantaged individuals (other than
women); and

(3) Individuals who are women and
are otherwise socially and economi-
cally disadvantaged individuals.

[64 FR 5126, Feb. 2, 1999, as amended at 656 FR
68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011;
79 FR 59593, Oct. 2, 2014]

§26.13 What assurances must recipi-
ents and contractors make?

(a) Each financial assistance agree-
ment you sign with a DOT operating
administration (or a primary recipient)
must include the following assurance:
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