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(v) State B must issue a written deci-
sion within 30 days of the receipt of the 
written response from the firm or the 
meeting with the decision maker, 
whichever is later. 

(vi) The firm’s application for certifi-
cation is stayed pending the outcome 
of this process. 

(vii) A decision under this paragraph 
(d)(4) may be appealed to the Depart-
mental Office of Civil Rights under 
s§ 26.89 of this part. 

(e) As State B, if you have not re-
ceived from State A a copy of the site 
visit review report by a date 14 days 
after you have made a timely request 
for it, you may hold action required by 
paragraphs (d)(2) through (4) of this 
section in abeyance pending receipt of 
the site visit review report. In this 
event, you must, no later than 30 days 
from the date on which you received 
from an applicant firm all the informa-
tion required by paragraph (c) of this 
section, notify the firm in writing of 
the delay in the process and the reason 
for it. 

(f)(1) As a UCP, when you deny a 
firm’s application, reject the applica-
tion of a firm certified in State A or 
any other State in which the firm is 
certified, through the procedures of 
paragraph (d)(4) of this section, or de-
certify a firm, in whole or in part, you 
must make an entry in the Department 
of Transportation Office of Civil 
Rights’ (DOCR’s) Ineligibility Deter-
mination Online Database. You must 
enter the following information: 

(i) The name of the firm; 
(ii) The name(s) of the firm’s 

owner(s); 
(iii) The type and date of the action; 
(iv) The reason for the action. 
(2) As a UCP, you must check the 

DOCR Web site at least once every 
month to determine whether any firm 
that is applying to you for certification 
or that you have already certified is on 
the list. 

(3) For any such firm that is on the 
list, you must promptly request a copy 
of the listed decision from the UCP 
that made it. As the UCP receiving 
such a request, you must provide a 
copy of the decision to the requesting 
UCP within 7 days of receiving the re-
quest. As the UCP receiving the deci-
sion, you must then consider the infor-

mation in the decision in determining 
what, if any, action to take with re-
spect to the certified DBE firm or ap-
plicant. 

(g) You must implement the require-
ments of this section beginning Janu-
ary 1, 2012. 

[76 FR 5100, Jan. 28, 2011] 

§ 26.86 What rules govern recipients’ 
denials of initial requests for cer-
tification? 

(a) When you deny a request by a 
firm, which is not currently certified 
with you, to be certified as a DBE, you 
must provide the firm a written expla-
nation of the reasons for the denial, 
specifically referencing the evidence in 
the record that supports each reason 
for the denial. All documents and other 
information on which the denial is 
based must be made available to the 
applicant, on request. 

(b) [Reserved] 
(c) When a firm is denied certifi-

cation, you must establish a time pe-
riod of no more than twelve months 
that must elapse before the firm may 
reapply to the recipient for certifi-
cation. You may provide, in your DBE 
program, subject to approval by the 
concerned operating administration, a 
shorter waiting period for reapplica-
tion. The time period for reapplication 
begins to run on the date the expla-
nation required by paragraph (a) of this 
section is received by the firm. An ap-
plicant’s appeal of your decision to the 
Department pursuant to § 26.89 does not 
extend this period. 

(d) When you make an administra-
tively final denial of certification con-
cerning a firm, the firm may appeal the 
denial to the Department under § 26.89. 

[64 FR 5126, Feb. 2, 1999. Redesignated and 
amended at 68 FR 35555, June 16, 2003; 79 FR 
59598, Oct. 2, 2014] 

§ 26.87 What procedures does a recipi-
ent use to remove a DBE’s eligi-
bility? 

(a) Ineligibility complaints. (1) Any per-
son may file with you a written com-
plaint alleging that a currently-cer-
tified firm is ineligible and specifying 
the alleged reasons why the firm is in-
eligible. You are not required to accept 
a general allegation that a firm is in-
eligible or an anonymous complaint. 
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The complaint may include any infor-
mation or arguments supporting the 
complainant’s assertion that the firm 
is ineligible and should not continue to 
be certified. Confidentiality of com-
plainants’ identities must be protected 
as provided in § 26.109(b). 

(2) You must review your records 
concerning the firm, any material pro-
vided by the firm and the complainant, 
and other available information. You 
may request additional information 
from the firm or conduct any other in-
vestigation that you deem necessary. 

(3) If you determine, based on this re-
view, that there is reasonable cause to 
believe that the firm is ineligible, you 
must provide written notice to the firm 
that you propose to find the firm ineli-
gible, setting forth the reasons for the 
proposed determination. If you deter-
mine that such reasonable cause does 
not exist, you must notify the com-
plainant and the firm in writing of this 
determination and the reasons for it. 
All statements of reasons for findings 
on the issue of reasonable cause must 
specifically reference the evidence in 
the record on which each reason is 
based. 

(b) Recipient-initiated proceedings. If, 
based on notification by the firm of a 
change in its circumstances or other 
information that comes to your atten-
tion, you determine that there is rea-
sonable cause to believe that a cur-
rently certified firm is ineligible, you 
must provide written notice to the firm 
that you propose to find the firm ineli-
gible, setting forth the reasons for the 
proposed determination. The statement 
of reasons for the finding of reasonable 
cause must specifically reference the 
evidence in the record on which each 
reason is based. 

(c) DOT directive to initiate proceeding. 
(1) If the concerned operating adminis-
tration determines that information in 
your certification records, or other in-
formation available to the concerned 
operating administration, provides rea-
sonable cause to believe that a firm 
you certified does not meet the eligi-
bility criteria of this part, the con-
cerned operating administration may 
direct you to initiate a proceeding to 
remove the firm’s certification. 

(2) The concerned operating adminis-
tration must provide you and the firm 

a notice setting forth the reasons for 
the directive, including any relevant 
documentation or other information. 

(3) You must immediately commence 
and prosecute a proceeding to remove 
eligibility as provided by paragraph (b) 
of this section. 

(d) Hearing. When you notify a firm 
that there is reasonable cause to re-
move its eligibility, as provided in 
paragraph (a), (b), or (c) of this section, 
you must give the firm an opportunity 
for an informal hearing, at which the 
firm may respond to the reasons for 
the proposal to remove its eligibility in 
person and provide information and ar-
guments concerning why it should re-
main certified. 

(1) In such a proceeding, you bear the 
burden of proving, by a preponderance 
of the evidence, that the firm does not 
meet the certification standards of this 
part. 

(2) You must maintain a complete 
record of the hearing, by any means ac-
ceptable under state law for the reten-
tion of a verbatim record of an admin-
istrative hearing. If there is an appeal 
to DOT under § 26.89, you must provide 
a transcript of the hearing to DOT and, 
on request, to the firm. You must re-
tain the original record of the hearing. 
You may charge the firm only for the 
cost of copying the record. 

(3) The firm may elect to present in-
formation and arguments in writing, 
without going to a hearing. In such a 
situation, you bear the same burden of 
proving, by a preponderance of the evi-
dence, that the firm does not meet the 
certification standards, as you would 
during a hearing. 

(e) Separation of functions. You must 
ensure that the decision in a pro-
ceeding to remove a firm’s eligibility is 
made by an office and personnel that 
did not take part in actions leading to 
or seeking to implement the proposal 
to remove the firm’s eligibility and are 
not subject, with respect to the matter, 
to direction from the office or per-
sonnel who did take part in these ac-
tions. 

(1) Your method of implementing this 
requirement must be made part of your 
DBE program. 

(2) The decisionmaker must be an in-
dividual who is knowledgeable about 
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the certification requirements of your 
DBE program and this part. 

(3) Before a UCP is operational in its 
state, a small airport or small transit 
authority (i.e., an airport or transit au-
thority serving an area with less than 
250,000 population) is required to meet 
this requirement only to the extent 
feasible. 

(f) Grounds for decision. You may base 
a decision to remove a firm’s eligibility 
only on one or more of the following 
grounds: 

(1) Changes in the firm’s cir-
cumstances since the certification of 
the firm by the recipient that render 
the firm unable to meet the eligibility 
standards of this part; 

(2) Information or evidence not avail-
able to you at the time the firm was 
certified; 

(3) Information relevant to eligibility 
that has been concealed or misrepre-
sented by the firm; 

(4) A change in the certification 
standards or requirements of the De-
partment since you certified the firm; 

(5) Your decision to certify the firm 
was clearly erroneous; 

(6) The firm has failed to cooperate 
with you (see § 26.109(c)); 

(7) The firm has exhibited a pattern 
of conduct indicating its involvement 
in attempts to subvert the intent or re-
quirements of the DBE program (see 
§ 26.73(a)(2)); or 

(8) The firm has been suspended or 
debarred for conduct related to the 
DBE program. The notice required by 
paragraph (g) of this section must in-
clude a copy of the suspension or de-
barment action. A decision to remove a 
firm for this reason shall not be subject 
to the hearing procedures in paragraph 
(d) of this section. 

(g) Notice of decision. Following your 
decision, you must provide the firm 
written notice of the decision and the 
reasons for it, including specific ref-
erences to the evidence in the record 
that supports each reason for the deci-
sion. The notice must inform the firm 
of the consequences of your decision 
and of the availability of an appeal to 
the Department of Transportation 
under § 26.89. You must send copies of 
the notice to the complainant in an in-
eligibility complaint or the concerned 
operating administration that had di-

rected you to initiate the proceeding. 
Provided that, when sending such a no-
tice to a complainant other than a 
DOT operating administration, you 
must not include information reason-
ably construed as confidential business 
information without the written con-
sent of the firm that submitted the in-
formation. 

(h) [Reserved] 

(i) Status of firm during proceeding. (1) 
A firm remains an eligible DBE during 
the pendancy of your proceeding to re-
move its eligibility. 

(2) The firm does not become ineli-
gible until the issuance of the notice 
provided for in paragraph (g) of this 
section. 

(j) Effects of removal of eligibility. 
When you remove a firm’s eligibility, 
you must take the following action: 

(1) When a prime contractor has 
made a commitment to using the ineli-
gible firm, or you have made a commit-
ment to using a DBE prime contractor, 
but a subcontract or contract has not 
been executed before you issue the de-
certification notice provided for in 
paragraph (g) of this section, the ineli-
gible firm does not count toward the 
contract goal or overall goal. You must 
direct the prime contractor to meet 
the contract goal with an eligible DBE 
firm or demonstrate to you that it has 
made a good faith effort to do so. 

(2) If a prime contractor has executed 
a subcontract with the firm before you 
have notified the firm of its ineligi-
bility, the prime contractor may con-
tinue to use the firm on the contract 
and may continue to receive credit to-
ward its DBE goal for the firm’s work. 
In this case, or in a case where you 
have let a prime contract to the DBE 
that was later ruled ineligible, the por-
tion of the ineligible firm’s perform-
ance of the contract remaining after 
you issued the notice of its ineligi-
bility shall not count toward your 
overall goal, but may count toward the 
contract goal. 

(3) Exception: If the DBE’s ineligi-
bility is caused solely by its having ex-
ceeded the size standard during the 
performance of the contract, you may 
continue to count its participation on 
that contract toward overall and con-
tract goals. 
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(k) Availability of appeal. When you 
make an administratively final re-
moval of a firm’s eligibility under this 
section, the firm may appeal the re-
moval to the Department under § 26.89. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 
35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011; 
79 FR 59599, Oct. 2, 2014] 

§ 26.88 Summary suspension of certifi-
cation. 

(a) A recipient shall immediately 
suspend a DBE’s certification without 
adhering to the requirements in 
§ 26.87(d) of this part when an indi-
vidual owner whose ownership and con-
trol of the firm are necessary to the 
firm’s certification dies or is incarcer-
ated. 

(b)(1) A recipient may immediately 
suspend a DBE’s certification without 
adhering to the requirements in 
§ 26.87(d) when there is adequate evi-
dence to believe that there has been a 
material change in circumstances that 
may affect the eligibility of the DBE 
firm to remain certified, or when the 
DBE fails to notify the recipient or 
UCP in writing of any material change 
in circumstances as required by 
§ 26.83(i) of this part or fails to timely 
file an affidavit of no change under 
§ 26.83(j). 

(2) In determining the adequacy of 
the evidence to issue a suspension 
under paragraph (b)(1) of this section, 
the recipient shall consider all relevant 
factors, including how much informa-
tion is available, the credibility of the 
information and allegations given the 
circumstances, whether or not impor-
tant allegations are corroborated, and 
what inferences can reasonably be 
drawn as a result. 

(c) The concerned operating adminis-
tration may direct the recipient to 
take action pursuant to paragraph (a) 
or (b) this section if it determines that 
information available to it is sufficient 
to warrant immediate suspension. 

(d) When a firm is suspended pursu-
ant to paragraph (a) or (b) of this sec-
tion, the recipient shall immediately 
notify the DBE of the suspension by 
certified mail, return receipt re-
quested, to the last known address of 
the owner(s) of the DBE. 

(e) Suspension is a temporary status 
of ineligibility pending an expedited 

show cause hearing/proceeding under 

§ 26.87 of this part to determine wheth-

er the DBE is eligible to participate in 

the program and consequently should 

be removed. The suspension takes ef-

fect when the DBE receives, or is 

deemed to have received, the Notice of 

Suspension. 

(f) While suspended, the DBE may 

not be considered to meet a contract 

goal on a new contract, and any work 

it does on a contract received during 

the suspension shall not be counted to-

ward a recipient’s overall goal. The 

DBE may continue to perform under an 

existing contract executed before the 

DBE received a Notice of Suspension 

and may be counted toward the con-

tract goal during the period of suspen-

sion as long as the DBE is performing 

a commercially useful function under 

the existing contract. 

(g) Following receipt of the Notice of 

Suspension, if the DBE believes it is no 

longer eligible, it may voluntarily 

withdraw from the program, in which 

case no further action is required. If 

the DBE believes that its eligibility 

should be reinstated, it must provide to 

the recipient information dem-

onstrating that the firm is eligible not-

withstanding its changed cir-

cumstances. Within 30 days of receiv-

ing this information, the recipient 

must either lift the suspension and re-

instate the firm’s certification or com-

mence a decertification action under 

§ 26.87 of this part. If the recipient com-

mences a decertification proceeding, 

the suspension remains in effect during 

the proceeding. 

(h) The decision to immediately sus-

pend a DBE under paragraph (a) or (b) 

of this section is not appealable to the 

US Department of Transportation. The 

failure of a recipient to either lift the 

suspension and reinstate the firm or 

commence a decertification pro-

ceeding, as required by paragraph (g) of 

this section, is appealable to the U.S. 

Department of Transportation under 

§ 26.89 of this part, as a constructive de-

certification. 

[79 FR 59599, Oct. 2, 2014] 
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