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two or more states may form a re-
gional UCP. UCPs may also enter into
written reciprocity agreements with
other UCPs. Such an agreement shall
outline the specific responsibilities of
each participant. A UCP may accept
the certification of any other UCP or
DOT recipient.

(f) Pending the establishment of
UCPs meeting the requirements of this
section, you may enter into agree-
ments with other recipients, on a re-
gional or inter-jurisdictional basis, to
perform certification functions re-
quired by this part. You may also grant
reciprocity to other recipient’s certifi-
cation decisions.

(g) Each UCP shall maintain a uni-
fied DBE directory containing, for all
firms certified by the UCP (including
those from other states certified under
the provisions of this part), the infor-
mation required by §26.31. The UCP
shall make the directory available to
the public electronically, on the inter-
net, as well as in print. The UCP shall
update the electronic version of the di-
rectory by including additions, dele-
tions, and other changes as soon as
they are made and shall revise the
print version of the Directory at least
once a year.

(h) Except as otherwise specified in
this section, all provisions of this sub-
part and subpart D of this part per-
taining to recipients also apply to
UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR
5100, Jan. 28, 2011]

§26.83 What procedures do recipients
follow in making certification deci-
sions?

(a) You must ensure that only firms
certified as eligible DBEs under this
section participate as DBEs in your
program.

(b) You must determine the eligi-
bility of firms as DBEs consistent with
the standards of subpart D of this part.
When a UCP is formed, the UCP must
meet all the requirements of subpart D
of this part and this subpart that re-
cipients are required to meet.

(c)(1) You must take all the following
steps in determining whether a DBE
firm meets the standards of subpart D
of this part:
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(i) Perform an on-site visit to the
firm’s principal place of business. You
must interview the principal officers
and review their résumés and/or work
histories. You may interview key per-
sonnel of the firm if necessary. You
must also perform an on-site visit to
job sites if there are such sites on
which the firm is working at the time
of the eligibility investigation in your
jurisdiction or local area. You may
rely upon the site visit report of any
other recipient with respect to a firm
applying for certification;

(ii) Analyze documentation related to
the legal structure, ownership, and
control of the applicant firm. This in-
cludes, but is not limited to, Articles of
Incorporation/Organization; corporate
by-laws or operating agreements; orga-
nizational, annual and board/member
meeting records; stock ledgers and cer-
tificates; and State-issued Certificates
of Good Standing

(iii) Analyze the bonding and finan-
cial capacity of the firm; lease and
loan agreements; bank account signa-
ture cards;

(iv) Determine the work history of
the firm, including contracts it has re-
ceived, work it has completed; and pay-
roll records;

(v) Obtain a statement from the firm
of the type of work it prefers to per-
form as part of the DBE program and
its preferred locations for performing
the work, if any.

(vi) Obtain or compile a list of the
equipment owned by or available to the
firm and the licenses the firm and its
key personnel possess to perform the
work it seeks to do as part of the DBE
program;

(vii) Obtain complete Federal income
tax returns (or requests for extensions)
filed by the firm, its affiliates, and the
socially and economically disadvan-
taged owners for the last 3 years. A
complete return includes all forms,
schedules, and statements filed with
the Internal Revenue Service.

(viii) Require potential DBEs to com-
plete and submit an appropriate appli-
cation form, except as otherwise pro-
vided in §26.85 of this part.

(2) You must use the application
form provided in Appendix F to this
part without change or revision. How-
ever, you may provide in your DBE
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§26.83

program, with the written approval of
the concerned operating administra-
tion, for supplementing the form by re-
questing specified additional informa-
tion not inconsistent with this part.

(3) You must make sure that the ap-
plicant attests to the accuracy and
truthfulness of the information on the
application form. This shall be done ei-
ther in the form of an affidavit sworn
to by the applicant before a person who
is authorized by State law to admin-
ister oaths or in the form of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States.

(4) You must review all information
on the form prior to making a decision
about the eligibility of the firm. You
may request clarification of informa-
tion contained in the application at
any time in the application process.

(d) When another recipient, in con-
nection with its consideration of the
eligibility of a firm, makes a written
request for certification information
you have obtained about that firm
(e.g., including application materials
or the report of a site visit, if you have
made one to the firm), you must
promptly make the information avail-
able to the other recipient.

(e) [Reserved]

(f) Subject to the approval of the con-
cerned operating administration as
part of your DBE program, you may
impose a reasonable application fee for
certification. Fee waivers shall be
made in appropriate cases.

(g) You must safeguard from disclo-
sure to unauthorized persons informa-
tion gathered as part of the certifi-
cation process that may reasonably be
regarded as proprietary or other con-
fidential business information, con-
sistent with applicable Federal, state,
and local law.

(h)(1) Once you have certified a DBE,
it shall remain certified until and un-
less you have removed its certification,
in whole or in part, through the proce-
dures of §26.87 of this part, except as
provided in §26.67(b)(1) of this part.

(2) You may not require DBEs to re-
apply for certification or undergo a re-
certification process. However, you
may conduct a certification review of a
certified DBE firm, including a new on-
site review, if appropriate in light of
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changed circumstances (e.g., of the
kind requiring notice under paragraph
(i) of this section or relating to suspen-
sion of certification under §26.88), a
complaint, or other information con-
cerning the firm’s eligibility. If infor-
mation comes to your attention that
leads you to question the firm’s eligi-
bility, you may conduct an on-site re-
view on an unannounced basis, at the
firm’s offices and job sites.

(i) If you are a DBE, you must inform
the recipient or UCP in writing of any
change in circumstances affecting your
ability to meet size, disadvantaged sta-
tus, ownership, or control require-
ments of this part or any material
change in the information provided in
your application form.

(1) Changes in management responsi-
bility among members of a limited li-
ability company are covered by this re-
quirement.

(2) You must attach supporting docu-
mentation describing in detail the na-
ture of such changes.

(3) The notice must take the form of
an affidavit sworn to by the applicant
before a person who is authorized by
state law to administer oaths or of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States. You must provide the
written notification within 30 days of
the occurrence of the change. If you
fail to make timely notification of
such a change, you will be deemed to
have failed to cooperate under
§26.109(c).

(j) If you are a DBE, you must pro-
vide to the recipient, every year on the
anniversary of the date of your certifi-
cation, an affidavit sworn to by the
firm’s owners before a person who is
authorized by State law to administer
oaths or an unsworn declaration exe-
cuted under penalty of perjury of the
laws of the United States. This affi-
davit must affirm that there have been
no changes in the firm’s circumstances
affecting its ability to meet size, dis-
advantaged status, ownership, or con-
trol requirements of this part or any
material changes in the information
provided in its application form, except
for changes about which you have noti-
fied the recipient under paragraph (i)
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of this section. The affidavit shall spe-
cifically affirm that your firm con-
tinues to meet SBA business size cri-
teria and the overall gross receipts cap
of this part, documenting this affirma-
tion with supporting documentation of
your firm’s size and gross receipts (e.g.,
submission of Federal tax returns). If
you fail to provide this affidavit in a
timely manner, you will be deemed to
have failed to cooperate under
§26.109(c).

(k) If you are a recipient, you must
make decisions on applications for cer-
tification within 90 days of receiving
from the applicant firm all information
required under this part. You may ex-
tend this time period once, for no more
than an additional 60 days, upon writ-
ten notice to the firm, explaining fully
and specifically the reasons for the ex-
tension. You may establish a different
time frame in your DBE program, upon
a showing that this time frame is not
feasible, and subject to the approval of
the concerned operating administra-
tion. Your failure to make a decision
by the applicable deadline under this
paragraph is deemed a constructive de-
nial of the application, on the basis of
which the firm may appeal to DOT
under §26.89.

(1) As a recipient or UCP, you must
advise each applicant within 30 days
from your receipt of the application
whether the application is complete
and suitable for evaluation and, if not,
what additional information or action
is required.

(m) Except as otherwise provided in
this paragraph, if an applicant for DBE
certification withdraws its application
before you have issued a decision on
the application, the applicant can re-
submit the application at any time. As
a recipient or UCP, you may not apply
the waiting period provided under
§26.86(c) of this part before allowing
the applicant to resubmit its applica-
tion. However, you may place the re-
application at the ‘‘end of the line,” be-
hind other applications that have been
made since the firm’s previous applica-
tion was withdrawn. You may also
apply the waiting period provided
under §26.86(c) of this part to a firm
that has established a pattern of fre-

§26.85

quently withdrawing applications be-
fore you make a decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
356555, June 16, 2003; 76 FR 5100, Jan. 28, 2011;
79 FR 59598, Oct. 2, 2014]

§26.85 Interstate certification.

(a) This section applies with respect
to any firm that is currently certified
in its home state.

(b) When a firm currently certified in
its home state (‘‘State A’’) applies to
another State (‘‘State B’’) for DBE cer-
tification, State B may, at its discre-
tion, accept State A’s certification and
certify the firm, without further proce-
dures.

(1) To obtain certification in this
manner, the firm must provide to State
B a copy of its certification notice
from State A.

(2) Before certifying the firm, State B
must confirm that the firm has a cur-
rent valid certification from State A.
State B can do so by reviewing State
A’s electronic directory or obtaining
written confirmation from State A.

(c) In any situation in which State B
chooses not to accept State A’s certifi-
cation of a firm as provided in para-
graph (b) of this section, as the appli-
cant firm you must provide the infor-
mation in paragraphs (c¢)(1) through (4)
of this section to State B.

(1) You must provide to State B a
complete copy of the application form,
all supporting documents, and any
other information you have submitted
to State A or any other state related to
your firm’s certification. This includes
affidavits of no change (see §26.83(j))
and any notices of changes (see
§26.83(i)) that you have submitted to
State A, as well as any correspondence
you have had with State A’s UCP or
any other recipient concerning your
application or status as a DBE firm.

(2) You must also provide to State B
any notices or correspondence from
states other than State A relating to
your status as an applicant or certified
DBE in those states. For example, if
you have been denied certification or
decertified in State C, or subject to a
decertification action there, you must
inform State B of this fact and provide
all documentation concerning this ac-
tion to State B.

281



		Superintendent of Documents
	2024-03-29T15:03:28-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




