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(ix) Other documented good cause 
that you determine compels the termi-
nation of the DBE subcontractor. Pro-
vided, that good cause does not exist if 
the prime contractor seeks to termi-
nate a DBE it relied upon to obtain the 
contract so that the prime contractor 
can self-perform the work for which 
the DBE contractor was engaged or so 
that the prime contractor can sub-
stitute another DBE or non-DBE con-
tractor after contract award. 

(4) Before transmitting to you its re-
quest to terminate and/or substitute a 
DBE subcontractor, the prime con-
tractor must give notice in writing to 
the DBE subcontractor, with a copy to 
you, of its intent to request to termi-
nate and/or substitute, and the reason 
for the request. 

(5) The prime contractor must give 
the DBE five days to respond to the 
prime contractor’s notice and advise 
you and the contractor of the reasons, 
if any, why it objects to the proposed 
termination of its subcontract and why 
you should not approve the prime con-
tractor’s action. If required in a par-
ticular case as a matter of public ne-
cessity (e.g., safety), you may provide a 
response period shorter than five days. 

(6) In addition to post-award termi-
nations, the provisions of this section 
apply to preaward deletions of or sub-
stitutions for DBE firms put forward 
by offerors in negotiated procurements. 

(g) When a DBE subcontractor is ter-
minated as provided in paragraph (f) of 
this section, or fails to complete its 
work on the contract for any reason, 
you must require the prime contractor 
to make good faith efforts to find an-
other DBE subcontractor to substitute 
for the original DBE. These good faith 
efforts shall be directed at finding an-
other DBE to perform at least the same 
amount of work under the contract as 
the DBE that was terminated, to the 
extent needed to meet the contract 
goal you established for the procure-
ment. The good faith efforts shall be 
documented by the contractor. If the 
recipient requests documentation 
under this provision, the contractor 
shall submit the documentation within 
7 days, which may be extended for an 
additional 7 days if necessary at the re-
quest of the contractor, and the recipi-
ent shall provide a written determina-

tion to the contractor stating whether 
or not good faith efforts have been 
demonstrated. 

(h) You must include in each prime 
contract the contract clause required 
by § 26.13(b) stating that failure by the 
contractor to carry out the require-
ments of this part is a material breach 
of the contract and may result in the 
termination of the contract or such 
other remedies set forth in that section 
you deem appropriate if the prime con-
tractor fails to comply with the re-
quirements of this section. 

(i) You must apply the requirements 
of this section to DBE bidders/offerors 
for prime contracts. In determining 
whether a DBE bidder/offeror for a 
prime contract has met a contract 
goal, you count the work the DBE has 
committed to performing with its own 
forces as well as the work that it has 
committed to be performed by DBE 
subcontractors and DBE suppliers. 

(j) You must require the contractor 
awarded the contract to make avail-
able upon request a copy of all DBE 
subcontracts. The subcontractor shall 
ensure that all subcontracts or an 
agreement with DBEs to supply labor 
or materials require that the sub-
contract and all lower tier subcontrac-
tors be performed in accordance with 
this part’s provisions. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 
5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014] 

§ 26.55 How is DBE participation 
counted toward goals? 

(a) When a DBE participates in a con-
tract, you count only the value of the 
work actually performed by the DBE 
toward DBE goals. 

(1) Count the entire amount of that 
portion of a construction contract (or 
other contract not covered by para-
graph (a)(2) of this section) that is per-
formed by the DBE’s own forces. In-
clude the cost of supplies and materials 
obtained by the DBE for the work of 
the contract, including supplies pur-
chased or equipment leased by the DBE 
(except supplies and equipment the 
DBE subcontractor purchases or leases 
from the prime contractor or its affil-
iate). 

(2) Count the entire amount of fees or 
commissions charged by a DBE firm for 
providing a bona fide service, such as 



265 

Office of the Secretary of Transportation § 26.55 

professional, technical, consultant, or 
managerial services, or for providing 
bonds or insurance specifically re-
quired for the performance of a DOT- 
assisted contract, toward DBE goals, 
provided you determine the fee to be 
reasonable and not excessive as com-
pared with fees customarily allowed for 
similar services. 

(3) When a DBE subcontracts part of 
the work of its contract to another 
firm, the value of the subcontracted 
work may be counted toward DBE 
goals only if the DBE’s subcontractor 
is itself a DBE. Work that a DBE sub-
contracts to a non-DBE firm does not 
count toward DBE goals. 

(b) When a DBE performs as a partic-
ipant in a joint venture, count a por-
tion of the total dollar value of the 
contract equal to the distinct, clearly 
defined portion of the work of the con-
tract that the DBE performs with its 
own forces toward DBE goals. 

(c) Count expenditures to a DBE con-
tractor toward DBE goals only if the 
DBE is performing a commercially use-
ful function on that contract. 

(1) A DBE performs a commercially 
useful function when it is responsible 
for execution of the work of the con-
tract and is carrying out its respon-
sibilities by actually performing, man-
aging, and supervising the work in-
volved. To perform a commercially 
useful function, the DBE must also be 
responsible, with respect to materials 
and supplies used on the contract, for 
negotiating price, determining quality 
and quantity, ordering the material, 
and installing (where applicable) and 
paying for the material itself. To de-
termine whether a DBE is performing a 
commercially useful function, you 
must evaluate the amount of work sub-
contracted, industry practices, whether 
the amount the firm is to be paid under 
the contract is commensurate with the 
work it is actually performing and the 
DBE credit claimed for its performance 
of the work, and other relevant factors. 

(2) A DBE does not perform a com-
mercially useful function if its role is 
limited to that of an extra participant 
in a transaction, contract, or project 
through which funds are passed in 
order to obtain the appearance of DBE 
participation. In determining whether 
a DBE is such an extra participant, you 

must examine similar transactions, 
particularly those in which DBEs do 
not participate. 

(3) If a DBE does not perform or exer-
cise responsibility for at least 30 per-
cent of the total cost of its contract 
with its own work force, or the DBE 
subcontracts a greater portion of the 
work of a contract than would be ex-
pected on the basis of normal industry 
practice for the type of work involved, 
you must presume that it is not per-
forming a commercially useful func-
tion. 

(4) When a DBE is presumed not to be 
performing a commercially useful func-
tion as provided in paragraph (c)(3) of 
this section, the DBE may present evi-
dence to rebut this presumption. You 
may determine that the firm is per-
forming a commercially useful func-
tion given the type of work involved 
and normal industry practices. 

(5) Your decisions on commercially 
useful function matters are subject to 
review by the concerned operating ad-
ministration, but are not administra-
tively appealable to DOT. 

(d) Use the following factors in deter-
mining whether a DBE trucking com-
pany is performing a commercially 
useful function: 

(1) The DBE must be responsible for 
the management and supervision of the 
entire trucking operation for which it 
is responsible on a particular contract, 
and there cannot be a contrived ar-
rangement for the purpose of meeting 
DBE goals. 

(2) The DBE must itself own and op-
erate at least one fully licensed, in-
sured, and operational truck used on 
the contract. 

(3) The DBE receives credit for the 
total value of the transportation serv-
ices it provides on the contract using 
trucks it owns, insures, and operates 
using drivers it employs. 

(4) The DBE may lease trucks from 
another DBE firm, including an owner- 
operator who is certified as a DBE. The 
DBE who leases trucks from another 
DBE receives credit for the total value 
of the transportation services the les-
see DBE provides on the contract. 

(5) The DBE may also lease trucks 
from a non-DBE firm, including from 
an owner-operator. The DBE that 
leases trucks equipped with drivers 
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from a non-DBE is entitled to credit 
for the total value of transportation 
services provided by non-DBE leased 
trucks equipped with drivers not to ex-
ceed the value of transportation serv-
ices on the contract provided by DBE- 
owned trucks or leased trucks with 
DBE employee drivers. Additional par-
ticipation by non-DBE owned trucks 
equipped with drivers receives credit 
only for the fee or commission it re-
ceives as a result of the lease arrange-
ment. If a recipient chooses this ap-
proach, it must obtain written consent 
from the appropriate DOT operating 
administration. 

Example to paragraph (d)(5): DBE Firm X 
uses two of its own trucks on a contract. It 
leases two trucks from DBE Firm Y and six 
trucks equipped with drivers from non-DBE 
Firm Z. DBE credit would be awarded for the 
total value of transportation services pro-
vided by Firm X and Firm Y, and may also 
be awarded for the total value of transpor-
tation services provided by four of the six 
trucks provided by Firm Z. In all, full credit 
would be allowed for the participation of 
eight trucks. DBE credit could be awarded 
only for the fees or commissions pertaining 
to the remaining trucks Firm X receives as 
a result of the lease with Firm Z. 

(6) The DBE may lease trucks with-
out drivers from a non-DBE truck leas-
ing company. If the DBE leases trucks 
from a non-DBE truck leasing company 
and uses its own employees as drivers, 
it is entitled to credit for the total 
value of these hauling services. 

Example to paragraph (d)(6): DBE Firm X 
uses two of its own trucks on a contract. It 
leases two additional trucks from non-DBE 
Firm Z. Firm X uses its own employees to 
drive the trucks leased from Firm Z. DBE 
credit would be awarded for the total value 
of the transportation services provided by all 
four trucks. 

(7) For purposes of this paragraph (d), 
a lease must indicate that the DBE has 
exclusive use of and control over the 
truck. This does not preclude the 
leased truck from working for others 
during the term of the lease with the 
consent of the DBE, so long as the 
lease gives the DBE absolute priority 
for use of the leased truck. Leased 
trucks must display the name and 
identification number of the DBE. 

(e) Count expenditures with DBEs for 
materials or supplies toward DBE goals 
as provided in the following: 

(1)(i) If the materials or supplies are 
obtained from a DBE manufacturer, 
count 100 percent of the cost of the ma-
terials or supplies toward DBE goals. 

(ii) For purposes of this paragraph 
(e)(1), a manufacturer is a firm that op-
erates or maintains a factory or estab-
lishment that produces, on the prem-
ises, the materials, supplies, articles, 
or equipment required under the con-
tract and of the general character de-
scribed by the specifications. 

(2)(i) If the materials or supplies are 
purchased from a DBE regular dealer, 
count 60 percent of the cost of the ma-
terials or supplies toward DBE goals. 

(ii) For purposes of this section, a 
regular dealer is a firm that owns, op-
erates, or maintains a store, ware-
house, or other establishment in which 
the materials, supplies, articles or 
equipment of the general character de-
scribed by the specifications and re-
quired under the contract are bought, 
kept in stock, and regularly sold or 
leased to the public in the usual course 
of business. 

(A) To be a regular dealer, the firm 
must be an established, regular busi-
ness that engages, as its principal busi-
ness and under its own name, in the 
purchase and sale or lease of the prod-
ucts in question. 

(B) A person may be a regular dealer 
in such bulk items as petroleum prod-
ucts, steel, cement, gravel, stone, or 
asphalt without owning, operating, or 
maintaining a place of business as pro-
vided in this paragraph (e)(2)(ii) if the 
person both owns and operates dis-
tribution equipment for the products. 
Any supplementing of regular dealers’ 
own distribution equipment shall be by 
a long-term lease agreement and not 
on an ad hoc or contract-by-contract 
basis. 

(C) Packagers, brokers, manufactur-
ers’ representatives, or other persons 
who arrange or expedite transactions 
are not regular dealers within the 
meaning of this paragraph (e)(2). 

(3) With respect to materials or sup-
plies purchased from a DBE which is 
neither a manufacturer nor a regular 
dealer, count the entire amount of fees 
or commissions charged for assistance 
in the procurement of the materials 
and supplies, or fees or transportation 
charges for the delivery of materials or 
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supplies required on a job site, toward 
DBE goals, provided you determine the 
fees to be reasonable and not excessive 
as compared with fees customarily al-
lowed for similar services. Do not 
count any portion of the cost of the 
materials and supplies themselves to-
ward DBE goals, however. 

(4) You must determine the amount 
of credit awarded to a firm for the pro-
visions of materials and supplies (e.g., 
whether a firm is acting as a regular 
dealer or a transaction expediter) on a 
contract-by-contract basis. 

(f) If a firm is not currently certified 
as a DBE in accordance with the stand-
ards of subpart D of this part at the 
time of the execution of the contract, 
do not count the firm’s participation 
toward any DBE goals, except as pro-
vided for in § 26.87(i)). 

(g) Do not count the dollar value of 
work performed under a contract with 
a firm after it has ceased to be cer-
tified toward your overall goal. 

(h) Do not count the participation of 
a DBE subcontractor toward a contrac-
tor’s final compliance with its DBE ob-
ligations on a contract until the 
amount being counted has actually 
been paid to the DBE. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 
68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 
79 FR 59595, Oct. 2, 2014] 

Subpart D—Certification Standards 

§ 26.61 How are burdens of proof allo-
cated in the certification process? 

(a) In determining whether to certify 
a firm as eligible to participate as a 
DBE, you must apply the standards of 
this subpart. 

(b) The firm seeking certification has 
the burden of demonstrating to you, by 
a preponderance of the evidence, that 
it meets the requirements of this sub-
part concerning group membership or 
individual disadvantage, business size, 
ownership, and control. 

(c) You must rebuttably presume 
that members of the designated groups 
identified in § 26.67(a) are socially and 
economically disadvantaged. This 
means they do not have the burden of 
proving to you that they are socially 
and economically disadvantaged. In 
order to obtain the benefit of the re-
buttable presumption, individuals must 

submit a signed, notarized statement 
that they are a member of one of the 
groups in § 26.67(a). Applicants do have 
the obligation to provide you informa-
tion concerning their economic dis-
advantage (see § 26.67). 

(d) Individuals who are not presumed 
to be socially and economically dis-
advantaged, and individuals concerning 
whom the presumption of disadvantage 
has been rebutted, have the burden of 
proving to you, by a preponderance of 
the evidence, that they are socially and 
economically disadvantaged. (See Ap-
pendix E of this part.) 

(e) You must make determinations 
concerning whether individuals and 
firms have met their burden of dem-
onstrating group membership, owner-
ship, control, and social and economic 
disadvantage (where disadvantage 
must be demonstrated on an individual 
basis) by considering all the facts in 
the record, viewed as a whole. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 
35554, June 16, 2003] 

§ 26.63 What rules govern group mem-
bership determinations? 

(a)(1) If, after reviewing the signed 
notarized statement of membership in 
a presumptively disadvantaged group 
(see § 26.61(c)), you have a well founded 
reason to question the individual’s 
claim of membership in that group, 
you must require the individual to 
present additional evidence that he or 
she is a member of the group. 

(2) You must provide the individual a 
written explanation of your reasons for 
questioning his or her group member-
ship and a written request for addi-
tional evidence as outlined in para-
graph (b) of this section. 

(3) In implementing this section, you 
must take special care to ensure that 
you do not impose a disproportionate 
burden on members of any particular 
designated group. Imposing a dis-
proportionate burden on members of a 
particular group could violate § 26.7(b) 
and/or Title VI of the Civil Rights Act 
of 1964 and 49 CFR part 21. 

(b) In making such a determination, 
you must consider whether the person 
has held himself out to be a member of 
the group over a long period of time 
prior to application for certification 
and whether the person is regarded as a 
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