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revised goal must be posted on your of-
ficial Internet Web site. 

(2) At your discretion, you may in-
form the public that the proposed over-
all goal and its rationale are available 
for inspection during normal business 
hours at your principal office and for a 
30-day comment period. Notice of the 
comment period must include address-
es to which comments may be sent. 
The public comment period will not ex-
tend the August 1st deadline set in 
paragraph (f) of this section. 

(h) Your overall goals must provide 
for participation by all certified DBEs 
and must not be subdivided into group- 
specific goals. 

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 
34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 
68 FR 35553, June 16, 2003; 75 FR 5536, Feb. 3, 
2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, 
Oct. 2, 2014] 

§ 26.47 Can recipients be penalized for 
failing to meet overall goals? 

(a) You cannot be penalized, or treat-
ed by the Department as being in non-
compliance with this rule, because 
your DBE participation falls short of 
your overall goal, unless you have 
failed to administer your program in 
good faith. 

(b) If you do not have an approved 
DBE program or overall goal, or if you 
fail to implement your program in 
good faith, you are in noncompliance 
with this part. 

(c) If the awards and commitments 
shown on your Uniform Report of 
Awards or Commitments and Pay-
ments at the end of any fiscal year are 
less than the overall goal applicable to 
that fiscal year, you must do the fol-
lowing in order to be regarded by the 
Department as implementing your 
DBE program in good faith: 

(1) Analyze in detail the reasons for 
the difference between the overall goal 
and your awards and commitments in 
that fiscal year; 

(2) Establish specific steps and mile-
stones to correct the problems you 
have identified in your analysis and to 
enable you to meet fully your goal for 
the new fiscal year; 

(3)(i) If you are a state highway agen-
cy; one of the 50 largest transit au-
thorities as determined by the FTA; or 
an Operational Evolution Partnership 

Plan airport or other airport des-
ignated by the FAA, you must submit, 
within 90 days of the end of the fiscal 
year, the analysis and corrective ac-
tions developed under paragraphs (c)(1) 
and (2) of this section to the appro-
priate operating administration for ap-
proval. If the operating administration 
approves the report, you will be re-
garded as complying with the require-
ments of this section for the remainder 
of the fiscal year. 

(ii) As a transit authority or airport 
not meeting the criteria of paragraph 
(c)(3)(i) of this section, you must retain 
analysis and corrective actions in your 
records for three years and make it 
available to FTA or FAA on request for 
their review. 

(4) FHWA, FTA, or FAA may impose 
conditions on the recipient as part of 
its approval of the recipient’s analysis 
and corrective actions including, but 
not limited to, modifications to your 
overall goal methodology, changes in 
your race-conscious/race-neutral split, 
or the introduction of additional race- 
neutral or race-conscious measures. 

(5) You may be regarded as being in 
noncompliance with this Part, and 
therefore subject to the remedies in 
§ 26.103 or § 26.105 of this part and other 
applicable regulations, for failing to 
implement your DBE program in good 
faith if any of the following things 
occur: 

(i) You do not submit your analysis 
and corrective actions to FHWA, FTA, 
or FAA in a timely manner as required 
under paragraph (c)(3) of this section; 

(ii) FHWA, FTA, or FAA disapproves 
your analysis or corrective actions; or 

(iii) You do not fully implement the 
corrective actions to which you have 
committed or conditions that FHWA, 
FTA, or FAA has imposed following re-
view of your analysis and corrective 
actions. 

(d) If, as recipient, your Uniform Re-
port of DBE Awards or Commitments 
and Payments or other information 
coming to the attention of FTA, 
FHWA, or FAA, demonstrates that cur-
rent trends make it unlikely that you 
will achieve DBE awards and commit-
ments that would be necessary to allow 
you to meet your overall goal at the 
end of the fiscal year, FHWA, FTA, or 
FAA, as applicable, may require you to 
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make further good faith efforts, such 
as by modifying your race-conscious/ 
race-neutral split or introducing addi-
tional race-neutral or race-conscious 
measures for the remainder of the fis-
cal year. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 
5098, Jan. 28, 2011] 

§ 26.49 How are overall goals estab-
lished for transit vehicle manufac-
turers? 

(a) If you are an FTA recipient, you 
must require in your DBE program 
that each transit vehicle manufac-
turer, as a condition of being author-
ized to bid or propose on FTA-assisted 
transit vehicle procurements, certify 
that it has complied with the require-
ments of this section. You do not in-
clude FTA assistance used in transit 
vehicle procurements in the base 
amount from which your overall goal is 
calculated. 

(1) Only those transit vehicle manu-
facturers listed on FTA’s certified list 
of Transit Vehicle Manufacturers, or 
that have submitted a goal method-
ology to FTA that has been approved 
or has not been disapproved, at the 
time of solicitation are eligible to bid. 

(2) A TVM’s failure to implement the 
DBE Program in the manner as pre-
scribed in this section and throughout 
49 CFR part 26 will be deemed as non- 
compliance, which will result in re-
moval from FTA’s certified TVMs list, 
resulting in that manufacturer becom-
ing ineligible to bid. 

(3) FTA recipient’s failure to comply 
with the requirements set forth in 
paragraph (a) of this section may re-
sult in formal enforcement action or 
appropriate sanction as determined by 
FTA (e.g., FTA declining to participate 
in the vehicle procurement). 

(4) FTA recipients are required to 
submit within 30 days of making an 
award, the name of the successful bid-
der, and the total dollar value of the 
contract in the manner prescribed in 
the grant agreement. 

(b) If you are a transit vehicle manu-
facturer, you must establish and sub-
mit for FTA’s approval an annual over-
all percentage goal. 

(1) In setting your overall goal, you 
should be guided, to the extent applica-
ble, by the principles underlying § 26.45. 

The base from which you calculate this 
goal is the amount of FTA financial as-
sistance included in transit vehicle 
contracts you will bid on during the 
fiscal year in question, less the por-
tion(s) attributable to the manufac-
turing process performed entirely by 
the transit vehicle manufacturer’s own 
forces. 

(i) You must consider and include in 
your base figure all domestic con-
tracting opportunities made available 
to non-DBE firms; and 

(ii) You must exclude from this base 
figure funds attributable to work per-
formed outside the United States and 
its territories, possessions, and com-
monwealths. 

(iii) In establishing an overall goal, 
the transit vehicle manufacturer must 
provide for public participation. This 
includes consultation with interested 
parties consistent with § 26.45(g). 

(2) The requirements of this part 
with respect to submission and ap-
proval of overall goals apply to you as 
they do to recipients. 

(c) Transit vehicle manufacturers 
awarded must comply with the report-
ing requirements of § 26.11 of this part 
including the requirement to submit 
the Uniform Report of Awards or Com-
mitments and Payments, in order to 
remain eligible to bid on FTA assisted 
transit vehicle procurements. 

(d) Transit vehicle manufacturers 
must implement all other applicable 
requirements of this part, except those 
relating to UCPs and DBE certification 
procedures. 

(e) If you are an FHWA or FAA re-
cipient, you may, with FHWA or FAA 
approval, use the procedures of this 
section with respect to procurements 
of vehicles or specialized equipment. If 
you choose to do so, then the manufac-
turers of this equipment must meet the 
same requirements (including goal ap-
proval by FHWA or FAA) as transit ve-
hicle manufacturers must meet in 
FTA-assisted procurements. 

(f) As a recipient you may, with FTA 
approval, establish project-specific 
goals for DBE participation in the pro-
curement of transit vehicles in lieu of 
complying through the procedures of 
this section. 

[79 FR 59594, Oct. 2, 2014] 
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