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out-of-state firms and the number 
found eligible and ineligible; 

(3) The number of decertified firms: 
(i) Total in-state and out-of-state 

firms decertified; 
(ii) Names of in-state and out-of- 

state firms decertified because SEDO 
exceeded the personal net worth cap; 

(iii) Names of in-state and out-of- 
state firms decertified for excess gross 
receipts beyond the relevant size stand-
ard. 

(4) The number of in-state and out-of- 
state firms summarily suspended; 

(5) The number of in-state and out-of- 
state applications received for an indi-
vidualized determination of social and 
economic disadvantage status; 

(6) The number of in-state and out-of- 
state firms certified whose owner(s) 
made an individualized showing of so-
cial and economic disadvantaged sta-
tus. 

[89 FR 24964, Apr. 9, 2024] 

§ 26.13 What assurances must recipi-
ents and contractors make? 

(a) Each financial assistance agree-
ment you sign with a DOT operating 
administration (or a primary recipient) 
must include the following assurance: 
The recipient shall not discriminate on 
the basis of race, color, national origin, 
or sex in the award and performance of 
any DOT-assisted contract or in the ad-
ministration of its DBE program or the 
requirements 49 CFR part 26. The re-
cipient shall take all necessary and 
reasonable steps under 49 CFR part 26 
to ensure nondiscrimination in the 
award and administration of DOT-as-
sisted contracts. The recipient’s DBE 
program, as required by 49 CFR part 26 
and as approved by DOT, is incor-
porated by reference in this agreement. 
Implementation of this program is a 
legal obligation and failure to carry 
out its terms shall be treated as a vio-
lation of this agreement. Upon notifi-
cation to the recipient of its failure to 
carry out its approved program, the 
Department may impose sanctions as 
provided for under 49 CFR part 26 and 
may, in appropriate cases, refer the 
matter for enforcement under 18 U.S.C. 
1001 and/or the Program Fraud Civil 
Remedies Act of 1986 (31 U.S.C. 3801 et 
seq.). 

(b) Each contract you sign with a 
contractor (and each subcontract the 
prime contractor signs with a subcon-
tractor) must include the following as-
surance: The contractor, sub recipient 
or subcontractor shall not discriminate 
on the basis of race, color, national ori-
gin, or sex in the performance of this 
contract. The contractor shall carry 
out applicable requirements of 49 CFR 
part 26 in the award and administra-
tion of DOT-assisted contracts. Failure 
by the contractor to carry out these re-
quirements is a material breach of this 
contract, which may result in the ter-
mination of this contract or such other 
remedy as the recipient deems appro-
priate, which may include, but is not 
limited to: 

(1) Withholding monthly progress 
payments; 

(2) Assessing sanctions; 
(3) Liquidated damages; and/or 
(4) Disqualifying the contractor from 

future bidding as non-responsible. 

[79 FR 59593, Oct. 2, 2014] 

§ 26.15 How can recipients apply for 
exemptions or waivers? 

(a) You can apply for an exemption 
from any provision of this part. To 
apply, you must request the exemption 
in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA, 
or FAA. The Secretary will grant the 
request only if it documents special or 
exceptional circumstances, not likely 
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that 
make your compliance with a specific 
provision of this part impractical. You 
must agree to take any steps that the 
Department specifies to comply with 
the intent of the provision from which 
an exemption is granted. The Secretary 
will issue a written response to all ex-
emption requests. 

(b) You can apply for a waiver of any 
provision of Subpart B or C of this part 
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract 
goals or good faith efforts. Program 
waivers are for the purpose of author-
izing you to operate a DBE program 
that achieves the objectives of this 
part by means that may differ from one 
or more of the requirements of Subpart 
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B or C of this part. To receive a pro-
gram waiver, you must follow these 
procedures: 

(1) You must apply through the con-
cerned operating administration. The 
application must include a specific pro-
gram proposal and address how you 
will meet the criteria of paragraph 
(b)(2) of this section. Before submitting 
your application, you must have had 
public participation in developing your 
proposal, including consultation with 
the DBE community and at least one 
public hearing. Your application must 
include a summary of the public par-
ticipation process and the information 
gathered through it. 

(2) Your application must show 
that— 

(i) There is a reasonable basis to con-
clude that you could achieve a level of 
DBE participation consistent with the 
objectives of this part using different 
or innovative means other than those 
that are provided in subpart B or C of 
this part; 

(ii) Conditions in your jurisdiction 
are appropriate for implementing the 
proposal; 

(iii) Your proposal would prevent dis-
crimination against any individual or 
group in access to contracting opportu-
nities or other benefits of the program; 
and 

(iv) Your proposal is consistent with 
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram. 

(3) The Secretary has the authority 
to approve your application. If the Sec-
retary grants your application, you 
may administer your DBE program as 
provided in your proposal, subject to 
the following conditions: 

(i) DBE eligibility is determined as 
provided in subparts D and E of this 
part, and DBE participation is counted 
as provided in § 26.49; 

(ii) Your level of DBE participation 
continues to be consistent with the ob-
jectives of this part; 

(iii) There is a reasonable limitation 
on the duration of your modified pro-
gram; and 

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
er. 

(4) The Secretary may end a program 
waiver at any time and require you to 
comply with this part’s provisions. The 
Secretary may also extend the waiver, 
if he or she determines that all require-
ments of paragraphs (b)(2) and (3) of 
this section continue to be met. Any 
such extension shall be for no longer 
than period originally set for the dura-
tion of the program. 

Subpart B—Administrative Re-
quirements for DBE Programs 
for Federally Assisted Con-
tracting 

§ 26.21 Who must have a DBE pro-
gram? 

(a) If you are in one of these cat-
egories and let DOT-assisted contracts, 
you must have a DBE program meeting 
the requirements of this part: 

(1) All FHWA primary recipients re-
ceiving funds authorized by a statute 
to which this part applies; 

(2) All FTA recipients receiving plan-
ning, capital and/or operating assist-
ance must maintain a DBE program. 

(i) FTA Tier I recipients must have a 
DBE program meeting all the require-
ments of this part. 

(ii) Beginning 180 days after the pub-
lication of the final rule, FTA Tier II 
recipients must maintain a program lo-
cally meeting the following require-
ments of this part: 

(A) Reporting and recordkeeping 
under § 26.11; 

(B) Contract assurances under § 26.13; 
(C) Policy statement under § 26.23; 
(D) Fostering small business partici-

pation under § 26.39; and 
(E) Transit vehicle procurements 

under § 26.49. 
(3) FAA recipients receiving grants 

for airport planning or development 
that will award prime contracts the cu-
mulative total value of which exceeds 
$250,000 in FAA funds in a Federal fis-
cal year. 

(b)(1) You must submit a conforming 
DBE program to the concerned Oper-
ating Administration (OA). Once the 
OA has approved your program, the ap-
proval counts for all of your DOT-as-
sisted programs (except goals that are 
reviewed by the relevant OA). 

(2) You do not have to submit regular 
updates of your DBE program plan if 

VerDate Sep<11>2014 18:59 Jun 10, 2026 Jkt 265229 PO 00000 Frm 00277 Fmt 8010 Sfmt 8010 Y:\SGML\265229.XXX 265229sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2026-06-29T13:29:09-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




