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of Transportation or any of its oper-
ating administrations.

(b) The Secretary of Transportation,
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may
issue written interpretations of or
written guidance concerning this part.
Written interpretations and guidance
are valid, and express the official posi-
tions and views of the Department of
Transportation or any of its operating
administrations, only if they are issued
over the signature of the Secretary of
Transportation or if they contain the
following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]

§26.11 What records do recipients
keep and report?

(a) You must transmit the Uniform
Report of DBE Awards or Commit-
ments and Payments, found in Appen-
dix B to this part, at the intervals stat-
ed on the form.

(b) You must continue to provide
data about your DBE program to the
Department as directed by DOT oper-
ating administrations.

(c) You must create and maintain a
bidders list.

(1) The purpose of this list is to pro-
vide you as accurate data as possible
about the universe of DBE and non-
DBE contractors and subcontractors
who seek to work on your Federally-as-
sisted contracts for use in helping you
set your overall goals.

(2) You must obtain the following in-
formation about DBE and non-DBE
contractors and subcontractors who
seek to work on your Federally-as-
sisted contracts:

(i) Firm name;

(ii) Firm address;

(iii) Firm’s status as a DBE or non-
DBE;

(iv) Age of the firm; and

(v) The annual gross receipts of the
firm. You may obtain this information
by asking each firm to indicate into
what gross receipts bracket they fit
(e.g., less than $500,000; $500,000-$1 mil-
lion; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure
from the firm.

§26.13

(3) You may acquire the information
for your bidders list in a variety of
ways. For example, you can collect the
data from all bidders, before or after
the bid due date. You can conduct a
survey that will result in statistically
sound estimate of the universe of DBE
and non-DBE contractors and sub-
contractors who seek to work on your
Federally-assisted contracts. You may
combine different data collection ap-
proaches (e.g., collect name and address
information from all bidders, while
conducting a survey with respect to
age and gross receipts information).

(d) You must maintain records docu-
menting a firm’s compliance with the
requirements of this part. At a min-
imum, you must keep a complete appli-
cation package for each certified firm
and all affidavits of no-change, change
notices, and on-site reviews. These
records must be retained in accordance
with applicable record retention re-
quirements for the recipient’s financial
assistance agreement. Other certifi-
cation or compliance related records
must be retained for a minimum of
three (3) years unless otherwise pro-
vided by applicable record retention re-
quirements for the recipient’s financial
assistance agreement, whichever is
longer.

(e) The State department of transpor-
tation in each UCP established pursu-
ant to §26.81 of this part must report to
the Department of Transportation’s Of-
fice of Civil Rights, by January 1, 2015,
and each year thereafter, the percent-
age and location in the State of cer-
tified DBE firms in the UCP Directory
controlled by the following:

(1) Women;

(2) Socially and economically dis-
advantaged individuals (other than
women); and

(3) Individuals who are women and
are otherwise socially and economi-
cally disadvantaged individuals.

[64 FR 5126, Feb. 2, 1999, as amended at 656 FR
68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011;
79 FR 59593, Oct. 2, 2014]

§26.13 What assurances must recipi-
ents and contractors make?

(a) Each financial assistance agree-
ment you sign with a DOT operating
administration (or a primary recipient)
must include the following assurance:
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§26.15

The recipient shall not discriminate on
the basis of race, color, national origin,
or sex in the award and performance of
any DOT-assisted contract or in the ad-
ministration of its DBE program or the
requirements 49 CFR part 26. The re-
cipient shall take all necessary and
reasonable steps under 49 CFR part 26
to ensure nondiscrimination in the
award and administration of DOT-as-
sisted contracts. The recipient’s DBE
program, as required by 49 CFR part 26
and as approved by DOT, is incor-
porated by reference in this agreement.
Implementation of this program is a
legal obligation and failure to carry
out its terms shall be treated as a vio-
lation of this agreement. Upon notifi-
cation to the recipient of its failure to
carry out its approved program, the
Department may impose sanctions as
provided for under 49 CFR part 26 and
may, in appropriate cases, refer the
matter for enforcement under 18 U.S.C.
1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et
seq.).

(b) Each contract you sign with a
contractor (and each subcontract the
prime contractor signs with a subcon-
tractor) must include the following as-
surance: The contractor, sub recipient
or subcontractor shall not discriminate
on the basis of race, color, national ori-
gin, or sex in the performance of this
contract. The contractor shall carry
out applicable requirements of 49 CFR
part 26 in the award and administra-
tion of DOT-assisted contracts. Failure
by the contractor to carry out these re-
quirements is a material breach of this
contract, which may result in the ter-
mination of this contract or such other
remedy as the recipient deems appro-
priate, which may include, but is not
limited to:

(1) Withholding monthly progress
payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from
future bidding as non-responsible.

[79 FR 59593, Oct. 2, 2014]
§26.15 How can recipients apply for
exemptions or waivers?

(a) You can apply for an exemption
from any provision of this part. To
apply, you must request the exemption

49 CFR Subtitle A (10-1-23 Edition)

in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA,
or FAA. The Secretary will grant the
request only if it documents special or
exceptional circumstances, not likely
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(b) You can apply for a waiver of any
provision of Subpart B or C of this part
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate a DBE program
that achieves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive a pro-
gram waiver, you must follow these
procedures:

(1) You must apply through the con-
cerned operating administration. The
application must include a specific pro-
gram proposal and address how you
will meet the criteria of paragraph
(b)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with
the DBE community and at least one
public hearing. Your application must
include a summary of the public par-
ticipation process and the information
gathered through it.

(2) Your application must
that—

(i) There is a reasonable basis to con-
clude that you could achieve a level of
DBE participation consistent with the
objectives of this part using different
or innovative means other than those
that are provided in subpart B or C of
this part;

(ii) Conditions in your jurisdiction
are appropriate for implementing the
proposal;

(iii) Your proposal would prevent dis-
crimination against any individual or

show
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