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(4) If you do not request conciliation, 
or a conciliation agreement is not 
signed within the time provided in 
paragraph (d)(1) of this section, then 
enforcement proceedings begin. 

(e) Enforcement actions. (1) Enforce-
ment actions are taken as provided in 
this subpart. 

(2) Applicable findings in enforce-
ment proceedings are binding on all 
DOT offices. 

§ 26.105 What enforcement actions 
apply in FAA programs? 

(a) Compliance with all requirements 
of this part by airport sponsors and 
other recipients of FAA financial as-
sistance is enforced through the proce-
dures of Title 49 of the United States 
Code, including 49 U.S.C. 47106(d), 
47111(d), and 47122, and regulations im-
plementing them. 

(b) The provisions of § 26.103(b) and 
this section apply to enforcement ac-
tions in FAA programs. 

(c) Any person who knows of a viola-
tion of this part by a recipient of FAA 
funds may file a complaint under 14 
CFR part 16 with the Federal Aviation 
Administration Office of Chief Counsel. 

§ 26.107 What enforcement actions 
apply to firms participating in the 
DBE program? 

(a) If you are a firm that does not 
meet the eligibility criteria of subpart 
D of this part and that attempts to par-
ticipate in a DOT-assisted program as a 
DBE on the basis of false, fraudulent, 
or deceitful statements or representa-
tions or under circumstances indi-
cating a serious lack of business integ-
rity or honesty, the Department may 
initiate suspension or debarment pro-
ceedings against you under 2 CFR parts 
180 and 1200. 

(b) If you are a firm that, in order to 
meet DBE contract goals or other DBE 
program requirements, uses or at-
tempts to use, on the basis of false, 
fraudulent or deceitful statements or 
representations or under circumstances 
indicating a serious lack of business in-
tegrity or honesty, another firm that 
does not meet the eligibility criteria of 
subpart D of this part, the Department 
may initiate suspension or debarment 
proceedings against you under 2 CFR 
parts 180 and 1200. 

(c) In a suspension or debarment pro-
ceeding brought under paragraph (a) or 
(b) of this section, the concerned oper-
ating administration may consider the 
fact that a purported DBE has been 
certified by a recipient. Such certifi-
cation does not preclude the Depart-
ment from determining that the pur-
ported DBE, or another firm that has 
used or attempted to use it to meet 
DBE goals, should be suspended or 
debarred. 

(d) The Department may take en-
forcement action under 49 CFR Part 31, 
Program Fraud and Civil Remedies, 
against any participant in the DBE 
program whose conduct is subject to 
such action under 49 CFR part 31. 

(e) The Department may refer to the 
Department of Justice, for prosecution 
under 18 U.S.C. 1001 or other applicable 
provisions of law, any person who 
makes a false or fraudulent statement 
in connection with participation of a 
DBE in any DOT-assisted program or 
otherwise violates applicable Federal 
statutes. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 
5101, Jan. 28, 2011] 

§ 26.109 What are the rules governing 
information, confidentiality, co-
operation, and intimidation or re-
taliation? 

(a) Availability of records. (1) In re-
sponding to requests for information 
concerning any aspect of the DBE pro-
gram, the Department complies with 
provisions of the Federal Freedom of 
Information and Privacy Acts (5 U.S.C. 
552 and 552a). The Department may 
make available to the public any infor-
mation concerning the DBE program 
release of which is not prohibited by 
Federal law. 

(2) Notwithstanding any provision of 
Federal or state law, you must not re-
lease any information that may rea-
sonably be construed as confidential 
business information to any third 
party without the written consent of 
the firm that submitted the informa-
tion. This includes applications for 
DBE certification and supporting infor-
mation. However, you must transmit 
this information to DOT in any certifi-
cation appeal proceeding under § 26.89 
of this part or to any other state to 
which the individual’s firm has applied 
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for certification under § 26.85 of this 

part. 

(b) Confidentiality of information on 
complainants. Notwithstanding the pro-

visions of paragraph (a) of this section, 

the identity of complainants shall be 

kept confidential, at their election. If 

such confidentiality will hinder the in-

vestigation, proceeding or hearing, or 

result in a denial of appropriate admin-

istrative due process to other parties, 

the complainant must be advised for 

the purpose of waiving the privilege. 

Complainants are advised that, in some 

circumstances, failure to waive the 

privilege may result in the closure of 

the investigation or dismissal of the 

proceeding or hearing. FAA follows the 

procedures of 14 CFR part 16 with re-

spect to confidentiality of information 

in complaints. 

(c) Cooperation. All participants in 

the Department’s DBE program (in-

cluding, but not limited to, recipients, 

DBE firms and applicants for DBE cer-

tification, complainants and appel-

lants, and contractors using DBE firms 

to meet contract goals) are required to 

cooperate fully and promptly with DOT 

and recipient compliance reviews, cer-

tification reviews, investigations, and 

other requests for information. Failure 

to do so shall be a ground for appro-

priate action against the party in-

volved (e.g., with respect to recipients, 

a finding of noncompliance; with re-

spect to DBE firms, denial of certifi-

cation or removal of eligibility and/or 

suspension and debarment; with re-

spect to a complainant or appellant, 

dismissal of the complaint or appeal; 

with respect to a contractor which uses 

DBE firms to meet goals, findings of 

non-responsibility for future contracts 

and/or suspension and debarment). 

(d) Intimidation and retaliation. If you 

are a recipient, contractor, or any 

other participant in the program, you 

must not intimidate, threaten, coerce, 

or discriminate against any individual 

or firm for the purpose of interfering 

with any right or privilege secured by 

this part or because the individual or 

firm has made a complaint, testified, 
assisted, or participated in any manner 
in an investigation, proceeding, or 
hearing under this part. If you violate 

this prohibition, you are in noncompli-
ance with this part. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 
35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011] 

APPENDIX A TO PART 26—GUIDANCE 
CONCERNING GOOD FAITH EFFORTS 

I. When, as a recipient, you establish a 
contract goal on a DOT-assisted contract for 
procuring construction, equipment, services, 
or any other purpose, a bidder must, in order 
to be responsible and/or responsive, make 
sufficient good faith efforts to meet the goal. 
The bidder can meet this requirement in ei-
ther of two ways. First, the bidder can meet 
the goal, documenting commitments for par-
ticipation by DBE firms sufficient for this 
purpose. Second, even if it doesn’t meet the 
goal, the bidder can document adequate good 
faith efforts. This means that the bidder 
must show that it took all necessary and 
reasonable steps to achieve a DBE goal or 
other requirement of this part which, by 
their scope, intensity, and appropriateness 
to the objective, could reasonably be ex-
pected to obtain sufficient DBE participa-
tion, even if they were not fully successful. 

II. In any situation in which you have es-
tablished a contract goal, Part 26 requires 
you to use the good faith efforts mechanism 
of this part. As a recipient, you have the re-
sponsibility to make a fair and reasonable 
judgment whether a bidder that did not meet 
the goal made adequate good faith efforts. It 
is important for you to consider the quality, 
quantity, and intensity of the different kinds 
of efforts that the bidder has made, based on 
the regulations and the guidance in this Ap-
pendix. 

The efforts employed by the bidder should 
be those that one could reasonably expect a 
bidder to take if the bidder were actively and 
aggressively trying to obtain DBE participa-
tion sufficient to meet the DBE contract 
goal. Mere pro forma efforts are not good 
faith efforts to meet the DBE contract re-
quirements. We emphasize, however, that 
your determination concerning the suffi-
ciency of the firm’s good faith efforts is a 
judgment call. Determinations should not be 
made using quantitative formulas. 

III. The Department also strongly cautions 
you against requiring that a bidder meet a 
contract goal (i.e., obtain a specified amount 
of DBE participation) in order to be awarded 
a contract, even though the bidder makes an 
adequate good faith efforts showing. This 
rule specifically prohibits you from ignoring 
bona fide good faith efforts. 

IV. The following is a list of types of ac-
tions which you should consider as part of 
the bidder’s good faith efforts to obtain DBE 
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