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studies, investment grade revenue fore-
casts, and other studies and analyses 
necessary prior to initiation of con-
struction. Final design and engineering 
work will also be initiated for the 
down-selected project(s). To be down- 
selected a project must appear to meet 
the project eligibility standards con-
tained in § 268.11 (b), rate highly in the 
project selection criteria specified in 
§ 268.17, be judged by FRA to have a 
good chance of being constructed with 
the Federal funds authorized for this 
program, and be successfully operated 
by a public/private partnership. 

(b) Only one project will be selected 
in Phase IV of the Maglev Deployment 
Program and be eligible for any Fed-
eral construction funds that Congress 
chooses to make available. That one 
project must meet each and every 
project eligibility standard contained 
in § 268.11 (b). If more than one project 
down-selected in Phase III and funded 
through Phase IV meets all of these 
standards, then FRA will evaluate and 
compare the eligible projects according 
to the set of project selection criteria 
contained in § 268.17. 

(c) In reviewing competing projects 
under the project eligibility standards 
and project selection criteria, the FRA 
will exercise particular vigilance re-
garding the following elements of the 
preconstruction planning process, al-
though not to the exclusion of others: 

(1) The credibility of the demand and 
revenue forecasts, cost estimates, and 
benefit/cost comparisons; and 

(2) The credibility of the financial 
plan. 

(d) FRA intends to make periodic re-
views of the processes and products of 
grant recipients. Such reviews may in-
clude, at the FRA’s option, reviews at 
key milestones in the preparation of 
project descriptions. 

PART 269—COMPETITIVE PAS-
SENGER RAIL SERVICE PILOT 
PROGRAM 

Sec. 
269.1 Purpose. 
269.3 Limitations. 
269.5 Definitions. 
269.7 Petitions. 
269.9 Bid process. 
269.11 Evaluation. 
269.13 Award. 

269.15 Access to facilities; employees. 
269.17 Cessation of service. 

AUTHORITY: Sec. 11307, Pub. L. 114–94; 49 
U.S.C. 24711; and 49 CFR 1.89. 

SOURCE: 82 FR 31487, July 7, 2017, unless 
otherwise noted. 

§ 269.1 Purpose. 
The purpose of this part is to carry 

out the statutory mandate in 49 U.S.C. 
24711 requiring the Secretary to imple-
ment a pilot program for competitive 
selection of eligible petitioners in lieu 
of Amtrak to operate not more than 
three long-distance routes. 

§ 269.3 Limitations. 
(a) Route limitations. The pilot pro-

gram this part implements is available 
for not more than three Amtrak long- 
distance routes. 

(b) Time limitations. An eligible peti-
tioner awarded a contract to provide 
passenger rail service under the pilot 
program this part implements shall 
only provide such service for a period 
not to exceed four years from the date 
of commencement of service. The Ad-
ministrator has the discretion to renew 
such service for one additional oper-
ation period of four years. 

§ 269.5 Definitions. 
As used in this part— 
Act means the Fixing America’s Sur-

face Transportation Act (Pub. L. 114–94 
(Dec. 4, 2015)). 

Administrator means the Federal Rail-
road Administrator, or the Federal 
Railroad Administrator’s delegate. 

Amtrak means the National Railroad 
Passenger Corporation. 

Eligible petitioner means one of the 
following entities, other than Amtrak, 
that has submitted a petition to FRA 
under § 269.7: 

(1) A rail carrier or rail carriers that 
own the infrastructure over which Am-
trak operates a long-distance route, or 
another rail carrier that has a written 
agreement with a rail carrier or rail 
carriers that own such infrastructure; 

(2) A State, group of States, or State- 
supported joint powers authority or 
other sub-State governance entity re-
sponsible for providing intercity rail 
passenger transportation with a writ-
ten agreement with the rail carrier or 
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rail carriers that own the infrastruc-
ture over which Amtrak operates a 
long-distance route and that host or 
would host the intercity rail passenger 
transportation; or 

(3) A State, group of States, or State- 
supported joint powers authority or 
other sub-State governance entity re-
sponsible for providing intercity rail 
passenger transportation and a rail 
carrier with a written agreement with 
another rail carrier or rail carriers 
that own the infrastructure over which 
Amtrak operates a long-distance route 
and that host or would host the inter-
city rail passenger transportation. 

File and filed mean submission of a 
document under this part to FRA at 
PassengerRail.Liaison@dot.gov on the 
date the document was emailed to 
FRA. 

Financial plan means a plan that con-
tains, for each Federal fiscal year fully 
or partially covered by the bid: 

(1) An annual projection of the reve-
nues, expenses, capital expenditure re-
quirements, and cash flows (from oper-
ating activities, investing activities, 
and financing activities, showing 
sources and uses of funds, including the 
operating subsidy amount) attributable 
to the route; and 

(2) A statement of the assumptions 
underlying the financial plan’s con-
tents. 

FRA means the Federal Railroad Ad-
ministration. 

Operating plan means a plan that con-
tains, for each Federal fiscal year fully 
or partially covered by the bid: 

(1) A complete description of the 
service planned to be offered, including 
the train schedules, frequencies, equip-
ment consists, fare structures, and 
such amenities as sleeping cars and 
food service provisions; station loca-
tions; hours of operation; provisions for 
accommodating the traveling public, 
including proposed arrangements for 
stations shared with other routes; ex-
pected ridership; passenger-miles; reve-
nues by class of service between each 
city-pair proposed to be served; 
connectivity with other intercity 
transportation services; and compli-
ance with applicable Service Outcome 
Agreements; and 

(2) A statement of the assumptions 
underlying the operating plan’s con-
tents. 

Long-distance route means those 
routes described in 49 U.S.C. 24102(5) 
and operated by Amtrak on the date of 
enactment of the Act. 

§ 269.7 Petitions. 

(a) In general. An eligible petitioner 
may petition FRA to provide intercity 
passenger rail transportation over a 
long-distance route in lieu of Amtrak 
for a period of time consistent with the 
time limitations described in § 269.3(b). 

(b) Petition requirements. Eligible peti-
tioners must: 

(1) File the petition with FRA no 
later than 180 days after September 5, 
2017; 

(2) Describe the petition as a ‘‘Peti-
tion to Provide Passenger Rail Service 
under 49 CFR part 269’’; 

(3) Describe the long-distance route 
or routes over which the eligible peti-
tioner wants to provide intercity pas-
senger rail transportation and the Am-
trak service that the eligible petitioner 
wants to replace; and 

(4) If applicable, provide an executed 
copy of all written agreements with all 
entities that own infrastructure on the 
long-distance route or routes over 
which the eligible petitioner wants to 
provide intercity passenger rail trans-
portation. The written agreement(s) 
must demonstrate the infrastructure 
owner’s support for the petition. 

§ 269.9 Bid process. 

(a) Notification. FRA will notify the 
eligible petitioner and Amtrak of re-
ceipt of a petition filed with FRA and 
will publish a notice of receipt in the 
FEDERAL REGISTER not later than 30 
days after FRA’s receipt of such peti-
tion. 

(b) Bid requirements. An eligible peti-
tioner that has filed a timely petition 
under § 269.7 and Amtrak, if Amtrak de-
sires, may file a bid with FRA not later 
than 120 days after FRA publishes the 
notice of receipt in the FEDERAL REG-
ISTER under paragraph (a) of this sec-
tion. Each such bid must: 

(1) Provide FRA with sufficient infor-
mation to evaluate the level of service 
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described in the proposal, and to evalu-
ate the proposal’s compliance with the 
requirements in § 269.13(b); 

(2) Describe how the bidder would op-
erate the route; 

(i) This description must include, but 
is not limited to, an operating plan, a 
financial plan and, if applicable, any 
executed agreement(s) necessary for 
the operation of passenger service over 
right-of-way on the route that is not 
owned by the bidder. 

(ii) In addition, if the bidder intends 
to generate any revenues from ancil-
lary activities (i.e., activities other 
than passenger transportation, accom-
modations, and food service) as part of 
its proposed operation of the route, 
then the bidder must fully describe 
such ancillary activities and identify 
their incremental impact in all rel-
evant sections of the operating plan 
and the financial plan, and on the 
route’s performance, together with the 
assumptions underlying the estimates 
of such incremental impacts. 

(3) Describe what passenger equip-
ment the bidder would need, including 
how it would be procured; 

(4) Describe in detail, including 
amounts, timing, and intended pur-
pose, what sources of Federal and non- 
Federal funding the bidder would use, 
including but not limited to any Fed-
eral or State operating subsidy and any 
other Federal or State payments; 

(5) Contain a staffing plan describing 
the number of employees the bidder 
needs to operate the service, the job as-
signments and requirements, and the 
terms of work for prospective and cur-
rent employees of the bidder for the 
service outlined in the bid; 

(6) Describe the capital needs for the 
passenger rail service including in de-
tail any costs associated with compli-
ance with Federal law and regulations; 

(7) Describe in detail the bidder’s 
plans for meeting all FRA safety re-
quirements, including equipment, em-
ployee, and passenger parameters; 

(8) Describe, for each Federal fiscal 
year fully or partially covered by the 
bid, a projection of the passenger rail 
service route’s total revenue, total 
costs, total contribution/loss, and net 
cash used in operating activities per 
passenger-mile attributable to the 
route; 

(9) Describe how the passenger rail 
service would meet or exceed the per-
formance required of or achieved by 
Amtrak on the applicable route during 
the last fiscal year, and how the bidder 
would report on the performance stand-
ards. At a minimum, this description 
must include, for each Federal fiscal 
year fully or partially covered by the 
bid a projection of the route’s expected 
Passenger Miles per Train Mile, End- 
Point and All Stations On-Time Per-
formance, Host Railroad and Operator 
Responsible Delays per 10,000 Train 
Miles, Percentage of Passenger Trips 
to/from Underserved Communities, 
Service Interruptions per 10,000 Train 
Miles due to Equipment-Related Prob-
lems, and customer service quality; 

(10) Analyze the reasonably foresee-
able effects, both positive and nega-
tive, of the passenger rail service on 
other intercity passenger rail services; 

(11) Describe the bidder’s compliance 
with all applicable Federal, state, and 
local laws; and 

(12) Provide State or States written 
concurrence of the bid for a route that 
receives funding from a State or 
States. 

(c) Supplemental information. (1) FRA 
may request supplemental information 
from a bidder and/or Amtrak if FRA 
determines it needs such information 
to evaluate a bid. 

(2) FRA’s request may seek informa-
tion about the costs related to the 
service that Amtrak would still incur 
following the cessation of service, in-
cluding the increased costs for other 
services. 

(3) FRA will establish a deadline by 
which the bidder and/or Amtrak must 
file the supplemental information with 
FRA. 

§ 269.11 Evaluation. 
(a) Evaluation. FRA will select a win-

ning bidder by evaluating the bids 
based on the requirements of this part. 

(b) Notification. (1) Upon selecting a 
winning bidder, FRA will publish a no-
tice in the FEDERAL REGISTER describ-
ing the identity of the winning bidder, 
the long-distance route the bidder will 
operate, a detailed justification ex-
plaining why FRA selected the bid, and 
any other information the Adminis-
trator determines appropriate. 
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(2) The notice under this paragraph 
(b) will be open for public comment for 
30 days after the date FRA selects the 
bid. 

§ 269.13 Award. 
(a) Award. FRA will execute a con-

tract with a winning bidder that is not 
or does not include Amtrak, consistent 
with the requirements of this section 
and as FRA may otherwise require, not 
later than 270 days after the bid dead-
line established by § 269.9(b). 

(b) Contract requirements. Among 
other things, the contract between 
FRA and a winning bidder that is not 
or does not include Amtrak must: 

(1) Award to the winning bidder the 
right and obligation to provide inter-
city passenger rail transportation over 
that route subject to such performance 
standards as FRA may require for a du-
ration consistent with § 269.3(b); 

(2) Award to the winning bidder an 
operating subsidy, as determined by 
FRA and based on Amtrak’s final au-
dited publicly-reported fully-allocated 
operating costs of the route for the 
prior fiscal year, excluding costs re-
lated to Other Postretirement Em-
ployee Benefits, Amtrak Performance 
Tracking System Asset Allocations, 
Project Related Costs, and Amtrak Of-
fice of Inspector General activities, 
subject to the availability of funding, 
for the first year at a level that does 
not exceed 90 percent of the level in ef-
fect for that specific route during the 
fiscal year preceding the fiscal year in 
which the petition was received, ad-
justed for inflation; 

(3) State that any award of an oper-
ating subsidy is made annually, is sub-
ject to the availability of funding, and 
is based on the amount calculated 
under paragraph (b)(2) of this section, 
adjusted for inflation; 

(4) Condition the operating and sub-
sidy rights upon the winning bidder 
providing intercity passenger rail 
transportation over the route that is 
no less frequent, nor over a shorter dis-
tance, than Amtrak provided on that 
route before the award; 

(5) Condition the operating and sub-
sidy rights upon the winning bidder’s 
compliance with performance stand-
ards FRA may require, but which, at a 
minimum, must meet or exceed the 

performance required of or achieved by 
Amtrak on the applicable route during 
the fiscal year immediately preceding 
the year the bid is submitted; 

(6) Subject the winning bidder to the 
grant conditions established by 49 
U.S.C. 24405; and 

(7) Subject the winning bidder to the 
requirements of the appropriations 
act(s) funding the contract. 

(c) Publication. The winning bidder 
shall make their bid available to the 
public after the bid award with any ap-
propriate redactions for confidential or 
proprietary information. 

§ 269.15 Access to facilities; employees. 

(a) Access to facilities. (1) If the award 
under § 269.13 is made to an eligible pe-
titioner, Amtrak must provide that eli-
gible petitioner access to the Amtrak- 
owned reservation system, stations, 
and facilities directly related to oper-
ations of the awarded route(s). 

(2) If Amtrak and the eligible peti-
tioner awarded a route cannot agree on 
the terms of access, either party may 
petition the Surface Transportation 
Board under 49 U.S.C. 24711(g). 

(b) Employees. The employees of any 
person, except as provided in a collec-
tive bargaining agreement, an eligible 
petitioner uses in the operation of a 
route under this part shall be consid-
ered an employee of that eligible peti-
tioner and subject to the applicable 
Federal laws and regulations governing 
similar crafts or classes of employees 
of Amtrak. 

(c) Hiring preference. The winning bid-
der must provide hiring preference to 
qualified Amtrak employees displaced 
by the award of the bid, consistent 
with the staffing plan the winning bid-
der submits and the grant conditions 
established by 49 U.S.C. 24405. 

§ 269.17 Cessation of service. 

(a) If an eligible petitioner awarded a 
route under this part ceases to operate 
the service or fails to fulfill its obliga-
tions under the contract required 
under § 269.13, the Administrator, in 
collaboration with the Surface Trans-
portation Board, shall take any nec-
essary action consistent with title 49 of 
the United States Code to enforce the 
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contract and ensure the continued pro-
vision of service, including the install-
ment of an interim service and re-bid-
ding the contract to operate the serv-
ice. 

(b) In re-bidding the contract, the en-
tity providing service must either be 
Amtrak or an eligible petitioner. 

PART 270—SYSTEM SAFETY 
PROGRAM 

Subpart A—General 

Sec. 
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270.3 Application. 
270.5 Definitions. 
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Retention of System Safety Program Plans 
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plan. 

Subpart D—System Safety Program Internal 
Assessments and External Auditing 

270.301 General. 
270.303 Internal system safety program as-

sessment. 
270.305 External safety audit. 

Subpart E—Fatigue Risk Management 
Programs 

270.401 Definitions. 
270.403 Purpose and scope of a Fatigue Risk 

Management Program (FRMP). 
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270.407 Requirements for an FRMP. 
270.409 Requirements for an FRMP plan. 

APPENDIX A TO PART 270 [RESERVED] 
APPENDIX B TO PART 270—FEDERAL RAILROAD 

ADMINISTRATION GUIDANCE ON THE SYS-
TEM SAFETY PROGRAM CONSULTATION 
PROCESS 
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AUTHORITY: 49 U.S.C. 20103, 20106–20107, 
20118–20119, 20156, 21301, 21304, 21311; 28 U.S.C. 
2461, note; and 49 CFR 1.89. 

SOURCE: 81 FR 53896, Aug. 12, 2016, unless 
otherwise noted. 

Subpart A—General 
§ 270.1 Purpose and scope. 

(a) The purpose of this part is to im-
prove railroad safety through struc-
tured, proactive processes and proce-
dures developed and implemented by 
passenger rail operations. This part re-
quires certain passenger rail operations 
to establish a system safety program 
that systematically evaluates railroad 
safety hazards and the resulting risks 
on their systems and manages those 
risks to reduce the number and rates of 
railroad accidents, incidents, injuries, 
and fatalities. 

(b) This part prescribes minimum 
Federal safety standards for the prepa-
ration, adoption, and implementation 
of railroad system safety programs. 
This part does not restrict passenger 
rail operations from adopting and en-
forcing additional or more stringent re-
quirements not inconsistent with this 
part. 

(c) This part prescribes the protec-
tion of information generated solely 
for the purpose of planning, imple-
menting, or evaluating a system safety 
program under this part. 

[81 FR 53896, Aug. 12, 2016, as amended at 85 
FR 12843, Mar. 4, 2020] 

§ 270.3 Application. 
(a) Except as provided in paragraph 

(b) of this section, this part applies to 
all— 

(1) Passenger rail operations that op-
erate intercity or commuter passenger 
train service on the general railroad 
system of transportation; and 

(2) Passenger rail operations that op-
erate commuter or other short-haul 
rail passenger train service in a metro-
politan or suburban area (as described 
by 49 U.S.C. 20102(2)), including public 
authorities operating passenger train 
service. 

(b) This part does not apply to: 
(1) Rapid transit operations in an 

urban area that are not connected to 
the general railroad system of trans-
portation; 
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