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postponing the effective date of the no-
tice of exemption within 80 days of the 
FEDERAL REGISTER publication de-
scribed in paragraph (b)(2)(ii) of this 
section. The decision to vacate will be 
effective on the date of service. 

(3) If the Board has established the 
conditions and amount of compensa-
tion, and the original offer is with-
drawn under paragraph (h)(7) of this 
section, any other offeror found to be 
financially responsible may accept the 
Board’s decision within 20 days after 
the service date of the Board’s decision 
setting terms and conditions. If the de-
cision is accepted by another such of-
feror, the Board will require the appli-
cant to accept the terms incorporated 
in the Board’s decision. 

(m) Additional time for filing. Notwith-
standing the deadlines previously set 
forth in part 1152 for filing an offer of 
financial assistance, parties that can 
show that they would be materially 
prejudiced by having less than the full 
4 months for filing an offer of financial 
assistance provided in 49 U.S.C. 10904(c) 
for application proceedings may seek 
relief under 49 CFR part 1117. 

(n) Special provisions for summary dis-
continuance and abandonment of lines 
not part of the Final System Plan. (1) 
Board authorization is not needed for 
the cessation of service on a line of 
railroad formerly in reorganization 
that was not included in the Final Sys-
tem Plan (Plan) under the Regional 
Rail Reorganization Act of 1973, 45 
U.S.C. 701 et seq., as amended by the 
Railroad Revitalization and Regu-
latory Reform Act of 1976, if the line 
has been continuously subsidized since 
the inception of the Plan. To provide 
an opportunity for rail service continu-
ation through offers of financial assist-
ance, however, the owner of the line 
must give not less than 60 days’ notice 
of a discontinuance, and beginning 120 
days after discontinuance, not less 
than 30 days’ notice of abandonment. 
Designated operators need only comply 
with the notice requirements of 
§ 1150.11 of this title. In instances of 
discontinuance by a designated oper-
ator, the line owner is not obligated to 
operate the line. Notice is to be sent by 
the line owner to the Board, the gov-
ernor and transportation agencies and 
the government of each political sub-

division of each state in which such 
rail properties are located and to each 
shipper who has used the rail service 
during the previous 12 months. The 
Board will generally apply the OFA 
procedures in this section (49 CFR 
1152.27) for class exemptions to sum-
mary abandonment and discontinuance 
notices (except that the Board will not 
postpone the effective date of a sum-
mary discontinuance). For example, 
notice of summary abandonment or 
discontinuance will be published by the 
Board in the FEDERAL REGISTER within 
20 days of filing. Paragraph (b)(2)(ii) of 
this section. Expressions of intent to 
file an offer must be filed no later than 
10 days after the FEDERAL REGISTER 
publication. Paragraph (c)(2)(i) of this 
section. An offer must be filed within 
30 days of the FEDERAL REGISTER publi-
cation. Paragraphs (b)(2)(ii) and 
(c)(2)(ii)(B) of this section. The Board 
will review offers to determine if a fi-
nancially responsible person has of-
fered assistance. If this criterion is 
met, the Board will postpone the effec-
tive date of the summary abandonment 
(but not the discontinuance) within 35 
days of the FEDERAL REGISTER publica-
tion. Paragraph (e)(2) of this section. If 
the carrier and financially responsible 
person fail to agree on the amount or 
terms of subsidy or purchase, either 
party may request the Board to estab-
lish the conditions and amount of the 
compensation. This request must be 
filed within 30 days after the offer of 
purchase or subsidy is made, and the 
Board will issue a decision within 30 
days after the request is due. Para-
graphs (g)(1) and (h)(1) of this section. 

(2) Where a designated operator is 
being used, it shall be paid a reasonable 
management fee. If the parties cannot 
agree on this fee, it shall be four and 
one-half percent of the total annual 
revenues attributable to the branch. 

[61 FR 67883, Dec. 24, 1996, as amended at 63 
FR 28290, May 22, 1998; 74 FR 52909, Oct. 15, 
2009; 75 FR 30713, June 2, 2010; 82 FR 31007, 
July 5, 2017] 

§ 1152.28 Public use procedures. 

(a)(1) If the Board finds that the 
present or future public convenience 
and necessity require or permit aban-
donment or discontinuance, the Board 
will determine if the involved rail 
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properties are appropriate for use for 

other public purposes. 

(2) A request for a public use condi-

tion under 49 U.S.C. 10905 must be in 

writing and set forth: 

(i) The condition sought; 

(ii) The public importance of the con-

dition; 

(iii) The period of time for which the 

condition would be effective (up to the 

statutory maximum of 180 days); and 

(iv) Justification for the imposition 

of the time period. A copy of the re-

quest shall be mailed to the applicant. 

(3) For applications filed under part 

1152, subpart C, a request for a public 

use condition must be filed not more 

than 45 days after the application is 

filed. A decision on the public use re-

quest will be issued by the Board or the 

Director of the Office of Proceedings 

prior to the effective date of the aban-

donment. For abandonment exemp-

tions under part 1152, subpart F or ex-

emptions granted on the basis of an in-

dividual petition for exemption filed 

under 49 U.S.C. 10502, a request for a 

public use condition must be filed not 

more than 20 days from the date of 

publication of the notice of exemption 

in the FEDERAL REGISTER in the case of 

class exemptions under subpart F of 

this part, or not more than 20 days 
from the date of publication of notice 
of the filing of the petition for indi-
vidual exemption in the FEDERAL REG-
ISTER. 

(b) If the Board finds that the rail 
properties are appropriate for use for 
other public purposes, the railroad may 
dispose of the rail properties only 
under the conditions described in the 
Board’s decision. The conditions im-
posed by the Board may include a pro-
hibition against the disposal of the rail 
assets for a period of not more than 180 
days from the effective date of the de-
cision authorizing the abandonment or 
discontinuance, unless the properties 
have first been offered, on reasonable 
terms, for sale for public purposes. This 
period will run concurrently with any 
other postponements. Jurisdiction to 
impose such conditions expires after 
180 days from the effective date of the 
decision authorizing the abandonment 
or discontinuance. 

§ 1152.29 Prospective use of rights-of- 
way for interim trail use and rail 
banking. 

(a) Contents of request for interim trail 
use.If any state, political subdivision, 
or qualified private organization is in-
terested in acquiring or using a right- 
of-way of a rail line proposed to be 
abandoned for interim trail use and 
rail banking pursuant to 16 U.S.C. 
1247(d), it must file a comment or oth-
erwise include a request in its filing (in 
a regulated abandonment proceeding) 
or a petition (in an exemption pro-
ceeding) indicating that it would like 
to do so. The comment/request or peti-
tion must include: 

(1) A map depicting, and an accurate 
description of, the right-of-way, or por-
tion thereof (including mileposts), pro-
posed to be acquired or used; 

(2) A statement indicating the trail 
sponsor’s willingness to assume full re-
sponsibility for: 

(i) Managing the right-of-way; 
(ii) Any legal liability arising out of 

the transfer or use of the right-of-way 
(unless the user is immune from liabil-
ity, in which case it need only indem-
nify the railroad against any potential 
liability); and 

(iii) The payment of any and all taxes 
that may be levied or assessed against 
the right-of-way; and 

(3) An acknowledgment that interim 
trail use is subject to the sponsor’s 
continuing to meet its responsibilities 
described in paragraph (a)(2) of this 
section, and subject to possible future 
reconstruction and reactivation of the 
right-of-way for rail service. The state-
ment must be in the following form: 

STATEMENT OF WILLINGNESS TO ASSUME 
FINANCIAL RESPONSIBILITY 

In order to establish interim trail use and 
rail banking under 16 U.S.C. 1247(d) and 49 
CFR 1152.29 with respect to the right-of-way 
owned by ________ (Railroad) and operated by 
________ (Railroad), ________ (Interim Trail 
Sponsor) is willing to assume full responsi-
bility for: (1) Managing the right-of-way, (2) 
any legal liability arising out of the transfer 
or use of the right-of-way (unless the sponsor 
is immune from liability, in which case it 
need only indemnify the railroad against any 
potential liability), and (3) the payment of 
any and all taxes that may be levied or as-
sessed against the right of way. The prop-
erty, known as ________ (Name of Branch 
Line), extends from railroad milepost 
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