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(b) If an application for abandonment
or discontinuance is filed by a bank-
rupt railroad, the Board shall base its
decision (Report to the Bankruptcy
Court) on the application and any re-
sponses to the application that are
filed. In each such instance, the Board
shall establish a reasonable period of
time for filing responses to the applica-
tion so that public input can be in-
cluded in the Board’s decision (Report)
and so that the Board will be able to
meet a deadline imposed or requested
by the Bankruptcy Court. Because
Board action on abandonment applica-
tions by bankrupt railroads is advisory
only, no environmental filings or anal-
ysis is necessary. See 49 CFR 1105.5(c).

[61 FR 67883, Dec. 24, 1996, as amended at 62
FR 34670, June 27, 1997]

§1152.27 Financial assistance proce-
dures.

(a) Provision of information. An appli-
cant must provide promptly upon re-
quest to a party considering an offer of
financial assistance to continue exist-
ing rail service that has proven itself
preliminarily financially responsible
under paragraph (c)(1)(ii) of this sec-
tion, and concurrently to the Board,
the following:

(L@E) In an application or petition for
exemption proceeding, an estimate of the
annual subsidy and minimum purchase
price required to keep the line or a por-
tion of the line in operation;

(ii) In a class exemption proceeding, ei-
ther an estimate of the annual subsidy
or the minimum purchase price, de-
pending upon the type of financial as-
sistance indicated in the potential
offeror’s formal expression of intent
submitted under paragraph (c)(2)(i) of
this section;

(2) Its most recent reports on the
physical condition of the involved line;
and

(3) Traffic, revenue, and other data
necessary to determine the amount of
annual financial assistance that would
be required to continue rail transpor-
tation over that part of the railroad
line. In an exemption proceeding, the
data to be provided must at a min-
imum include the carrier’s estimate of
the net liquidation value of the line,
with supporting data reflecting avail-
able real estate appraisals, assessments
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of the quality and quantity of track
materials in a line, and removal cost
estimates (including the cost of trans-
porting removed materials to point of
sale or point of storage for relay use),
and, if an offer of subsidy is con-
templated, an estimate of the cost of
rehabilitating the line to Federal Rail-
road Administration class 1 Safety
Standards (49 CFR part 213).

(b) Federal Register motice—(1) Aban-
donment and discontinuance applications.
The FEDERAL REGISTER publication,
which gives notice of the filing of the
application 20 days after the applica-
tion is filed, will serve as notice to per-
sons intending to offer financial assist-
ance to assure continued rail service
under 49 U.S.C. 10904 and these regula-
tions as they relate to abandonment
and discontinuance applications. Offers
of financial assistance will be due 120
days after the application is filed or 10
days after a decision granting the ap-
plication is served, whichever occurs
sooner.

(2) Exemption proceedings. (i) If a peti-
tion for individual exemption from the
prior approval requirements of 49
U.S.C. 10903 is filed with the Board for
abandonment or discontinuance of a
line of railroad, the Board will publish
notice of the petition in the FEDERAL
REGISTER within 20 days of the filing of
the petition. The FEDERAL REGISTER
publication will serve as notice to per-
sons with a potential interest in pro-
viding financial assistance to assure
continued rail service on the line under
49 U.S.C. 10904 and these regulations as
they relate to exempt abandonments
and discontinuances. Offers of financial
assistance will be due 120 days after the
filing of the petition for exemption or
10 days after service of a Board deci-
sion granting the exemption, which-
ever occurs sooner.

(ii) If a notice of exemption is filed
under the class exemption, the Board
will publish notice of the exemption in
the FEDERAL REGISTER within 20 days
of filing. The FEDERAL REGISTER publi-
cation will serve as notice to persons
with a potential interest in providing
financial assistance to assure contin-
ued rail service on the line under 49
U.S.C. 10904 and these regulations as
they relate to exempt abandonments
and discontinuances. Offers of financial
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assistance will be due no later than 30
days after the date of the FEDERAL
REGISTER publication giving notice of
the exemption.

(c) Submission of financial assistance
offer—(1) Abandonment and discontinu-
ance applications and petitions for exemp-
tion—(1) Expression of intent to file offer.
Persons with a potential interest in
providing financial assistance must, no
later than 45 days after the FEDERAL
REGISTER publication described in
paragraph (b)(1) of this section or no
later than 10 days after the FEDERAL
REGISTER publication described in
paragraph (b)(2)(i) of this section, sub-
mit to the carrier and the Board a for-
mal expression of their intent to file an
offer of financial assistance, indicating
the type of financial assistance they
wish to provide (i.e., subsidy or pur-
chase) and demonstrating that they are
preliminarily financially responsible as
described in paragraph (c)(1)(ii) of this
section. Such submissions are subject
to the filing requirements of
§1152.25(d)(1) through (d)(3).

(i1) Preliminary financial responsibility.
Persons submitting an expression of in-
tent to file an offer of financial assist-
ance as described in paragraph (c¢)(1)(i)
or paragraph (c)(2)(i) of this section
must demonstrate that they are finan-
cially responsible, under the definition
set forth in paragraph (c¢)(1)(iv)(B) of
this section, for the calculated prelimi-
nary financial responsibility amount of
the rail line they seek to subsidize or
purchase. If they seek to subsidize, the
preliminary financial responsibility
amount shall be $4,000 (representing a
standard annual per-mile maintenance
cost) times the number of miles of
track. If they seek to purchase, the
preliminary financial responsibility
amount shall be the sum of the rail
steel scrap price per ton (dated within
30 days of the submission of the expres-
sion of intent), times 132 short tons per
track mile or 117.857 long tons per
track mile, times the length of the line
in miles, plus $4,000 times the number
of miles of track times two. Persons
submitting an expression of intent
must provide evidentiary support for
their calculations. If the Board does
not issue a decision regarding the pre-
liminary financial responsibility dem-
onstration within 10 days of receipt of
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the expression of intent, the party sub-
mitting the expression of intent will be
presumed to be preliminarily finan-
cially responsible and, upon request,
the applicant must provide the infor-
mation required under paragraph (a) of
this section. This presumption does not
create a presumption that the party
will be financially responsible for an
offer submitted under paragraph
(c)(1)(iv) of this section.

(iii) Service and filing. An offeror
must serve its offer of assistance on
the carrier owning and operating the
line and all parties to the abandonment
or discontinuance application or ex-
emption proceeding. The offer must be
filed concurrently with the Chief, Sec-
tion of Administration, Office of Pro-
ceedings, Surface Transportation
Board, Washington, DC 20423-0001.

(A) An offer may be filed and served
at any time after the filing of the aban-
donment or discontinuance application
or petition for exemption. Once a deci-
sion is served granting an application
or petition for exemption, however, the
Board must be notified that an offer
has previously been submitted.

(B) An offer, or notification of a pre-
viously filed offer, must be filed and
served no later than 10 days after serv-
ice of the Board decision granting the
application or petition for exemption.
This filing and service is subject to the
requirements of 49 CFR 1152.25 (d)(1),
(d)(2), and (A)(4).

(C) If, after a bona fide request, appli-
cant or petitioner has failed to provide
a potential offeror promptly with the
information required under paragraph
(a) of this section and if that informa-
tion is not contained in the application
or petition, the Board will entertain
petitions to toll the 10-day period for
submitting offers of financial assist-
ance under paragraph (c)(1) of this sec-
tion. Petitions must be filed with the
Board within 5 days after service of the
decision granting the application or pe-
tition for exemption. Petitions should
include copies of the prior written re-
quest for information or an accurate
outline of the specific information that
was orally requested. Replies to these
petitions must be filed within 10 days
after service of the decision granting
the application or petition for exemp-
tion. These petitions and replies must
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be filed on or before their actual due
date under 49 CFR 1152.25(d)(4). The
Board will issue a decision on petitions
within 15 days after service of the deci-
sion granting the application or peti-
tion for exemption.

(iv) Contents of offer. The offeror shall
set forth its offer in detail. The offer
must:

(A) Identify the line, or the portion
of the line, in question;

(B) Demonstrate that the offeror is
financially responsible; that is, that it
has or within a reasonable time will
have the financial resources to fulfill
proposed contractual obligations. Ex-
amples of documentation the Board
will accept as evidence of financial re-
sponsibility include income state-
ments, balance sheets, letters of credit,
profit and loss statements, account
statements, financing commitments,
and evidence of adequate insurance or
ability to obtain adequate insurance.
Examples of documentation the Board
will not accept as evidence of financial
responsibility include the ability to
borrow money on credit cards and evi-
dence of non-liquid assets an offeror in-
tends to use as collateral. Govern-
mental entities will be presumed to be
financially responsible;

(C) Explain the disparity between the
offeror’s purchase price or subsidy if it
is less than the carrier’s estimate
under paragraph (a)(1) of this section,
and explain how the offer of subsidy or
purchase is calculated.

(D) Demonstrate that the offeror has
placed in escrow with a reputable fi-
nancial institution funds equaling 10%
of the preliminary financial responsi-
bility amount calculated pursuant to
paragraph (¢)(1)(ii) of this section. Gov-
ernmental entities are exempt from
this requirement;

(E) Demonstrate that there is a con-
tinued need for rail service on the line,
or portion of the line, in question. Ex-
amples of evidence to be provided in-
clude: Evidence of a demonstrable com-
mercial need for service (as reflected
by support from shippers or receivers
on the line or other evidence of an im-
mediate and significant commercial
need); evidence of community support
for continued rail service; evidence
that acquisition of freight operating
rights would not interfere with current
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and planned transit services; and evi-
dence that continued service is oper-
ationally feasible;

(F) Identify the offeror and provide a
mailing address, either business or per-
sonal, and other contact information
including phone number and email ad-
dress as available, for the offeror or a
representative;

(G) If the offeror is a legal entity, in-
clude the entity’s full name, state of
organization or incorporation, and a
description of the ownership of the en-
tity; and

(H) If multiple parties seek to make
a single offer of financial assistance,
clearly identify which entity or indi-
vidual will assume the common carrier
obligation if the offer is successful, and
clearly describe how the parties will al-
locate responsibility for financing the
subsidy or purchase of the line and, if
purchased, the operation of the line.

(2) Class exemption proceedings—(i) Ex-
pression of intent to file offer. Persons
with a potential interest in providing
financial assistance must, no later
than 10 days after the FEDERAL REG-
ISTER publication described in para-
graph (b)(2)(ii) of this section, submit
to the carrier and the Board a formal
expression of their intent to file an
offer of financial assistance, indicating
the type of financial assistance they
wish to provide (i.e., subsidy or pur-
chase) and demonstrating that they are
preliminarily financially responsible as
described in paragraph (c)(1)(ii) of this
section. Such submissions are subject
to the filing requirements of
§1152.25(d)(1) through (d)(3). Submission
of a formal expression of intent under
this subsection will automatically stay
the effective date of the notice of ex-
emption under the class exemption for
40 days (normally, this will be 10 days
beyond the date stated in the FEDERAL
REGISTER publication).

(ii) Service and filing. An offeror must
serve its offer of assistance on the car-
rier that instituted the exempt filing
as well as all other parties to the pro-
ceeding. The offer must be filed concur-
rently with the Chief, Section of Ad-
ministration, Office of Proceedings,
Surface Transportation Board, Wash-
ington, DC 20423-0001.
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(A) An offer may be filed and served
at any time after the filing of the no-
tice of exemption. Once a notice of ex-
emption is published in the FEDERAL
REGISTER, however, the Board must be
notified that an offer has previously
been submitted.

(B) An offer, or notification of a pre-
viously filed offer, must be filed and
served no later than 30 days after the
FEDERAL REGISTER publication de-
scribed in paragraph (b)(2)(ii) of this
section. This filing and service is sub-
ject to the requirements of 49 CFR
1152.25(d)(1), (d)(2), and (d)(4).

(C) If, after a bona fide request, appli-
cant has failed to provide a potential
offeror promptly with the information
required under paragraph (a) of this
section and if that information is not
contained in the notice of exemption,
the Board will entertain petitions to
toll the 30-day period for submitting of-
fers of financial assistance under para-
graph (c)(2) of this section. Petitions
must be filed with the Board within 25
days after publication in the FEDERAL
REGISTER (as described in paragraph
(b)(2)(ii) of this section). Petitions
should include copies of the prior writ-
ten request for information or an accu-
rate outline of the specific information
that was orally requested. Replies to
these petitions must be filed within 30
days after publication. These petitions
and replies must be filed on or before
their actual due date under 49 CFR
1152.25(d)(4). The Board will issue a de-
cision on petitions to toll the offer pe-
riod within 35 days after publication.

(D) Upon receipt of a formal expres-
sion of intent to file an offer under
paragraph (c)(2)(i) of this section, the
rail carrier applicant may advise the
Board and the potential offeror that
additional time is needed to develop
the information required under para-
graph (a) of this section. Applicant
shall expressly indicate the amount of
time it considers necessary (not to ex-
ceed 60 days) to develop and submit the
required information to the potential
offeror. For the duration of the time
period so indicated by the applicant,
the 30-day period for submitting offers
of financial assistance under paragraph
(c)(2) of this section shall be tolled
without formal Board action.
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(iii) Contents of offer. The offeror
shall set forth its offer in detail. The
offer must meet the requirements of
paragraph (c)(1)(iv) of this section.

(d) Access to documents. Upon receipt
by the carrier of a written comment
under §1152.25, or satisfaction of the
preliminary financial responsibility re-
quirement under paragraph (c)(1)(ii) of
this section or upon receipt by the car-
rier of an offer of financial assistance,
whichever occurs earlier, the carrier
must make available to that party or
offeror the records, accounts, apprais-
als, working papers, and other docu-
ments used in preparing Exhibit 1
(§1152.36) or, if an exemption pro-
ceeding, those documents that would
have been used in preparing Exhibit 1
had an abandonment or discontinuance
application been filed, or other records,
reports, and data in the possession of
the carrier seeking the exemption that
provide comparable data. These docu-
ments shall be made available during
regular business hours at a time and
place mutually agreeable to the par-
ties.

(e) Review of offers—(1) Abandonment
and discontinuance applications. The
Board will review each offer submitted
to determine if a financially respon-
sible person has offered assistance. If
that criterion is met, the Board will
issue a decision postponing the effec-
tive date of the authorization for aban-
donment or discontinuance. This deci-
sion will be issued within 15 days of the
service of the decision granting the ap-
plication (or within 5 days after the
offer is filed if the time for filing has
been tolled under paragraph
(¢)(1)(iii)(C) of this section, or within 5
days after expiration of the 120 day (4
month) period described in 49 U.S.C.
10904, if that occurs first). Under the
delegation of authority at §1011.7(a),
the Director of the Office of Pro-
ceedings will make the initial deter-
mination whether offers of financial
assistance satisfy the standards of 49
U.S.C. 10904(d) for purposes of insti-
tuting negotiations. Appeals of initial
decisions determining whether offers of
financial assistance satisfy the stand-
ards of 49 U.S.C. 10904(d) for purposes of
instituting negotiations will be acted
upon by the entire Board pursuant to
49 CFR 1011.2(a)(7).
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(2) Exemption proceedings. The Board
will review each offer submitted to de-
termine if a financially responsible
person has offered assistance. If that
criterion is met, the Board will post-
pone the effective date either of the de-
cision granting a petition for indi-
vidual exemption or the notice of ex-
emption under the class exemption and
partially revoke the exemption or (in
the case of a class exemption) the no-
tice of exemption to the extent it ap-
plies to 49 U.S.C. 10904. The decision to
postpone and partially revoke will be
issued within 15 days of the service
date of a decision granting a petition
for exemption, or within 35 days of the
FEDERAL REGISTER publication de-
scribed in paragraph (b)(2)(ii) of this
section (or within 5 days after the offer
is filed if the time for filing has been
tolled under paragraph (c)(1)(iii)(C) or
(¢)(2)(ii) (C) or (D) of this section).
Under the delegation of authority at
section 1011.7(a), the Director of the Of-
fice of Proceedings will make the ini-
tial determination whether offers of fi-
nancial assistance satisfy the stand-
ards of 49 U.S.C. 10904(d) for purposes of
partial revocation and institution of
negotiations. Appeals of initial deci-
sions determining whether offers of fi-
nancial assistance satisfy the stand-
ards of 49 U.S.C. 10904(d) for purposes of
partial revocation and institution of
negotiations will be acted upon by the
entire Board pursuant to 49 CFR
1011.2(a)(7).

(f) Agreement on financial assistance.
(1) If the carrier and a person offering
financial assistance enter into a sub-
sidy agreement designed to provide for
continued rail service, the Board will
postpone the effective date of the aban-
donment or discontinuance. If a deci-
sion granting a petition for individual
exemption, or a notice of exemption,
has been issued, the Board will post-
pone the effective date of the decision
or notice of exemption. The postpone-
ment will be for as long as the subsidy
agreement is in effect.

(2) If the carrier and a person offering
to purchase a line enter into a pur-
chase agreement which will result in
continued rail service, the Board will
approve the transaction and dismiss
the application for abandonment or
discontinuance, or the petition for ex-
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emption or notice of exemption. Board
approval is not required under 49 U.S.C.
10901, 10902, or 11323 for the parties to
consummate the transaction or for the
purchaser to institute service and oper-
ate as a railroad subject to 49 U.S.C.
10501(a).

(g) Failure to reach agreement on fi-
nancial assistance. (1) If the carrier and
a financially responsible person fail to
agree on the amount or terms of sub-
sidy or purchase, either party may re-
quest the Board to establish the condi-
tions and amount of compensation.
This request must be filed with the
Board within 30 days after the offer is
made and served concurrently by over-
night mail on all parties to the pro-
ceeding. The request must be accom-
panied by the appropriate fee, codified
at 49 CFR 1002.2(f)(26). Replies will be
due 5 days later.

(2) If no agreement is reached within
30 days after the offer of purchase or
subsidy is made, and no request is
made to the Board to set the condi-
tions and amount of compensation
under paragraph (g)(1) of this section,
the Board will serve a decision
vacating the prior decision, which post-
poned the effective date of the decision
granting the application, the decision
granting the exemption, or the notice
of exemption and, which, if applicable,
partially revoked either the decision
granting the exemption or (in the case
of a class exemption) the notice of ex-
emption. The Board will issue the deci-
sion to vacate within 10 days of the due
date for requesting the Board to set the
conditions and amount of compensa-
tion, and the Board will make the deci-
sion to vacate effective on its date of
service.

(h) Request to establish conditions and
compensation for financial assistance. (1)
If the Board is requested to establish
conditions and compensation for finan-
cial assistance under paragraph (g)(1)
of this section, the Board will issue a
decision within 30 days after the re-
quest is due.

(2) If the applicant receives multiple
offers of financial assistance, requests
to establish conditions and compensa-
tion will not be permitted before the
applicant selects the offeror with
whom it wishes to transact business.
(See paragraph (1)(1) of this section.)
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(3) A party requesting the Board to
establish conditions and compensation
for financial assistance must, within
the time period set forth in paragraph
(h)(4) of this section, provide its case in
chief, including reasons why its esti-
mates are correct and the other negoti-
ating party’s estimates are incorrect,
points of agreement and points of dis-
agreement between the negotiating
parties, and evidence substantiating
these allegations. The offeror has the
burden of proof as to all issues in dis-
pute.

(4) The offeror must submit all evi-
dence and information supporting the
terms it seeks within 30 days after the
offer is made. The carrier’s reply to
this evidence and support for the terms
it seeks are due within 35 days after
the offer is made. No rebuttal evidence
will be permitted and evidence and in-
formation submitted after these dates
will be rejected.

(5) If requested, the Board will deter-
mine the amount and terms of subsidy
based on the avoidable cost of pro-
viding continued rail transportation,
plus a reasonable return on the value
of the line. Under 49 TU.S.C.
10904(f)(4)(B), no subsidy arrangement
approved under section 10904 shall re-
main in effect for more than one year
unless mutually agreed by the parties.

(6) If requested, the Board will deter-
mine the price and other terms of sale.
The Board will not set a price below
the fair market value of the line (in-
cluding, unless otherwise agreed upon
by the parties, all facilities on the line
or portion necessary to provide effec-
tive transportation services). Fair mar-
ket value equals constitutional min-
imum value which is the greater of the
net liquidation value of the line or the
going concern value of the line. The
constitutional minimum value is com-
puted without regard to labor protec-
tion costs.

(7) Within 10 days of the service date
of the Board’s decision, the offeror
must accept or reject the Board’s
terms and conditions with a written
notification to the Board and all par-
ties to the proceeding. If the offeror ac-
cepts the terms and conditions set by
the Board, the Board’s decision is bind-
ing on both parties. If the offeror with-
draws its offer or does not accept the
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terms and conditions set by the Board
with a timely written notification, the
Board will serve, within 20 days after
the service date of the Board decision
setting the terms and conditions, a de-
cision vacating the prior decision,
which postponed the effective date of
either the decision granting the appli-
cation or exemption or the notice of
exemption, and which, if applicable,
partially revoked the exemption or (in
the case of a class exemption) the no-
tice of exemption (unless other offers
are being considered under paragraph
(1) of this section). The decision to va-
cate will be effective on its date of
service.

(1) Substitution of purchasers and dis-
position after sale. (1) Prior to the con-
summation of a purchase under this
section, an offeror may substitute its
corporate affiliate as the purchaser
under an agreement, provided the
Board has determined either:

(i) The original offeror has guaran-
teed the financial responsibility of its
affiliate; or

(ii) The affiliate has demonstrated fi-
nancial responsibility in its own right.

(2) Except as provided in paragraph
(1)(3) of this section, a purchaser under
this section may not:

(i) Transfer the line or discontinue
service over the line prior to the end of
the second year after consummation of
the original sale under these provi-
sions; or

(ii) Transfer the line, except to the
carrier from whom the line was pur-
chased, prior to the end of the fifth
year after consummation.

(3) Paragraph (i)(2) of this section
does not preclude a purchaser under
this section from transferring the line
to a corporate affiliate following the
consummation of the original sale.
Prior Board approval of the affiliate’s
acquisition and operation, however, is
required under 49 U.S.C. 10901, 10902, or
11323. A corporate affiliate acquiring a
line under this section is prohibited
from discontinuing service over the
line or transferring the line to a party
that is not a corporate affiliate during
the time periods prescribed in para-
graph (1)(2) of this section.

(j) Discontinuance of subsidy. A sub-
sidizer may discontinue a subsidy
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under this section by giving 60 days no-
tice of the discontinuance to the appli-
cant and all other parties to the pro-
ceeding. Unless another financially re-
sponsible party enters into a subsidy
agreement as beneficial to the carrier
as the discontinued subsidy agreement
in a situation where the 1l-year time
limit of 49 U.S.C. 10904(f)(4)(B) has not
yet run, the carrier may by filing a re-
quest with the Board and serving the
request on all parties to the abandon-
ment or exemption proceeding obtain a
decision vacating the decision post-
poning the effective date of either the
decision granting the application, or
petition for individual exemption, or
the notice of exemption. The Board
will issue a decision to vacate within 10
days after the filing and service of the
request. This decision to vacate will be
effective on its service date.

(k) Default on agreement. If any party
defaults on its obligations under a fi-
nancial assistance agreement, any
other party to the agreement may
promptly inform the Board of that de-
fault. Upon notification, the Board will
take appropriate action.

(1) Multiple offers of financial assist-
ance. (1) If an applicant receives more
than one offer to purchase or subsidize
the line from offerors found to be fi-
nancially responsible, the applicant
must select the offeror from those with
whom it wishes to transact business. In
abandonment and discontinuance ap-
plication and petition for exemption
proceedings within 25 days after service
of the decision granting the applica-
tion or petition for exemption, and in
class exemption proceedings within 45
days after the FEDERAL REGISTER pub-
lication described in paragraph
(b)(2)(ii) of this section, the railroad
must:

(i) File a written notification of its
selection with the Board; and

(ii) Serve a copy of the notification
on all parties to the proceeding.

(2)(i1) Abandonment and discontinuance
applications and petitions for eremption.
If the applicant has received multiple
offers of financial assistance from per-
sons found to be financially responsible
and has selected the offeror with whom
it wishes to transact business, the ne-
gotiating parties shall complete the
sale or subsidy agreement or request
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the Board to establish the conditions
and amount of compensation within 40
days after the service date of the deci-
sion granting the application or peti-
tion for exemption. A request to the
Board to set terms and conditions must
be served concurrently on all parties to
the proceeding. If no agreement on sub-
sidy or sale is reached within the 40-
day period and the Board has not been
requested to establish the conditions
and amount of compensation, any
other financially responsible offeror
may request the Board to establish the
conditions and amount of compensa-
tion. This request must be filed at the
Board within 50 days of the service
date of the decision granting the appli-
cation or petition for exemption and
served concurrently on all parties to
the proceeding. If no other request is
filed, the Board will issue a decision
authorizing abandonment or dis-
continuance within 60 days of the serv-
ice date of the decision granting the
application or petition for exemption.
This decision will be effective on the
date of service.

(ii) Class exemption proceedings. If the
carrier seeking the exemption has re-
ceived multiple offers of financial as-
sistance from persons found to be fi-
nancially responsible and has selected
the offeror with whom it wishes to
transact business, the negotiating par-
ties shall complete the sale or subsidy
agreement or request the Board to es-
tablish the conditions and amount of
compensation within 60 days after the
FEDERAL REGISTER publication de-
scribed in paragraph (b)(2)(ii) of this
section. A request to the Board to set
terms and conditions must be served
concurrently on all parties to the pro-
ceeding. If no agreement on subsidy or
sale is reached within the 60-day period
and the Board has not been requested
to establish the conditions and amount
of compensation, any other financially
responsible offeror may request the
Board to establish the conditions and
amount of compensation. This request
must be filed at the Board within 70
days of the FEDERAL REGISTER publica-
tion described in paragraph (b)(2)(ii) of
this section and served concurrently on
all parties to the proceeding. If no
other request is filed, the Board will
issue a decision vacating the decision
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postponing the effective date of the no-
tice of exemption within 80 days of the
FEDERAL REGISTER publication de-
scribed in paragraph (b)(2)(ii) of this
section. The decision to vacate will be
effective on the date of service.

(3) If the Board has established the
conditions and amount of compensa-
tion, and the original offer is with-
drawn under paragraph (h)(7) of this
section, any other offeror found to be
financially responsible may accept the
Board’s decision within 20 days after
the service date of the Board’s decision
setting terms and conditions. If the de-
cision is accepted by another such of-
feror, the Board will require the appli-
cant to accept the terms incorporated
in the Board’s decision.

(m) Additional time for filing. Notwith-
standing the deadlines previously set
forth in part 1152 for filing an offer of
financial assistance, parties that can
show that they would be materially
prejudiced by having less than the full
4 months for filing an offer of financial
assistance provided in 49 U.S.C. 10904(c)
for application proceedings may seek
relief under 49 CFR part 1117.

(n) Special provisions for summary dis-
continuance and abandonment of lines
not part of the Final System Plan. (1)
Board authorization is not needed for
the cessation of service on a line of
railroad formerly in reorganization
that was not included in the Final Sys-
tem Plan (Plan) under the Regional
Rail Reorganization Act of 1973, 45
U.S.C. 701 et seq., as amended by the
Railroad Revitalization and Regu-
latory Reform Act of 1976, if the line
has been continuously subsidized since
the inception of the Plan. To provide
an opportunity for rail service continu-
ation through offers of financial assist-
ance, however, the owner of the line
must give not less than 60 days’ notice
of a discontinuance, and beginning 120
days after discontinuance, not less
than 30 days’ notice of abandonment.
Designated operators need only comply
with the notice requirements of
§1150.11 of this title. In instances of
discontinuance by a designated oper-
ator, the line owner is not obligated to
operate the line. Notice is to be sent by
the line owner to the Board, the gov-
ernor and transportation agencies and
the government of each political sub-

49 CFR Ch. X (10-1-24 Edition)

division of each state in which such
rail properties are located and to each
shipper who has used the rail service
during the previous 12 months. The
Board will generally apply the OFA
procedures in this section (49 CFR
1152.27) for class exemptions to sum-
mary abandonment and discontinuance
notices (except that the Board will not
postpone the effective date of a sum-
mary discontinuance). For example,
notice of summary abandonment or
discontinuance will be published by the
Board in the FEDERAL REGISTER within
20 days of filing. Paragraph (b)(2)(ii) of
this section. Expressions of intent to
file an offer must be filed no later than
10 days after the FEDERAL REGISTER
publication. Paragraph (c¢)(2)(i) of this
section. An offer must be filed within
30 days of the FEDERAL REGISTER publi-
cation. Paragraphs (b)(2)(di) and
(¢)(2)(ii)(B) of this section. The Board
will review offers to determine if a fi-
nancially responsible person has of-
fered assistance. If this criterion is
met, the Board will postpone the effec-
tive date of the summary abandonment
(but not the discontinuance) within 35
days of the FEDERAL REGISTER publica-
tion. Paragraph (e)(2) of this section. If
the carrier and financially responsible
person fail to agree on the amount or
terms of subsidy or purchase, either
party may request the Board to estab-
lish the conditions and amount of the
compensation. This request must be
filed within 30 days after the offer of
purchase or subsidy is made, and the
Board will issue a decision within 30
days after the request is due. Para-
graphs (g)(1) and (h)(1) of this section.
(2) Where a designated operator is
being used, it shall be paid a reasonable
management fee. If the parties cannot
agree on this fee, it shall be four and
one-half percent of the total annual
revenues attributable to the branch.

[61 FR 67883, Dec. 24, 1996, as amended at 63
FR 28290, May 22, 1998; 74 FR 52909, Oct. 15,
2009; 75 FR 30713, June 2, 2010; 82 FR 31007,
July 5, 2017]

§1152.28 Public use procedures.

(a)(1) If the Board finds that the
present or future public convenience
and necessity require or permit aban-
donment or discontinuance, the Board
will determine if the involved rail
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