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marking, labeling, shipping docu-
mentation, hazard communications, 
etc. 

Remove means to keep a package 
from entering the stream of transpor-
tation in commerce; to take a package 
out of the stream of transportation in 
commerce by physically detaining a 
package that was offered for transpor-
tation in commerce; or stopping a 
package from continuing in transpor-
tation in commerce. 

Safe and expeditious means prudent 
measures or procedures designed to 
minimize delay. 

Subpart B—Inspections and 
Investigations 

§ 109.3 Inspections and Investigations. 
(a) General authority. An Adminis-

trator may initiate an inspection or in-
vestigation to determine compliance 
with Federal hazardous material trans-
portation law, or a regulation, order, 
special permit, or approval prescribed 
or issued under the Federal hazardous 
material transportation law, or any 
court decree or order relating thereto. 

(b) Inspections and investigations. In-
spections and investigations are con-
ducted by designated agents of the Sec-
retary who will, upon request, present 
their credentials for examination. Such 
an agent is authorized to: 

(1) Administer oaths and receive af-
firmations in any matter under inves-
tigation. 

(2) Gather information by any rea-
sonable means, including, but not lim-
ited to, gaining access to records and 
property (including packages), inter-
viewing, photocopying, photographing, 
and video- and audio-recording in a 
reasonable manner. 

(3) Serve subpoenas for the produc-
tion of documents or other tangible 
evidence if, on the basis of information 
available to the agent, the evidence is 
relevant to a determination of compli-
ance with the Federal hazardous mate-
rial transportation law, regulation, 
order, special permit, or approval pre-
scribed or issued under the Federal 
hazardous material transportation law, 
or any court decree or order relating 
thereto. Service of a subpoena shall be 
in accordance with the requirements of 
the agent’s operating administration 

as set forth in 14 CFR 13.3 (Federal 
Aviation Administration); 49 CFR 209.7 
(Federal Railroad Administration), 49 
U.S.C. 502(d), 5121(a) (Federal Motor 
Carrier Safety Administration), and 49 
CFR 105.45–105.55 (Pipeline and Haz-
ardous Materials Safety Administra-
tion). 

§ 109.5 Opening of packages. 

(a) In general. Except as provided in 
paragraph (b): 

(1) Stop movement of the package in 
transportation and gather information 
from any person to learn the nature 
and contents of the package; 

(2) Open any overpack, outer pack-
aging, or other component of the pack-
age that is not immediately adjacent 
to the hazardous materials contained 
in the package and examine the inner 
packaging(s) or packaging components. 

(b) Perishable hazardous material. To 
ensure the expeditious transportation 
of a package containing a perishable 
hazardous material, an agent will uti-
lize appropriate alternatives before ex-
ercising an authority under paragraph 
(a) of this section. 

[76 FR 11592, Mar. 2, 2011, as amended at 78 
FR 60763, Oct. 2, 2013] 

§ 109.7 Removal from transportation. 
An agent may remove a package and 

related packages in a shipment or a 
freight container from transportation 
in commerce for up to forty-eight (48) 
hours when the agent has an objec-
tively reasonable and articulable belief 
that the packages may pose an immi-
nent hazard. The agent must record 
this belief in writing as soon as prac-
ticable and provide written notifica-
tion stating the reason for removal to 
the person in possession. 

§ 109.9 Transportation for examination 
and analysis. 

(a) An agent may direct a package to 
be transported to a facility for exam-
ination and analysis when the agent 
determines that: 

(1) Further examination of the pack-
age is necessary to evaluate whether 
the package conforms to subchapter C 
of this chapter; 

(2) Conflicting information con-
cerning the package exists; or 
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(3) Additional investigation is not 
possible on the immediate premises. 

(b) In the event of a determination in 
accordance with paragraph (a) of this 
section, an agent may: 

(1) Direct the offeror of the package, 
or other person responsible for the 
package, to have the package trans-
ported to a facility where the material 
may be examined and analyzed; 

(2) Direct the packaging manufac-
turer or tester of the packaging to 
have the package transported to a fa-
cility where the packaging may be 
tested in accordance with the HMR; or 

(3) Direct the carrier to transport the 
package to a facility capable of con-
ducting such examination and analysis. 

(c) The 48-hour removal period pro-
vided in § 109.7 may be extended in writ-
ing by the Administrator pending the 
conclusion of examination and analysis 
under this section. 

§ 109.11 Assistance of properly quali-
fied personnel. 

An agent may authorize properly 
qualified personnel to assist in the ac-
tivities conducted under this part if 
the agent is not properly qualified to 
perform a function that is essential to 
the agent’s exercise of authority under 
this part or when safety might other-
wise be compromised by the agent’s 
performance of such a function. 

§ 109.13 Closing packages and safe re-
sumption of transportation. 

(a) No imminent hazard found. If, after 
an agent exercises an authority under 
§ 109.5, the agent finds that no immi-
nent hazard exists, and the package 
otherwise conforms to applicable re-
quirements in subchapter C of this 
chapter, the agent will: 

(1) Assist in preparing the package 
for safe and prompt transportation, 
when practicable, by reclosing the 
package in accordance with the pack-
aging manufacturer’s closure instruc-
tions or other appropriate closure 
method; 

(2) Mark and certify the reclosed 
package to indicate that it was opened 
and reclosed in accordance with this 
part; 

(3) Return the package to the person 
from whom the agent obtained it, as 
soon as practicable; and 

(4) For a package containing a per-
ishable hazardous material, assist in 
resuming the safe and expeditious 
transportation of the package as soon 
as practicable after determining that 
the package presents no imminent haz-
ard. 

(b) Imminent hazard found. If an im-
minent hazard is found to exist after 
an agent exercises an authority under 
§ 109.5, the Administrator or his/her 
designee may issue an out-of-service 
order prohibiting the movement of the 
package until the package has been 
brought into compliance with sub-
chapter C of this chapter. Upon receipt 
of the out-of-service order, the person 
in possession of, or responsible for, the 
package must remove the package 
from transportation until it is brought 
into compliance. 

(c) Package does not contain hazardous 
material. If, after an agent exercises an 
authority under § 109.5, the agent finds 
that a package does not contain a haz-
ardous material, the agent shall se-
curely close the package, mark and 
certify the reclosed package to indi-
cate that it was opened and reclosed, 
and return the package to transpor-
tation. 

(d) Non-compliant package. If, after an 
agent exercises an authority under 
§ 109.5, the agent finds that a package 
contains hazardous material and does 
not conform to requirements in sub-
chapter C of this chapter, but does not 
present an imminent hazard, the agent 
will return the package to the person 
in possession of the package at the 
time the non-compliance is discovered 
for appropriate corrective action. A 
non-compliant package may not con-
tinue in transportation until all identi-
fied non-compliance issues are re-
solved. 

§ 109.15 Termination. 

When the facts disclosed by an inves-
tigation indicate that further action is 
not warranted under this part at the 
time, the Administrator will close the 
investigation without prejudice to fur-
ther investigation and notify the per-
son being investigated of the decision. 
Nothing herein precludes civil enforce-
ment action at a later time related to 
the findings of the investigation. 
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