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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS 

PART 819—SMALL BUSINESS 
PROGRAMS 

Sec. 
819.000 Scope of part. 

Subpart 819.2—Policies 

819.201 General policy. 
819.202 Specific policies. 
819.203 Relationship among small business 

programs. 
819.203–70 Priority for SDVOSB/VOSB con-

tracting preferences. 

Subpart 819.3—Determination of Small 
Business Size and Status for Small Busi-
ness Programs 

819.307 Protesting a firm’s status as a serv-
ice-disabled veteran-owned small busi-
ness concern. 

819.307–70 SDVOSB/VOSB status protests. 

Subpart 819.5—Small Business Total Set- 
Asides, Partial Set-Asides, and Reserves 

819.501 General. 
819.501–70 General principles for setting 

aside VA acquisitions. 
819.502 Setting aside acquisitions. 
819.502–1 Requirements for setting aside ac-

quisitions. 
819.502–2 Total small business set-asides. 
819.507 Solicitation provisions and contract 

clauses. 
819.507–7 Additional VA solicitation provi-

sions and contract clauses. 

Subpart 819.6 [Reserved] 

Subpart 819.7—The Small Business 
Subcontracting Program 

819.704–70 VA subcontracting plan require-
ments. 

819.708 Contract clauses. 

Subpart 819.8—Contracting With the Small 
Business Administration (the 8(a) Program) 

819.800 General. 
819.811 Preparing the contracts. 
819.811–370 VA/SBA Partnership Agreement 

and contract clauses. 

Subpart 819.70—The VA Veterans First 
Contracting Program 

819.7001 General. 
819.7002 Applicability. 
819.7003 Eligibility. 

819.7004 Limitations on subcontracting 
compliance requirements. 

819.7005 Contracting order of priority. 
819.7006 VA service-disabled veteran-owned 

small business set-aside procedures. 
819.7007 VA veteran-owned small business 

set-aside procedures. 
819.7008 Sole source awards to verified serv-

ice-disabled veteran-owned small busi-
nesses. 

819.7009 Sole source awards to verified vet-
eran-owned small businesses. 

819.7010 Tiered set-aside evaluation. 
819.7011 Contract clauses. 

Subpart 819.71 [Reserved] 

AUTHORITY: 15 U.S.C. 631, et seq.; 15 U.S.C. 
637(d)(4)(E); 38 U.S.C. 8127–8128; 40 U.S.C. 
121(c); 41 U.S.C. 1121(c)(3); 41 U.S.C. 1303; 41 
U.S.C. 1702; and 48 CFR 1.301 through 1.304. 

SOURCE: 87 FR 63005, Oct. 18, 2022, unless 
otherwise noted. 

819.000 Scope of part. 
(a) This part supplements FAR part 

19 and implements the service-disabled 
veteran-owned small business 
(SDVOSB), veteran-owned small busi-
ness (VOSB), and small business provi-
sions of 38 U.S.C. 8127 and 8128, Execu-
tive Order 13360, and the Small Busi-
ness Act (15 U.S.C. 631 et. seq.) as ap-
plied to the Department of Veterans 
Affairs (VA). This part also covers— 

(1) Goals for using SDVOSBs and 
VOSBs; 

(2) Priorities and preferences for 
using SDVOSBs/VOSBs; 

(3) SDVOSB/VOSB eligibility and 
contract compliance; 

(4) Setting aside acquisitions for 
SDVOSBs/VOSBs; 

(5) Sole-source awards to SDVOSBs 
and VOSBs; and 

(6) Evaluation preferences and con-
tract clauses. 

Subpart 819.2—Policies 

819.201 General policy. 
(a) It is VA policy that small busi-

ness concerns owned and controlled by 
veterans shall have maximum prac-
ticable opportunity to participate in 
VA acquisitions, consistent the prior-
ities and preferences prescribed under 
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the Veterans First Contracting Pro-
gram in subpart 819.70. 

(1) To carry out this policy the Sec-
retary shall establish annual SDVOSB 
and VOSB contracting goals. 

(2) In support of these goals, each ad-
ministration and staff office shall in 
turn establish annual goals for each 
subordinate contracting activity that 
present, for that activity, the max-
imum practicable opportunity for 
small business concerns, and particu-
larly SDVOSBs/VOSBs, to participate 
in the performance of the activity’s 
contracts and subcontracts. 

(3) The attainment of these goals or 
the use of interagency acquisition ve-
hicles does not limit the applicability 
of the Veterans First Contracting Pro-
gram and priorities in subpart 819.70. 

(c) In addition to the duties and re-
sponsibilities in FAR 19.201(c), the Ex-
ecutive Director, Office of Small and 
Disadvantaged Business Utilization 
(OSDBU), is responsible for overseeing 
implementation of the Veterans First 
Contracting Program under subpart 
819.70. 

(d) Each organization with con-
tracting authority shall designate 
small business specialists/technical ad-
visors in coordination with the OSDBU 
Director. 

819.202 Specific policies. 

OSDBU is responsible for reviewing 
procurement strategies, establishing 
thresholds for such reviews and making 
recommendations to assist contracting 
officers in the implementation of this 
part. These responsibilities shall be 
conducted within the VA hierarchy of 
small business program preferences es-
tablished by 38 U.S.C. 8127(h) (see sub-
part 819.70), which requires VA to con-
sider preferences for VIP-listed 
SDVOSBs first, then preferences for 
VIP-listed VOSBs. Contracting officers 
shall use VA Form 2268, Small Business 
Program and Contract Bundling Re-
view, to document actions and rec-
ommendations. 

819.203 Relationship among small 
business programs. 

819.203–70 Priority for SDVOSB/VOSB 
contracting preferences. 

(a) 38 U.S.C. 8127 and 8128 require the 
VA to provide priority and establish 
special acquisition methods to increase 
contracting opportunities for 
SDVOSBs/VOSBs. These priorities and 
special acquisition methods are set 
forth in subpart 819.70 and shall be ap-
plied by contracting officers before 
other priorities and preferences in FAR 
19.203. 

(b) Pursuant to 38 U.S.C. 8128, con-
tracting officers shall give priority to 
SDVOSBs/VOSBs if such business con-
cern(s) also meet the requirements of 
that contracting preference. The re-
quirement in this paragraph (b) applies 
even when using a contracting pref-
erence under FAR part 19 (for example, 
a women-owned small business set- 
aside). 

Subpart 819.3—Determination of 
Small Business Size and Status 
for Small Business Programs 

819.307 Protesting a firm’s status as a 
service-disabled veteran-owned 
small business concern. 

819.307–70 SDVOSB/VOSB status pro-
tests. 

All protests relating to size, status, 
and/or whether an SDVOSB or a VOSB 
is a ‘‘small business’’ are subject to the 
Small Business Administration (SBA) 
regulations at 13 CFR part 121 and 
must be filed in accordance with SBA 
guidelines at 13 CFR part 134 (see FAR 
subpart 19.3). Pursuant to Public Law 
114–328, SBA will hear cases related to 
size and status, including ownership 
and control challenges under the VA 
Veterans First Contracting Program 
(see 38 U.S.C. 8127(f)(8)). 
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Subpart 819.5—Small Business 
Total Set-Asides, Partial Set- 
Asides, and Reserves 

819.501 General. 

819.501–70 General principles for set-
ting aside VA acquisitions. 

(a) The following principles apply to 
VA acquisitions under this subpart: 

(1) Before setting aside or reserving 
an acquisition for small businesses 
under FAR subpart 19.5, contracting of-
ficers shall refer to 808.002 and 819.203– 
70 and subpart 819.70 for VA SDVOSB/ 
VOSB priorities and preferences. 

(2) Set-asides under the Veterans 
First Contracting Program in subpart 
819.70 (see 819.7006 and 819.7007) have 
precedence over other small business 
set-asides authorized in FAR part 19, 
both above and below the simplified ac-
quisition threshold (SAT). An 
SDVOSB/VOSB set-aside satisfies the 
legislative requirement to reserve ac-
tions below the SAT for small business. 

(3) Pursuant to 38 U.S.C. 8127(d), set- 
asides for SDVOSBs/VOSBs are manda-
tory whenever a contracting officer has 
a reasonable expectation of receiving 
two or more offers/quotes from eligible, 
capable and verified firms, and that an 
award can be made at a fair and rea-
sonable price that offers best value to 
the Government. (VA Rule of Two (see 
802.101)) 

(b) The set-aside principles in this 
section apply to VA acquisitions even 
when a procuring activity is meeting 
its goals or is planning the use of an 
interagency agreement, Federal Supply 
Schedule, or a multiple award con-
tract, including a Governmentwide 
contract vehicle. 

(c) The requirements in this section 
apply to all VA acquisitions under this 
subpart, including reserves, orders, and 
BPAs under multiple award contracts, 
GSA Federal Supply Schedule con-
tracts, and Multi-Agency Contracts 
(MACs) awarded by another agency. A 
set-aside restricted to SDVOSBs/ 
VOSBs pursuant to subpart 819.70 satis-
fies competition requirements in FAR 
part 6, as well as fair opportunity re-
quirements for orders under multiple- 
award contracts (see FAR 
16.505(b)(2)(i)(F)). 

819.502 Setting aside acquisitions. 

819.502–1 Requirements for setting 
aside acquisitions. 

(b) Contracting officers shall refer to 
808.002 for the VA policy regarding pri-
orities for use of SDVOSBs/VOSBs and 
mandatory Government sources. 

819.502–2 Total small business set- 
asides. 

(a) If the contracting officer receives 
no acceptable offers from responsible 
small business concerns, the set-aside 
shall be withdrawn and the require-
ment, if still valid, shall be resolicited 
on an unrestricted basis or, if per-
mitted in the solicitation, the con-
tracting officer will follow the tiered 
set-aside evaluation procedures in 
819.7010, Tiered evaluation, and proceed 
to the next eligible tier in the evalua-
tion process. 

819.507 Solicitation provisions and 
contract clauses. 

819.507–70 Additional VA solicitation 
provisions and contract clauses. 

For contracts, orders, or BPAs to be 
issued as SDVOSB/VOSB reserve, 
tiered evaluation, set-aside, or sole 
source, see 819.7011. Also see subparts 
808.4 and 815.3 and 819.203–70 for require-
ments and clauses applicable to VA 
small business set-asides. 

Subpart 819.6 [Reserved] 

Subpart 819.7—The Small Business 
Subcontracting Program 

819.704–70 VA subcontracting plan re-
quirements. 

(a) VA’s current subcontracting 
goals, at a minimum, shall be inserted 
into all solicitations which contain 
FAR clause 52.219–9. To the maximum 
extent possible, the contracting officer 
shall ensure that individual subcon-
tracting plans submitted by offerors 
subject to clause 852.219–70, VA Small 
Business Subcontracting Plan Min-
imum Requirements, include SDVOSB/ 
VOSB goals that are commensurate 
with the annual VA SDVOSB/VOSB 
subcontracting goals (see 819.708). 

(1) Only firms listed as verified on 
the Vendor Information Pages (VIP) 
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database (see subpart 819.70) will count 
towards SDVOSB and VOSB goals. 

(2) A contractor may reasonably rely 
on a subcontractor’s status as shown in 
the VIP database as of the date of sub-
contract award, provided the con-
tractor retains records of the results of 
the VIP database query. 

(3) In furtherance of 38 U.S.C. 
8127(a)(4), contractors shall submit sub-
contracting plan reports to OSDBU as 
set forth in clause 852.219–70, VA Small 
Business Subcontracting Plan Min-
imum Requirements. Unless otherwise 
directed by OSDBU, VA Form 0896A, 
Report of Subcontracts to Small and 
Veteran Owned Business, shall be used 
to submit the required information. 

(b) Subcontracting goals should be 
expressed as a percentage of total dol-
lars to be subcontracted unless other-
wise stated in the solicitation. 

(c) If an offeror proposes to use an 
SDVOSB/VOSB subcontractor for the 
purpose of receiving SDVOSB/VOSB 
evaluation factors credit pursuant to 
808.405–70 or 815.304–70, the contracting 
officer shall ensure that the offeror, if 
awarded the contract, actually uses the 
proposed subcontractor or another 
SDVOSB/VOSB for that subcontract or 
for work of similar value, in accord-
ance with clause 852.208–70, Service- 
Disabled Veteran-Owned and Veteran- 
Owned Small Business Evaluation Fac-
tors—Orders or BPAs, or 852.215–71, 
Evaluation Factor Commitments. 

(d) Pursuant to 38 U.S.C. 8127(g), any 
business concern that is determined by 
VA to have willfully and intentionally 
misrepresented a company’s SDVOSB 
or VOSB status is subject to debarment 
from contracting with the Department 
for a period of not less than five years. 
This includes the debarment of all 
principals in the business (see 809.406– 
270). 

819.708 Contract clauses. 

(b) The contracting officer shall in-
sert clause 852.219–70, Small Business 
Subcontracting Plan Minimum Re-
quirements, in solicitations and con-
tracts that include FAR clause 52.219–9, 
Small Business Subcontracting Plan. 

Subpart 819.8—Contracting With 
the Small Business Administra-
tion (the 8(a) Program) 

819.800 General. 

(e) The Small Business Administra-
tion (SBA) and the Department of Vet-
erans Affairs (VA) have entered into a 
Partnership Agreement delegating 
SBA’s contract execution and adminis-
trative functions to VA. Contracting 
officers shall follow the alternate pro-
cedures in the Partnership Agreement 
and this subpart, as applicable, to 
award an 8(a) contract. In the event 
the Partnership Agreement ceases to 
be in effect, contracting officers shall 
follow the procedures in FAR subpart 
19.8. 

819.811 Preparing the contracts. 

819.811–370 VA/SBA Partnership 
Agreement and contract clauses. 

(a) Before placing new requirements 
under the 8(a) program, the con-
tracting officer must determine wheth-
er an SDVOSB/VOSB set-aside is man-
dated under the VA Rule of Two (see 
802.101). If the determination does not 
result in an SDVOSB/VOSB set-aside, 
the contracting officer may consider 
the 8(a) program. 

(b) The Partnership Agreement pro-
vides that SBA can release procure-
ments already in the program when-
ever an SDVOSB or VOSB set-aside is 
feasible. 

(c) When an 8(a) acquisition is proc-
essed pursuant to the Partnership 
Agreement, the contracting officer 
shall: 

(1) For competitive solicitations and 
awards, use the clause at 852.219–71, VA 
Notification of Competition Limited to 
Eligible 8(a) Participants, substituting 
paragraph (c) of FAR 52.219–18, Notifi-
cation of Competition Limited to Eligi-
ble 8(a) Participants, with paragraph 
(c) contained in 852.219–71. 

(2) For noncompetitive solicitations 
and awards insert the clause at 852.219– 
72, Notification of Section 8(a) Direct 
Awards, instead of the prescribed FAR 
clauses at 52.219–11, Special 8(a) Con-
tract Conditions; 52.219–12, Special 8(a) 
Subcontract Conditions; and 52.219–17, 
Section 8(a) Award. 
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(3) In all instances, contracting in-
clude the clause at FAR 52.219–14, Lim-
itations on Subcontracting, or if appli-
cable 52.219–33, Nonmanufacturer Rule. 

Subpart 819.70—The VA Veterans 
First Contracting Program 

819.7001 General. 

(a) Sections 502 and 503 of Public Law 
109–461, the Veterans Benefits, Health 
Care, and Information Technology Act 
of 2006, as amended (38 U.S.C. 8127- 
8128), authorizes a VA specific program 
to increase contracting opportunities 
for eligible small business concerns 
owned and controlled by Veterans with 
service-connected disabilities and 
small business concerns owned and 
controlled by Veterans. Once owner-
ship and control by these veterans is 
verified, these businesses are referred 
to as service-disabled veteran-owned 
small businesses (SDVOSBs) and vet-
eran-owned small businesses (VOSBs) 
or collectively SDVOSB/VOSB for ease 
of reference. 

(b) The program as implemented in 
this subpart shall be known as the Vet-
erans First Contracting Program. The 
purpose of the program is to increase 
contracting opportunities and provide 
for priority in the award of contracts 
and subcontracts to SDVOSBs/VOSBs 
so they can fully participate in the VA 
contracting process. Eligible SDVOSBs 
qualify for any VOSB preferences under 
this subpart. 

(c) VA’s program is codified at 38 
U.S.C. 8127(b), (c), and (d), and provides 
the authority for VA contracting offi-
cers to make awards to SDVOSBs/ 
VOSBs using restricted competition, as 
well as other than full and open com-
petition (sole source), as set-forth in 
this subpart. Additionally, 38 U.S.C. 
8128 provides the authority for VA to 
give SDVOSBs/VOSBs priority in the 
awarding of contracts and subcontracts 
using evaluation preferences. 

(d) Contracting officers shall award 
contracts by restricting competition to 
eligible SDVOSBs/VOSBs as provided 
in 819.7006 and 819.7007. The contracting 
officer may use other preferences in 
this subpart as appropriate and in ac-
cordance with procuring activity 
guidelines. 

(e) Pursuant to 38 U.S.C. 8128, con-
tracting officers shall give priority to 
SDVOSBs/VOSBs if such business con-
cern(s) also meet the requirements of 
that contracting preference. In car-
rying out this responsibility, con-
tracting officers shall include the 
clauses prescribed at 808.405–570 and 
815.304–71 in competitive solicitations 
and contracts that are not set-aside for 
SDVOSB/VOSB, including those under 
FAR part 12. The requirement in this 
paragraph (e) applies even when using a 
contracting preference under FAR part 
19 (for example, a women-owned small 
business set-aside). 

(f) The attainment of goals or the use 
of interagency vehicles or Government-
wide contract vehicles (i.e., Federal 
Supply Schedules (FSS)) does not re-
lieve the contracting officer from using 
SDVOSB/VOSB set-asides and other 
preferences as provided in subpart 
819.70. Moreover, if the VA enters into 
a contract, agreement, or other ar-
rangement with any governmental en-
tity to acquire goods or services, the 
entity acting on behalf of the VA 
through such an interagency acquisi-
tion or other agreement will comply, 
to the maximum extent feasible, with 
the provisions of the Veterans First 
Contracting Program as set forth in 
this subpart. 

(g) Contracting officers shall ensure 
awards are made using the VA hier-
archy of SDVOSB/VOSB preferences in 
this subpart. Specifically, the con-
tracting officer will consider pref-
erences for eligible SDVOSBs first, 
then preferences for other eligible 
VOSBs. 

(h) When an offer of an SDVOSB/ 
VOSB prime contractor includes a pro-
posed team of small business sub-
contractors and specifically identifies 
the first-tier subcontractor(s) in the 
proposal, the contracting officer must 
consider the capabilities, past perform-
ance, and experience of each first tier 
subcontractor that is part of the team 
as the capabilities, past performance, 
and experience of the small business 
prime contractor if the capabilities, 
past performance, and experience of 
the small business prime does not inde-
pendently demonstrate capabilities and 
past performance necessary for award. 
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819.7002 Applicability. 
Unless otherwise exempted by law, 

this subpart applies to VA contracting 
activities and contracts (see FAR 2.101) 
including BPAs and orders under FAR 
subpart 8.4 and acquisition of commer-
cial products or commercial services 
under FAR part 12. In addition, this 
subpart applies to VA contractors, 
their subcontractors and to any Gov-
ernment entity that has a contract, 
agreement, or other arrangement with 
the VA to acquire goods and services 
on behalf of the VA (see 817.501). For 
applicability and VA policy regarding 
priorities for use of mandatory Govern-
ment sources see 808.002. 

[87 FR 63005, Oct. 18, 2022; 87 FR 71262, Nov. 
22, 2022] 

819.7003 Eligibility. 
(a) SDVOSB/VOSB size eligibility, 

challenges, and appeals are governed 
by the Small Business Administration 
(SBA) regulations at 13 CFR parts 121, 
125, and 134, except where directed oth-
erwise by this part or 38 CFR part 74. 

(b) At the time of submission of of-
fers/quotes, and at the time of award of 
any contract, the offeror must rep-
resent to the contracting officer that it 
is a— 

(1) SDVOSB or VOSB eligible under 
this subpart; 

(2) Small business concern under the 
North American Industry Classifica-
tion System (NAICS) code assigned to 
the acquisition; and 

(3) Listed as a verified SDVOSB/ 
VOSB on the VA’s Vendor Information 
Pages (VIP) at https://www.vetbiz.va.gov/ 
vip/. 

(c) A joint venture may be considered 
eligible if it meets the requirements in 
13 CFR part 125; and the joint venture 
is listed in the VIP database. 

(d) To receive a benefit under the 
Veterans First Contacting Program, an 
otherwise eligible SDVOSB/VOSB must 
also meet SBA requirements at 13 CFR 
parts 121 and 125, including the non-
manufacturer rule requirements at 13 
CFR 121.406(b) and limitations on sub-
contracting at 13 CFR 125.6. The non-
manufacturer rule (see 13 CFR 121.406) 
and the limitations on subcontracting 
requirements apply to all SDVOSB and 
VOSB set-aside and sole source con-

tracts above the micro-purchase 
threshold. An offeror shall submit a 
certification of compliance to be con-
sidered eligible for any award under 
this part (see 819.7004). 

(e) Pursuant to 38 U.S.C. 8127(g), any 
business concern that is determined by 
VA to have willfully and intentionally 
misrepresented a company’s SDVOSB/ 
VOSB status is subject to debarment 
from contracting with the Department 
for a period of not less than five years. 
This includes the debarment of all 
principals in the business. See 809.406– 
270. 

819.7004 Limitations on subcon-
tracting compliance requirements. 

(a) A contract awarded under this 
subpart is subject to the SBA limita-
tions on subcontracting requirements 
in 13 CFR 125.6, provided that— 

(1) Only VIP-listed SDVOSBs are con-
sidered eligible and/or ‘‘similarly situ-
ated’’ under an SDVOSB sole source or 
set-aside. 

(2) A VOSB is subject to the same 
limitations on subcontracting that 
apply to an SDVOSB. 

(3) Any VIP-listed SDVOSB/VOSB is 
considered eligible and/or ‘‘similarly 
situated’’ under a VOSB sole source or 
set-aside. 

(b) Pursuant to the authority of 38 
U.S.C. 8127(k)(2), a contracting officer 
may award a contract under this sub-
part only after obtaining from the of-
feror a certification that the offeror 
will comply with the limitations on 
subcontracting requirement as pro-
vided in the solicitation and which 
shall be included in the resultant con-
tract (see 819.7011). 

(1) The formal certification must be 
completed, signed and returned with 
the offeror’s bid, quotation, or pro-
posal. 

(2) The Government will not consider 
offers for award from offerors that do 
not provide the certification with their 
bid, quotation, or proposal, and all 
such responses will be deemed ineli-
gible for evaluation and award. 

(c) An otherwise eligible first tier 
subcontractor must meet the NAICS 
size standard assigned by the prime 
contractor and be listed in VIP to 
count as similarly situated. Any work 
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that a first tier VIP-listed subcon-
tractor further subcontracts will count 
towards the percent of subcontract 
amount that cannot be exceeded. 

(d) An SDVOSB/VOSB awarded a con-
tract on the basis of a set-aside, sole 
source, or an evaluation preference is 
required to comply with the limita-
tions on subcontracting either by— 

(1) The end of the base term, and 
then by the end of each subsequent op-
tion period; or, by the end of the per-
formance period for each order issued 
under the contract, at the contracting 
officer’s discretion; and 

(2) For an order set aside for 
SDVOSB/VOSB as described in 808.405 
and FAR 16.505(b)(2)(i)(F), or for an 
order issued directly to an SDVOSB/ 
VOSB in accordance with FAR 
19.504(c)(1)(ii), by the end of the per-
formance period for the order. 

(e) The contracting officer may also, 
at their discretion, require the con-
tractor to demonstrate its compliance 
with the limitations on subcontracting 
at any time during performance of the 
contract, and upon completion of a 
contract if the information regarding 
such compliance is not already avail-
able to the contracting officer. Evi-
dence of compliance includes, but is 
not limited to, invoices, copies of sub-
contracts, or a list of the value of tasks 
performed. 

(f) Pursuant to Public Law 116–183, 
the Office of the Small and Disadvan-
taged Business Utilization (OSDBU) 
and Chief Acquisition Officer (CAO), 
will implement a process to monitor 
compliance with the requirement in 
this section. The OSDBU and CAO shall 
jointly refer any violations or sus-
pected violations to the VA Office of 
Inspector General. This referral obliga-
tion does not relieve contracting offi-
cers of their obligation to report sus-
pected violations of law to the Office of 
the Inspector General (OIG). 

(1) If the Secretary or designee deter-
mines in consultation with the Inspec-
tor General that an SDVOSB/VOSB 
awarded a contract pursuant to 38 
U.S.C. 8127 did not act in good faith 
with respect to the requirements de-
scribed in 819.7003(d), such SDVOSB/ 
VOSB shall be subject to any or all of 
the following— 

(i) Referral to the VA Suspension and 
Debarment Committee; 

(ii) A fine under section 16(g)(1) of the 
Small Business Act (15 U.S.C. 645(g)(1)); 
and 

(iii) Prosecution for violating 18 
U.S.C. 1001. 

(2) The Inspector General shall report 
to the Congress annually on the num-
ber of referred violations and suspected 
violations, and the disposition of such 
violations, including the number of 
small business concerns suspended or 
debarred from federal contracting or 
referred for Department of Justice 
prosecution. 

819.7005 Contracting order of priority. 
(a) In determining the acquisition 

strategy applicable to a procurement 
requirement not otherwise covered 
under 808.002, the contracting officer 
shall observe the order of contracting 
preferences in 38 U.S.C. 8127(h). 

(b) Specifically, preferences for 
awarding contracts to small business 
concerns shall be applied in the fol-
lowing order of priority: 

(1) Contracts awarded to small busi-
ness concerns owned and controlled by 
Veterans with service-connected dis-
abilities as provided in this subpart. 

(2) Contracts to small business con-
cerns owned and controlled by Vet-
erans that are not covered by para-
graph (b)(1) of this section as provided 
in this subpart. 

(3) Contracts awarded pursuant to— 
(i) Section 8(a) of the Small Business 

Act (15 U.S.C. 637(a) as provided in FAR 
subpart 19.8; or 

(ii) Section 31 of the Small Business 
Act (15 U.S.C. 657a) as provided in FAR 
subpart 19.13. 

(4) Contracts awarded pursuant to 
any other small business set aside con-
tracting preference, with due deference 
to the priority for awarding to women- 
owned small businesses as provided in 
FAR 19.203(b) through (e) and FAR sub-
part 19.15. 

819.7006 VA service-disabled veteran- 
owned small business set-aside pro-
cedures. 

(a) The contracting officer shall con-
sider SDVOSB set-asides before consid-
ering VOSB set-asides. Except as au-
thorized by 808.002, 813.106, 819.7007, and 
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819.7008, the contracting officer shall 
set-aside a contract action exceeding 
the micro-purchase threshold for com-
petition restricted to VIP-listed 
SDVOSB upon a reasonable expecta-
tion based on market research that— 

(1) Offers/quotations will be received 
from two or more eligible VIP-listed 
SDVOSBs; and 

(2) Award can be made at a fair and 
reasonable price that offers the best 
value to the Government. 

(b) When conducting SDVOSB set- 
asides, the contracting officer shall en-
sure that— 

(1) Offerors are registered and 
verified as eligible in the VIP database 
at the time of submission of offers and 
at time of award; and 

(2) Offerors affirmatively represent 
their SDVOSB and small business sta-
tus based on the size standard cor-
responding to the North American In-
dustrial Classification System (NAICS) 
code assigned to the solicitation/con-
tract, as set forth in 819.7003(b) or (c). 

(c) If the contracting officer receives 
only one acceptable offer at a fair and 
reasonable price from an eligible VIP- 
listed SDVOSB, the contracting officer 
may make an award to that concern. If 
the contracting officer receives no ac-
ceptable offers from eligible SDVOSBs, 
the set-aside shall be withdrawn and 
the requirement, if still valid, set aside 
for VOSB competition if warranted or 
otherwise procured using the most ap-
propriate strategy based on the results 
of market research. 

819.7007 VA veteran-owned small busi-
ness set-aside procedures. 

(a) The contracting officer shall con-
sider SDVOSB set-asides before consid-
ering VOSB set-asides. Except as au-
thorized by 808.002, 813.106, 819.7007, and 
819.7008, the contracting officer shall 
set aside a contract action exceeding 
the micro-purchase threshold for com-
petition restricted to VIP-listed VOSBs 
upon a reasonable expectation based on 
market research that— 

(1) Offers/quotations will be received 
from two or more VIP-listed VOSBs; 
and 

(2) Award can be made at a fair and 
reasonable price that offers the best 
value to the Government. 

(b) When conducting VOSB set- 
asides, the contracting officer shall en-
sure that— 

(1) Offerors are registered and 
verified as eligible in the VIP database 
at the time of submission of offers and 
at time of award; and 

(2) Offerors affirmatively represent 
their SDVOSB/VOSB and small busi-
ness status based on the size standard 
corresponding to the NAICS code as-
signed to the solicitation/contract (see 
819.7003(b) and (c)). 

(c) If the contracting officer receives 
only one acceptable offer at a fair and 
reasonable price from an eligible VIP- 
listed VOSB in response to a VOSB set- 
aside, the contracting officer may 
make an award to that concern. If the 
contracting officer decides not to make 
an award to the single acceptable offer 
received, or if the contracting officer 
receives no acceptable offers from eli-
gible VOSBs, the set-aside shall be 
withdrawn and the requirement, if still 
valid, set aside for other small business 
programs in accordance with 819.7005 or 
otherwise procured using the most ap-
propriate strategy based on the results 
of market research. 

819.7008 Sole source awards to 
verified service-disabled veteran- 
owned small businesses. 

(a) A contracting officer may award a 
contract to a VIP-listed service-dis-
abled veteran-owned small business 
(SDVOSB) using other than competi-
tive procedures provided— 

(1) The anticipated award price of the 
contract (including options) will not 
exceed $5 million; 

(2) The requirement is synopsized and 
the required justification pursuant to 
FAR 6.302–5(c)(2)(ii) is posted in accord-
ance with FAR part 5; 

(3) The SDVOSB has been determined 
to be a responsible contractor with re-
spect to performance; and 

(4) In the estimation of the con-
tracting officer contract award can be 
made at a fair and reasonable price 
that offers best value to the Govern-
ment. 

(b) The contracting officer’s deter-
mination to make a sole source award 
is a business decision wholly within the 
discretion of the contracting officer. 
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To ensure that opportunities are avail-
able to the broadest number of 
SDVOSBs, this authority is to be used 
only when in the best interest of the 
Government. 

(c) A determination that only one 
SDVOSB can meet the requirement is 
not required. However, in accordance 
with FAR 6.302–5(c)(2)(ii), contracts 
awarded using this authority shall be 
supported by a written justification 
and approval described in FAR 6.303 
and 6.304, as applicable. 

(d) When conducting a SDVOSB sole 
source acquisition, the contracting of-
ficer shall ensure the business meets 
eligibility requirements in 819.7003. 

(e) A procurement requirement esti-
mated to exceed the legislative thresh-
old of $5 million shall not be split or 
subdivided to permit the use of this 
SDVOSB sole source authority. 

819.7009 Sole source awards to 
verified veteran-owned small busi-
nesses. 

(a) A contracting officer may award a 
contract to a VIP-listed veteran-owned 
small business (VOSB) using other 
than competitive procedures pro-
vided— 

(1) The anticipated award price of the 
contract (including options) will not 
exceed $5 million; 

(2) The requirement is synopsized and 
the required justification pursuant to 
FAR 6.302–5(c)(2)(ii) is posted in accord-
ance with FAR part 5; 

(3) The VOSB has been determined to 
be a responsible contractor with re-
spect to performance; 

(4) In the estimation of the con-
tracting officer contract award can be 
made at a fair and reasonable price 
that offers best value to the Govern-
ment; and 

(5) No responsible SDVOSB has been 
identified. 

(b) The contracting officer’s deter-
mination to make a sole source award 
is a business decision wholly within the 
discretion of the contracting officer. 
To ensure that opportunities are avail-
able to the broadest number of VOSBs, 
this authority is to be used only when 
in the best interest of the Government. 

(c) A determination that only one 
VOSB can meet the requirement is not 
required. However, in accordance with 

FAR 6.302–5(c)(2)(ii), contracts awarded 
using this authority shall be supported 
by a written justification and approval 
described in FAR 6.303 and 6.304, as ap-
plicable. 

(d) When conducting a VOSB sole 
source acquisition, the contracting of-
ficer shall ensure the business meets 
eligibility requirements in 819.7003. 

(e) A procurement requirement esti-
mated to exceed the legislative thresh-
old of $5 million shall not be split or 
subdivided to permit the use of this 
VOSB sole source authority. 

819.7010 Tiered set-aside evaluation. 
(a) Pursuant to the authority of 38 

U.S.C. 8127 and under limited cir-
cumstances as set forth in this section, 
contracting officers may consider using 
a tiered set-aside evaluation approach 
to minimize delays in the re-solicita-
tion process. 

(b) Tiered evaluation of offers is a 
procedure that may be used in competi-
tive negotiated acquisitions, including 
construction and acquisitions for com-
mercial products and commercial serv-
ices when the VA Rule of Two (see 
802.101) determination indicates a set- 
aside is required, but other cir-
cumstances preclude a confident con-
clusion that an award can be made at 
the SDVOSB or VOSB tier. The con-
tracting officer— 

(1) Solicits and receives offers from 
targeted tiers of small business groups, 
with SDVOSB as the first tier and 
VOSB as the second tier; 

(2) Establishes a tiered order of pri-
ority for evaluating offers that is speci-
fied in the solicitation; and 

(3) If no award can be made at the 
first tier, evaluates offers at the next 
lower tier, until award can be made. 

(c) Market research, which shall be 
conducted and documented in advance 
of issuing the solicitation, will inform 
which of the following types of tiers 
will be included in the solicitation: 

(1) Tiered evaluations limited to 
SDVOSBs or VOSBs; 

(2) Tiered evaluations including 8(a) 
and HUBZone small businesses; or 

(3) Tiered evaluations including all 
other small business concerns. 

(d) The tiered order of priority shall 
be consistent with 819.7005. Consider-
ation shall be given to HUBZone and 
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8(a) small business concerns before 
evaluating offers from other small 
business concerns. 

819.7011 Contract clauses. 

(a) The contracting officer shall in-
sert clause 852.219–73, VA Notice of 
Total Set-Aside for Verified Service- 
Disabled Veteran-Owned Small Busi-
nesses, or clause 852.219–74, VA Notice 
of Total Set-Aside for Verified Vet-
eran-Owned Small Businesses, as appli-
cable, in solicitations, orders and con-
tracts that are set-aside, reserved, 
evaluated or awarded under this sub-
part. This includes sole source awards 
as well as multiple-award contracts 
when orders may be set aside for 
SDVOSBs/VOSBs as described in 808.405 
and FAR 19.504(c)(1)(ii). 

(b) The contracting officer shall in-
sert the clause at 852.219–75, VA Notice 
of Limitations on Subcontracting— 
Certificate of Compliance for Services 
and Construction, in solicitations and 
contracts for services and construc-
tion, including BPAs, BOAs, and or-
ders, for acquisitions that are evalu-
ated, set-aside, or awarded on a sole 
source basis under this subpart. This 
includes orders awarded under mul-
tiple-award contracts to SDVOSBs/ 
VOSBs. 

(c) The contracting officer shall in-
sert the clause at 852.219–76, VA Notice 
of Limitations on Subcontracting— 
Certificate of Compliance for Supplies 
and Products, in solicitations and con-
tracts for supplies or products, includ-
ing BPAs, BOAs, and orders, for acqui-
sitions that are to be awarded on the 
basis of an SDVOSB/VOSB set-aside, 
sole source, or an evaluation preference 
under this subpart. This includes or-
ders awarded under multiple-award 
contracts to SDVOSBs/VOSBs. The 
contracting officer shall tailor clause 
852.219–76, and paragraph (a)(2)(iii) of 
the clause, as appropriate. 

Subpart 819.71 [Reserved] 

PART 822—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS 

Subpart 822.3—Contract Work Hours and 
Safety Standards Act 

Sec. 
822.304 Variations, tolerances, and exemp-

tions. 
822.305 Contract clause. 

Subpart 822.4 [Reserved] 

AUTHORITY: 40 U.S.C. 121(c); 41 U.S.C. 
1121(c)(3); 29 CFR 5.15(d); 41 U.S.C. 1702; and 
48 CFR 1.301–1.304. 

SOURCE: 73 FR 2717, Jan. 15, 2008, unless 
otherwise noted. 

Subpart 822.3—Contract Work 
Hours and Safety Standards Act 

822.304 Variations, tolerances, and ex-
emptions. 

For contracts providing nursing 
home care for veterans, the Secretary 
of Labor has allowed a variation to the 
requirements of Contract Work Hours 
and Safety Standards (the statute) (40 
U.S.C. 3701, et seq.) regarding the pay-
ment of overtime (see 29 CFR 
5.15(d)(2)). The variation provides that 
overtime may be calculated on a basis 
other than a 40 hour workweek (as an 
alternate work period) when— 

(a) Due to operational necessity or 
convenience a work period of 14 con-
secutive days may be accepted in lieu 
of the workweek of 7 consecutive days 
for the purpose of computing overtime 
compensation, pursuant to an agree-
ment or understanding arrived at be-
tween the contractor and the contrac-
tors’ employees before performance of 
the work; and 

(b) If The contractor’s employees re-
ceive compensation for employment in 
excess of 8 hours in any workday and in 
excess of 80 hours in such 14-day period 
at a rate not less than 11⁄2 times the 
regular rate at which the individual is 
employed, computed in accordance 
with the requirements of the Fair 
Labor Standards Act of 1938, as amend-
ed 

[83 FR 16209, Apr. 16, 2018] 
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