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6.302-3

6.302-3 Industrial mobilization; engi-
neering, developmental, or research
capability; or expert services.

(a) Authority. (1) Citations: 10 U.S.C.
3204(a)(3) or 41 U.S.C. 3304(a)(3).

(2) Full and open competition need
not be provided for when it is necessary
to award the contract to a particular
source or sources in order—

(i) To maintain a facility, producer,
manufacturer, or other supplier avail-
able for furnishing supplies or services
in case of a national emergency or to
achieve industrial mobilization;

(ii) To establish or maintain an es-
sential engineering, research, or devel-
opment capability to be provided by an
educational or other nonprofit institu-
tion or a federally funded research and
development center; or

(iii) To acquire the services of an ex-
pert or neutral person for any current
or anticipated litigation or dispute.

(b) Application. (1) Use of the author-
ity in paragraph (a)(2)(i) of this section
may be appropriate when it is nec-
essary to—

(i) Keep vital facilities or suppliers in
business or make them available in the
event of a national emergency;

(ii) Train a selected supplier in the
furnishing of critical supplies or serv-
ices, prevent the loss of a supplier’s
ability and employees’ skills, or main-
tain active engineering, research, or
development work;

(iii) Maintain properly balanced
sources of supply for meeting the re-
quirements of acquisition programs in
the interest of industrial mobilization
(when the quantity required is substan-
tially larger than the quantity that
must be awarded in order to meet the
objectives of this authority, that por-
tion not required to meet such objec-
tives will be acquired by providing for
full and open competition as appro-
priate under this part);

(iv) Create or maintain the required
domestic capability for production of
critical supplies by limiting competi-
tion to items manufactured in—

(A) The United States or its outlying
areas; or

(B) The United States, its outlying
areas, or Canada.

(v) Continue in production, contrac-
tors that are manufacturing critical
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items, where there would otherwise be
a break in production; or

(vi) Divide current production re-
quirements among two or more con-
tractors to provide for an adequate in-
dustrial mobilization base.

(2) Use of the authority in paragraph
(a)(2)(ii) of this section may be appro-
priate when it is necessary to—

(i) Establish or maintain an essential
capability for theoretical analyses, ex-
ploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essen-
tial capability for engineering or devel-
opmental work calling for the practical
application of investigative findings
and theories of a scientific or technical
nature; or

(iii) Contract for supplies or services
as are necessary incident to paragraph
(b)(2)(1) or (ii) of this section.

(3) Use of the authority in paragraph
(a)(2)(iii) of this section may be appro-
priate when it is necessary to acquire
the services of either—

(i) An expert to use, in any litigation
or dispute (including any reasonably
foreseeable litigation or dispute) in-
volving the Government in any trial,
hearing, or proceeding before any
court, administrative tribunal, or
agency, whether or not the expert is
expected to testify. Examples of such
services include, but are not limited to:

(A) Assisting the Government in the
analysis, presentation, or defense of
any claim or request for adjustment to
contract terms and conditions, whether
asserted by a contractor or the Govern-
ment, which is in litigation or dispute,
or is anticipated to result in dispute or
litigation before any court, administra-
tive tribunal, or agency, or

(B) Participating in any part of an al-
ternative dispute resolution process,
including but not limited to eval-
uators, fact finders, or witnesses, re-
gardless of whether the expert is ex-
pected to testify; or

(ii) A neutral person, e.g., mediators
or arbitrators, to facilitate the resolu-
tion of issues in an alternative dispute
resolution process.

(c) Limitations. Contracts awarded
using this authority shall be supported
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by the written justifications and ap-
provals described in 6.303 and 6.304.

[60 FR 52431, Dec. 23, 1985, as amended at 60
FR 42654, Aug. 16, 1995; 60 FR 44548, Aug. 28,
1995; 62 FR 235, Jan. 2, 1997; 63 FR 58594, 58602,
Oct. 30, 1998; 66 FR 2128, Jan. 10, 2001; 68 FR
28080, May 22, 2003; 77 FR 56741, Sept. 13, 2012;
79 FR 24198, Apr. 29, 2014; 84 FR 19842, May 6,
2019; 87 FR 73896, Dec. 1, 2022]

6.302-4 International agreement.

(a) Authority. (1) Citations: 10 U.S.C.
3204(a)(4) or 41 U.S.C. 3304(a)(4).

(2) Full and open competition need
not be provided for when precluded by
the terms of an international agree-
ment or a treaty between the United
States and a foreign government or
international organization, or the writ-
ten directions of a foreign government
reimbursing the agency for the cost of
the acquisition of the supplies or serv-
ices for such government.

(b) Application. This authority may
be used in circumstances such as—

(1) When a contemplated acquisition
is to be reimbursed by a foreign coun-
try that requires that the product be
obtained from a particular firm as
specified in official written direction
such as a Letter of Offer and Accept-
ance; or

(2) When a contemplated acquisition
is for services to be performed, or sup-
plies to be used, in the sovereign terri-
tory of another country and the terms
of a treaty or agreement specify or
limit the sources to be solicited.

(c) Limitations. Except for DoD,
NASA, and the Coast Guard, contracts
awarded using this authority shall be
supported by written justifications and
approvals described in 6.303 and 6.304.

[50 FR 52432, Dec. 23, 1985, as amended at 55
FR 52790, Dec. 21, 1990; 79 FR 24198, Apr. 29,
2014; 87 FR 73896, Dec. 1, 2022]

6.302-5 Authorized or required by
statute.

(a) Authority. (1) Citations: 10 U.S.C.
3204(a)(5) or 41 U.S.C. 3304(a)(b).

(2) Full and open competition need
not be provided for when—

(i) A statute expressly authorizes or
requires that the acquisition be made
through another agency or from a spec-
ified source; or

6.302-5

(ii) The agency’s need is for a brand
name commercial product for author-
ized resale.

(b) Application. This authority may
be used when statutes, such as the fol-
lowing, expressly authorize or require
that acquisition be made from a speci-
fied source or through another agency:

1) Federal Prison Industries
(UNICOR)—18 U.S.C. 4124 (see subpart
8.6).

(2) Qualified nonprofit agencies for
the blind or other severely disabled—41
U.S.C. chapter 85, Committee for Pur-
chase From People Who Are Blind or
Severely Disabled (see subpart 8.7).

(3) Government Printing and Bind-
ing—44 U.S.C. 501-504, 1121 (see subpart
8.8).

(4) Sole source awards under the 8(a)
Program (15 U.S.C. 637), but see 6.303 for
requirements for justification and ap-
proval of sole-source 8(a) awards
over$2b million. (See subpart 19.8.)

(5) Sole source awards under the
HUBZone Act of 1997—15 U.S.C. 657a
(see 19.1306).

(6) Sole source awards under the Vet-
erans Benefits Act of 2003 (15 U.S.C.
657f).

(7) Sole source awards under the
WOSB Program-15 U.S.C. 637(m) (see
19.1506).

(c) Limitations. (1) This authority
shall not be used when a provision of
law requires an agency to award a new
contract to a specified non-Federal
Government entity unless the provi-
sion of law specifically—

(i) Identifies the entity involved;

(ii) Refers to 10 U.S.C. 3201(e) for
armed services acquisitions or 41 U.S.C.
3105 for civilian agency acquisitions;
and

(iii) States that award to that entity
shall be made in contravention of the
merit-based selection procedures in 10
U.S.C. 3201(e) or 41 U.S.C. 3105, as ap-
propriate. However, this limitation
does not apply—

(A) When the work provided for in
the contract is a continuation of the
work performed by the specified entity
under a preceding contract; or

(B) To any contract requiring the Na-
tional Academy of Sciences to inves-
tigate, examine, or experiment upon
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