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636.602

project to either permit or limit the
participation to host-country firms; or,
(3) The provision at 652.236-72 applies.
(b) The contracting officer shall in-
sert the provision at 652.236-72, State-
ment of Qualifications for the Omnibus
Diplomatic Security and Antiterrorism
Act, in all diplomatic construction or
design solicitations exceeding $10 mil-
lion; or, diplomatic construction
projects abroad at any dollar amount
that involve technical security, unless
the project involves low-level tech-
nology, as determined by the Assistant
Secretary of Diplomatic Security.

[69 FR 19337, Apr. 13, 2004, as amended at 80
FR 6922, Feb. 9, 2015]

Subpart 636.6—Architect-Engineer
Services

636.602 Selection of firms for archi-
tect-engineer contracts.

636.602-1 Selection criteria.

(b) The head of the contracting activ-
ity is the agency head’s designee for
the purpose of FAR 36.602-1(b).

[64 FR 43628, Aug. 11, 1999]

636.602—-4 Selection authority.

(a) For acquisitions conducted by A/
LM/AQM on behalf of the Bureau of
Overseas Buildings Operations, the
final selection decision shall be made
by the Director/Chief Operating Officer
of the Bureau of Overseas Buildings Op-
erations, with the concurrence of the
contracting officer and IL/BA. For other
domestic acquisitions, the selection de-
cision shall be made by an individual
designated by the Assistant Secretary
of State for Administration. For acqui-
sitions conducted by overseas posts,
the selection decision shall be made by
the contracting officer.”

[80 FR 6922, Feb. 9, 2015]

636.602-5 Short selection processes for
contracts not to exceed the sim-
plified acquisition threshold.

The short selection process described
in FAR 36.602-5 is authorized for use for
contracts not expected to exceed the
simplified acquisition threshold.

[69 FR 66766, Dec. 28, 1994, as amended at 60
FR 39663, Aug. 3, 1995]

48 CFR Ch. 6 (10-1-24 Edition)

636.606 Negotiations.

(a) Contracting officers at overseas
posts may request a waiver from A/
OPE if the contracting officer is unable
to negotiate a fee within the six per-
cent limitation. See 615.404—
4(c)(DHE)(B).”

[80 FR 6922, Feb. 9, 2015]

PART 637—SERVICE CONTRACTING

Subpart 637.1—Service Contracts—
General

Sec.

637.102 Policy.

637.102-70 Special requirements for the ac-
quisition of local guard services overseas.

637.102-71 Safety considerations.

637.103 Contracting officer responsibility.

637.104 Personal services contracts.

637.104-70 DOS authorities for personal serv-
ices contracts.

637.104-71 Personal services agreements.

637.110 Solicitation provisions and contract
clauses.

Subpart 637.2—Advisory and Assistance
Services

637.204 Guidelines for determining avail-
ability of personnel.

Subpart 637.6—Performance-Based
Contracting

637.601 General.

AUTHORITY: 22 U.S.C. 2651a, 40 U.S.C. 121(c)
and 48 CFR chapter 1.

SOURCE: 53 FR 26176, July 11, 1988, unless
otherwise noted.

Subpart 637.1—Service
Contracts—General

637.102 Policy.

(c) Any Acquisition Plan or procure-
ment request package for services ex-
pected to exceed $25,000 shall include a
Form DS-4208 completed by the requir-
ing activity. Instructions for com-
pleting the DS-4208 may be found at
http://aopepd.a.state.gov/Content/docu-
ments/DS-4208-Instructions.docx.

[63 FR 26176, July 11, 1988, as amended at 80
FR 6922, Feb. 9, 2015]
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637.102-70 Special requirements for
the acquisition of local guard serv-
ices overseas.

(a) Policy. Section 136 of the Foreign
Relations Authorization Act, Fiscal
Years 1990 and 1991 (22 U.S.C. 4864) en-
courages the participation of United
States persons and qualified United
States joint venture persons in local
guard contracts overseas under diplo-
matic security programs.

(b) Ewvaluation preference. For pur-
poses of determining competitive sta-
tus, proposals of United States persons
and qualified United States joint ven-
ture persons shall receive a ten (10)
percent price preference reduction.

[69 FR 19337, Apr. 13, 2004]

637.102-71 Safety considerations.

When contracting for services to be
performed overseas, always consider
636.513(b) and FAR 36.513(b), and con-
sult with technical representatives to
determine whether special precautions
are appropriate, such as when the serv-
ices are for building operations, build-
ing maintenance or infrastructure re-
pairs.

[82 FR 58353, Dec. 12, 2017]

637.103 Contracting officer responsi-
bility.

(a)(2) The Office of the Legal Adviser
is the DOS legal counsel for the pur-
poses of FAR 37.103(a)(2).

(e) The Contracting Officer shall re-
view the Forms DS-4208 submitted by
requiring activities, not contract for
inherently governmental functions and
assist in implementation of mitigation
strategies for efforts that are closely
associated with inherently govern-
mental functions. A copy of the DS-
4208 shall be retained in the contract
file.

[63 FR 26176, July 11, 1988, as amended at 80
FR 6922, Feb. 9, 2015]

637.104 Personal services contracts.

(e) The Office of the Legal Adviser is
the DOS legal counsel for the purposes
of FAR 37.104(e).

637.104-71

637.104-70 DOS authorities for per-
sonal services contracts.

Pursuant to FAR 37.104(b), DOS stat-
utory authorities for personal services
contracts are—

(a) For the Department, section 2(c)
of the State Department Basic Au-
thorities Act of 1956, as amended (22
U.S.C. 2669);

(b) For the Bureau of Population,
Refugees, and Migration, section 5(a)(6)
of the Migration and Refugee Assist-
ance Act of 1962, as amended (22 U.S.C.
2605);

(c) For the Bureau for International
Narcotics and Law Enforcement Af-
fairs, section 636(a)(3) of the Foreign
Assistance Act of 1961, as amended (22
U.S.C. 2396);

(d) For the Foreign Service Institute,
section 704(a)(4) of the Foreign Service
Act of 1980, as amended (22 U.S.C. 4024);

(e) For the Office of Foreign Mis-
sions, section 208(d) of Title II—Au-
thorities Relating to the Regulation of
Foreign Missions, of the State Depart-
ment Basic Authorities Act of 1956, as
amended (22 U.S.C. 4308);

(f) For the Bureau of Overseas Build-
ings Operations, section 5 of the For-
eign Service Buildings Act, 1926, as
amended (22 U.S.C. 296);

(g) For the U.S. Mission to the
United Nations, section 7 of the United
Nations Participation Act of 1945, as
amended (22 U.S.C. 287e);

(h) For the Bureau of International
Organization Affairs, the separate
State Department appropriations acts;
and

(i) For the Bureau of Diplomatic Se-
curity, section 206 of Public Law 99-399,
as amended by the Emergency Supple-
mental Appropriations Act of 1998.

[63 FR 26176, July 11, 1988, as amended at 59
FR 66766, Dec. 28, 1994; 60 FR 39663, Aug. 3,
1995; 64 FR 43629, Aug. 11, 1999; 69 FR 19337,
Apr. 13, 2004]

637.104-71 Personal
ments.

services agree-

(a) Applicability. This section applies
only to personal services agreements
(PSAs) awarded under the authority of
22 U.S.C. 2669(c).
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(b) Definition. ‘‘Personal Services
Agreement (PSA)” is a method of em-
ployment using the statutory author-
ity under 22 U.S.C. 2669(c). The Pro-
curement Executive has delegated pro-
gram management responsibility for
PSAs awarded under the Department of
State basic authority at 22 U.S.C.
2669(c). When applied to U.S. citizens
hired under this authority, the term
“PSA Plus” is normally used.

(c) Policy. DOS contracting officers at
overseas posts should not award any
personal services contracts that are
subject to acquisition statutes and reg-
ulations.

(d) Authority. (1) The Foreign Rela-
tions Authorization Act, Fiscal Years
1994 and 1995, amended section 2(c) of
the State Department Basic Authori-
ties Act of 1956 (22 U.S.C. 2669(c)) by re-
vising the Department’s authority.
This language states: ‘‘and such con-
tracts are authorized to be negotiated,
the terms of the contracts to be pre-
scribed, and the work to be performed,
where necessary, without regard to
such statutory provisions as relative to
the negotiation, making, and perform-
ance of contracts and performance of
work in the United States.”

(2) This authority was further
amended under the National Defense
Authorization Act for Fiscal Year 2002
which added subsection (n) to 22 U.S.C.
2669. This language states ‘‘exercise the
authority provided in section (c), upon
the request of the Secretary of Defense
or the head of any other department or
agency of the United States, to enter
into personal services contracts with
individuals to perform services in sup-
port of the Department of Defense or
such other department or agency, as
the case may be.” This authority al-
lowed the use of 22 U.S.C. 2669(c) by all
other agencies, provided they meet cer-
tain criteria and agree to follow cer-
tain guidelines laid out in a Memo-
randum of Agreement (MOA). That
MOA is not signed at the post level,
but by a senior official at the Depart-
ment of State and the other agency.
Without the MOA in place, other agen-
cies may not use this basic authority.
HR/OE has responsibility for imple-
mentation of the authority that came
with this legislative change. The HR/
OE Web site includes the latest listing

48 CFR Ch. 6 (10-1-24 Edition)

of agencies that have signed the MOA
and can use this authority.

(3) This statutory language has con-
tinuing effect and provides authority
to the Department of State, and now
other agencies, if they so agree, to ob-
tain personal services without adher-
ence to acquisition statutes. In fur-
therance of the authority provided by
the statute, the Procurement Execu-
tive has waived the applicability of ac-
quisition regulations when obtaining
personal services under the authority
of 22 U.S.C. 2669(c). As a result, it is not
necessary for the individual executing
a PSA under the authority of 22 U.S.C.
2669(c) to have a contracting officer’s
certificate of appointment required
under FAR 1.603 and 601.603 (see 601.603—
3(d)).

(e) Signatory authority. Only direct
hire U.S. citizens may sign PSAs. Pro-
vided the individual meets that cri-
terion, individuals who may sign PSAs
are limited to the following:

(1) The Human Resources Officer;

(2) The Human Resources/Financial
Management Officer; or,

(3) The Management Officer or Amer-
ican FSO designated to perform human
resources functions (e.g., GSO, RSO,
etc.).

[80 FR 6923, Feb. 9, 2015]

637.110 Solicitation
contract clauses.

provisions and

(a) The contracting officer shall in-
sert the clause at 652.237-70, Compen-
satory Time Off, in personal services
contracts awarded in support of Inter-
national Narcotics Control programs
overseas, if the contracting officer de-
termines its use appropriate.

(b) The contracting officer shall in-
sert a clause substantially the same as
the clause at 652.237-72, Observance of
Legal Holidays and Administrative
Leave, in all solicitations and con-
tracts where contractor personnel will
be working on-site in any Department
of State facility. Overseas contracting
activities may add local holidays to
the list included in paragraph (a) of the
clause.

(c) The contracting officer shall in-
sert the provision at 652.237-73, State-
ment of Qualifications for Preference
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as a U.S. Person, in all overseas local
guard solicitations.

[69 FR 66766, Dec. 28, 1994, as amended at 64
FR 43629, Aug. 11, 1999; 69 FR 19337, Apr. 13,
2004; 76 FR 20250, Apr. 12, 2011]

Subpart 637.2—Advisory and
Assistance Services

637.204 Guidelines for determining
availability of personnel.

The head of the contracting activity
is the agency head for the purposes of
FAR 37.204.

[64 FR 43629, Aug. 11, 1999]

Subpart 637.6—Performance-
Based Contracting

637.601 General.

It is the Department’s policy that all
new service contracts be performance-
based, with clearly defined deliverables
and performance standards. Any devi-
ations from this policy shall be fully
justified in writing and approved by
the Departmental Advocate for Com-
petition.

[69 FR 19337, Apr. 13, 2004, as amended at 80
FR 6923, Feb. 9, 2015]

PART 639—ACQUISITION OF
INFORMATION TECHNOLOGY

Subpart 639.1—General

Sec.

639.107 Contract clause.

639.107-70 DOSAR solicitation provision and
contract clause.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

641.201

SOURCE: 72 FR 51569, Sept. 10, 2007, unless
otherwise noted.

Subpart 639.1—General
639.107 Contract clause.

639.107-70 DOSAR solicitation provi-
sion and contract clause.

(a) The contracting officer shall in-
sert the provision at 652.239-70, Infor-
mation Technology Security Plan and
Accreditation, in solicitations that in-
clude information technology re-
sources or services in which the con-
tractor will have physical or electronic
access to Department information that
directly supports the mission of the
Department.

(b) The contracting officer shall in-
sert the clause at 652.239-71, Security
Requirements for Unclassified Informa-
tion Technology Resources, in solicita-
tions and contracts containing the pro-
vision at 652.239-70. The provision and
clause shall not be inserted in solicita-
tions and contracts for personal serv-
ices with individuals.

PART 641—ACQUISITION OF UTILITY
SERVICES

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 64 FR 43629, Aug. 11, 1999, unless
otherwise noted.

Subpart 641.2—Acquiring Utility
Services
641.201 Policy.

(d) The Procurement Executive is the
agency head for the purposes of FAR
41.201(d)(2)(i) and FAR 41.201(d)(3).

387



		Superintendent of Documents
	2025-04-21T15:00:33-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




