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AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 4 and 10 U.S.C. chapter 137 legacy provi-
sions (see 10 U.S.C. 3016); and 51 U.S.C. 20113.

SOURCE: 48 FR 42370, Sept. 19, 1983, unless
otherwise noted.

42.000 Scope of part.

This part prescribes policies and pro-
cedures for assigning and performing
contract administration and contract
audit services.

[63 FR 9062, Feb. 23, 1998]
42.001 [Reserved]

42,002 Interagency agreements.

(a) Agencies shall avoid duplicate au-
dits, reviews, inspections, and exami-
nations of contractors or subcontrac-
tors, by more than one agency, through
the use of interagency agreements.

(b) Subject to the fiscal regulations
of the agencies and applicable inter-
agency agreements, the requesting
agency shall reimburse the servicing
agency for rendered services in accord-
ance with the Economy Act (31 U.S.C.
1535).

48 CFR Ch. 1 (10-1-24 Edition)

(c) When an interagency agreement is
established, the agencies are encour-
aged to consider establishing proce-
dures for the resolution of issues that
may arise under the agreement.

[63 FR 9062, Feb. 23, 1998, as amended at 65
FR 36014, June 6, 2000]

42.003 Cognizant Federal agency.

(a) For contractors other than edu-
cational institutions and nonprofit or-
ganizations, the cognizant Federal
agency normally will be the agency
with the largest dollar amount of nego-
tiated contracts, including options. For
educational institutions (defined as in-
stitutions of higher education in the
OMB Uniform Guidance at 2 CFR part
200, subpart A, and 20 U.S.C. 1001) and
nonprofit organizations (as defined in
the OMB Uniform Guidance at 2 CFR
part 200), the cognizant Federal agency
for indirect costs is established accord-
ing to the OMB Uniform Guidance at 2
CFR part 200, appendices IIT and IV, re-
spectively.

(b) Once a Federal agency assumes
cognizance for a contractor, it should
remain cognizant for at least 5 years to
ensure continuity and ease of adminis-
tration. If, at the end of the 5-year pe-
riod, another agency has the largest
dollar amount of negotiated contracts,
including options, the two agencies
shall coordinate and determine which
will assume cognizance. However, if
circumstances warrant it and the af-
fected agencies agree, cognizance may
transfer prior to the expiration of the
b-year period.

[63 FR 9062, Feb. 23, 1998, as amended at 81
FR 45853, July 14, 2016]

Subpart 42.1—Contract Audit
Services

SOURCE: 63 FR 9062, Feb. 23, 1998, unless
otherwise noted.

42.101 Contract audit responsibilities.

(a) The auditor is responsible for—

(1) Submitting information and ad-
vice to the requesting activity, based
on the auditor’s analysis of the con-
tractor’s financial and accounting
records or other related data as to the
acceptability of the contractor’s in-
curred and estimated costs;
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(2) Reviewing the financial and ac-
counting aspects of the contractor’s
cost control systems; and

(3) Performing other analyses and re-
views that require access to the con-
tractor’s financial and accounting
records supporting proposed and in-
curred costs.

(b) Normally, for contractors other
than educational institutions and non-
profit organizations, the Defense Con-
tract Audit Agency (DCAA) is the re-
sponsible Government audit agency.
However, there may be instances where
an agency other than DCAA desires
cognizance of a particular contractor.
In those instances, the two agencies
shall agree on the most efficient and
economical approach to meet contract
audit requirements. For educational
institutions (defined as institutions of
higher education in the OMB Uniform
Guidance at 2 CFR part 200, subpart A,
and 20 U.S.C. 1001) and nonprofit orga-
nizations (as defined in the OMB Uni-
form Guidance at 2 CFR part 200), audit
cognizance will be determined accord-
ing to the provisions of the OMB Uni-
form Guidance at 2 CFR part 200, sub-
part F.

[63 FR 9062, Feb. 23, 1998, as amended at 81
FR 45853, July 14, 2016]

42.102 Assignment of contract audit
services.

(a) As provided in agency procedures
or interagency agreements, con-
tracting officers may request audit
services directly from the responsible
audit agency cited in the Directory of
Federal Contract Audit Offices. The
audit request should include a suspense
date and should identify any informa-
tion needed by the contracting officer.

(b) The responsible audit agency may
decline requests for services on a case-
by-case basis, if resources of the audit
agency are inadequate to accomplish
the tasks. Declinations shall be in
writing.

42,103 Contract audit services direc-
tory.

(a) DCAA maintains and distributes
the Directory of Federal Contract
Audit Offices. The directory identifies
cognizant audit offices and the con-
tractors over which they have cog-
nizance. Changes to audit cognizance

42.202

shall be provided to DCAA so that the
directory can be updated.

(b) Agencies may obtain a copy of the
directory or information concerning
cognizant audit offices by contacting
the—Defense Contract Audit Agency,
ATTN: CMO, Publications Officer, 8725
John J. Kingman Road, Suite 2135, Fort
Belvoir, VA 22060-6219.

Subpart 42.2—Contract
Administration Services

SOURCE: 63 FR 9062, Feb. 23, 1998, unless
otherwise noted.

42,201 Contract
sponsibilities.

administration re-

(a) For each contract assigned for ad-
ministration, the contract administra-
tion office (CAO) (see 48 CFR 2.101)
shall—

(1) Perform the functions listed in
42.302(a) to the extent that they apply
to the contract, except for the func-
tions specifically withheld;

(2) Perform the functions listed in
42.302(b) only when and to the extent
specifically authorized by the con-
tracting officer; and

(3) Request supporting contract ad-
ministration under 42.202(e) and (f)
when it is required.

(b) The Defense Contract Manage-
ment Agency and other agencies offer a
wide variety of contract administra-
tion and support services.

[63 FR 9062, Feb. 23, 1998, as amended at 66
FR 2141, Jan. 10, 2001]

42,202 Assignment of contract admin-
istration.

(a) Delegating functions. As provided
in agency procedures, contracting offi-
cers may delegate contract administra-
tion or specialized support services, ei-
ther through interagency agreements
or by direct request to the cognizant
CAO listed in the Federal Directory of
Contract Administration Services
Components. The delegation should in-
clude—

(1) The name and address of the CAO
designated to perform the administra-
tion (this information also shall be en-
tered in the contract);
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(2) Any special instructions, includ-
ing any functions withheld or any spe-
cific authorization to perform func-
tions listed in 42.302(b);

(3) A copy of the contract to be ad-
ministered; and

(4) Copies of all contracting agency
regulations or directives that are—

(i) Incorporated into the contract by
reference; or

(ii) Otherwise necessary to admin-
ister the contract, unless copies have
been provided previously.

(b) Special instructions. As necessary,
the contracting officer also shall ad-
vise the contractor (and other activi-
ties as appropriate) of any functions
withheld from or additional functions
delegated to the CAO.

(c) Delegating additional functions. For
individual contracts or groups of con-
tracts, the contracting office may dele-
gate to the CAO functions not listed in
42.302: Provided that—

(1) Prior coordination with the CAO
ensures the availability of required re-
sources;

(2) In the case of authority to issue
orders under provisioning procedures in
existing contracts and under basic or-
dering agreements for items and serv-
ices identified in the schedule, the head
of the contracting activity or designee
approves the delegation; and

(3) The delegation does not require
the CAO to undertake new or follow-on
acquisitions.

(d) Rescinding functions. The con-
tracting officer at the requesting agen-
cy may rescind or recall a delegation
to administer a contract or perform a
contract administration function, ex-
cept for functions pertaining to cost
accounting standards and negotiation
of forward pricing rates and indirect
cost rates (also see 42.003). The request-
ing agency must coordinate with the
CAO to establish a reasonable transi-
tion period prior to rescinding or re-
calling the delegation.

(e) Secondary delegations of contract
administration. (1) A CAO that has been
delegated administration of a contract
under paragraph (a) or (c) of this sec-
tion, or a contracting office retaining
contract administration, may request
supporting contract administration
from the CAO cognizant of the con-
tractor location where performance of

48 CFR Ch. 1 (10-1-24 Edition)

specific contract administration func-
tions is required. The request shall—

(i) Be in writing;

(ii) Clearly state the specific func-
tions to be performed; and

(iii) Be accompanied by a copy of per-
tinent contractual and other necessary
documents.

(2) The prime contractor is respon-
sible for managing its subcontracts.
The CAO’s review of subcontracts is
normally limited to evaluating the
prime contractor’s management of the
subcontracts (see Part 44). Therefore,
supporting contract administration
shall not be used for subcontracts un-
less—

(i) The Government otherwise would
incur undue cost;

(ii) Swuccessful completion of the
prime contract is threatened; or

(iii) It is authorized under paragraph
(f) of this section or elsewhere in this
regulation.

(f) Special surveillance. For major sys-
tem acquisitions (see part 34), the con-
tracting officer may designate certain
high risk or critical subsystems or
components for special surveillance in
addition to requesting supporting con-
tract administration. This surveillance
shall be conducted in a manner con-
sistent with the policy of requesting
that the cognizant CAO perform con-
tract administration functions at a
contractor’s facility (see 42.002).

(g) Refusing delegation of contract ad-
ministration. An agency may decline a
request for contract administration
services on a case-by-case basis if re-
sources of the agency are inadequate to
accomplish the tasks. Declinations
shall be in writing.

42,203 Contract administration serv-
ices directory.

The Defense Contract Management
Agency (DCMA) maintains the Federal
Directory of Contract Administration
Services Components. The directory
lists the names and telephone numbers
of those DCMA and other agency of-
fices that offer contract administration
services within designated geographic
areas and at specified contractor
plants. Federal agencies may access it
on the Internet at hittps:/piee.eb.mil/pcm/
rhtml/unauth/index.xhtmlFor additional
information contact—Defense Contract
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Management Agency, 3901 A Avenue,
Building 10500, Ft. Lee, VA 23801-1809.

[70 FR 11764, Mar. 9, 2005, as amended at 77
FR 204, Jan. 3, 2012; 77 FR 12949, Mar. 2, 2012;
86 FR 31075, June 10, 2021]

Subpart 42.3—Contract
Administration Office Functions

42.301 General.

When a contract is assigned for ad-
ministration under Subpart 42.2, the
contract administration office (CAO)
shall perform contract administration
functions in accordance with 48 CFR
Chapter I, the contract terms, and, un-
less otherwise agreed to in an inter-
agency agreement (see 42.002), the ap-
plicable regulations of the servicing
agency.

[63 FR 9063, Feb. 23, 1998]

42.302 Contract administration func-
tions.

(a) The contracting officer normally
delegates the following contract ad-
ministration functions to a CAO. The
contracting officer may retain any of
these functions, except those in para-
graphs (a)(5), (a)(9), (a)(11), and (a)(12)
of this section, unless the cognizant
Federal agency (see 2.101) has des-
ignated the contracting officer to per-
form these functions.

(1) Review the contractor’s com-
pensation structure.

(2) Review the contractor’s insurance
plans.

(3) Conduct post-award orientation
conferences.

(4) Review and evaluate contractors’
proposals under subpart 15.4 and, when
negotiation will be accomplished by
the contracting officer, furnish com-
ments and recommendations to that of-
ficer.

(5) Negotiate forward pricing rate
agreements (see 15.407-3).

(6) Negotiate advance agreements ap-
plicable to treatment of costs under
contracts currently assigned for ad-
ministration (see 31.109).

(7) Determine the allowability of
costs suspended or disapproved as re-
quired (see subpart 42.8), direct the sus-
pension or disapproval of costs when
there is reason to believe they should

42.302

be suspended or disapproved, and ap-
prove final vouchers.

(8) Issue Notices of Intent to Disallow
or not Recognize Costs (see subpart
42.8).

(9) Establish final indirect cost rates
and billing rates for those contractors
meeting the criteria for contracting of-
ficer determination in subpart 42.7.

(10) Attempt to resolve issues in con-
troversy, using ADR procedures when
appropriate (see subpart 33.2); prepare
findings of fact and issue decisions
under the Disputes clause on matters
in which the administrative con-
tracting officer (ACO) has the author-
ity to take definitive action.

(11) In connection with Cost Account-
ing Standards (see 48 CFR 30.601 and 48
CFR chapter 99)—

(i) Determine the adequacy of the
contractor’s disclosure statements;

(ii) Determine whether disclosure
statements are in compliance with
Cost Accounting Standards and part 31;

(iii) Determine the contractor’s com-
pliance with Cost Accounting Stand-
ards and disclosure statements, if ap-
plicable; and

(iv) Negotiate price adjustments and
execute supplemental agreements
under the Cost Accounting Standards
clauses at 48 CFR 52.230-2, 52.230-3,
52.230-4, 52.230-5, and 52.230-6.

(12) Determine the adequacy of the
contractor’s accounting system. The
contractor’s accounting system should
be adequate during the entire period of
contract performance. The adequacy of
the contractor’s accounting system
and its associated internal control sys-
tem, as well as contractor compliance
with the Cost Accounting Standards
(CAS), affect the quality and validity
of the contractor data upon which the
Government must rely for its manage-
ment oversight of the contractor and
contract performance.

(13) Review and approve or dis-
approve the contractor’s requests for
payments under the progress payments
or performance-based payments
clauses.

(14) Make payments on assigned con-
tracts when prescribed in agency acqui-
sition regulations.

(15) Manage special bank accounts.

(16) Ensure timely notification by the
contractor of any anticipated overrun
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or underrun of the estimated cost
under cost-reimbursement contracts.

(17) Monitor the contractor’s finan-
cial condition and advise the con-
tracting officer when it jeopardizes
contract performance.

(18) Analyze quarterly limitation on
payments statements and take action
in accordance with Subpart 32.6 to re-
cover overpayments from the con-
tractor.

(19) Issue tax exemption forms.

(20) Ensure processing and execution
of duty-free entry certificates.

(21) For classified contracts, admin-
ister those portions of the applicable
industrial security program delegated
to the CAO (see Subpart 4.4).

(22) Issue work requests under main-
tenance, overhaul, and modification
contracts.

(23) Negotiate prices and execute sup-
plemental agreements for spare parts
and other items selected through provi-
sioning procedures when prescribed by
agency acquisition regulations.

(24) Negotiate and execute contrac-
tual documents for settlement of par-
tial and complete contract termi-
nations for convenience, except as oth-
erwise prescribed by part 49.

(256) Negotiate and execute contrac-
tual documents settling cancellation
charges under multi-year contracts.

(26) Process and execute novation and
change of name agreements under sub-
part 42.12.

(27) Perform property administration
(see part 45).

(28) Perform necessary screening, re-
distribution, and disposal of contractor
inventory.

(29) Issue contract modifications re-
quiring the contractor to provide pack-
ing, crating, and handling services on
excess Government property. When the
ACO determines it to be in the Govern-
ment’s interests, the services may be
secured from a contractor other than
the contractor in possession of the
property.

(30) When contractors request Gov-
ernment property—

(1) Evaluate the contractor’s requests
for Government property and for
changes to existing Government prop-
erty and provide appropriate rec-
ommendations to the contracting offi-
cer;

48 CFR Ch. 1 (10-1-24 Edition)

(ii) Ensure required screening of Gov-
ernment property before acquisition by
the contractor;

(iii) Evaluate the use of Government
property on a non-interference basis in
accordance with the clause at 52.245-9,
Use and Charges;

(iv) Ensure payment by the con-
tractor of any rental due; and

(v) Modify contracts to reflect the
addition of Government-furnished
property and ensure appropriate con-
sideration.

(31) Perform production support, sur-
veillance, and status reporting, includ-
ing timely reporting of potential and
actual slippages in contract delivery
schedules.

(32) Perform preaward surveys (see
Subpart 9.1).

(33) Advise and assist contractors re-
garding their priorities and allocations
responsibilities and assist contracting
offices in processing requests for spe-
cial assistance and for priority ratings
for privately owned capital equipment.

(34) Monitor contractor industrial
labor relations matters under the con-
tract; apprise the contracting officer
and, if designated by the agency, the
cognizant labor relations advisor, of
actual or potential labor disputes; and
coordinate the removal of urgently re-
quired material from the strikebound
contractor’s plant upon instruction
from, and authorization of, the con-
tracting officer.

(35) Perform traffic management
services, including issuance and con-
trol of Government bills of lading and
other tran portation documents.

(36) Review the adequacy of the con-
tractor’s traffic operations.

(37) Review and evaluate preserva-
tion, packaging, and packing.

(38) Ensure contractor compliance
with contractual quality assurance re-
quirements (see part 46).

(39) Ensure contractor compliance
with contractual safety requirements.

(40) Perform engineering surveillance
to assess compliance with contractual
terms for schedule, cost, and technical
performance in the areas of design, de-
velopment, and production.
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(41) Evaluate for adequacy and per-
form surveillance of contractor engi-
neering efforts and management sys-
tems that relate to design, develop-
ment, production, engineering changes,
subcontractors, tests, management of
engineering resources, reliability and
maintainability, data control systems,
configuration management, and inde-
pendent research and development.

(42) Review and evaluate for tech-
nical adequacy the contractor’s logis-
tics support, maintenance, and modi-
fication programs.

(43) Report to the contracting office
any inadequacies noted in specifica-
tions.

(44) Perform engineering analyses of
contractor cost proposals.

(45) Review and analyze contractor-
proposed engineering and design stud-
ies and submit comments and rec-
ommendations to the contracting of-
fice, as required.

(46) Review engineering change pro-
posals for proper classification, and
when required, for need, technical ade-
quacy of design, producibility, and im-
pact on quality, reliability, schedule,
and cost; submit comments to the con-
tracting office.

(47) Assist in evaluating and make
recommendations for acceptance or re-
jection of waivers and deviations.

(48) Evaluate and monitor the con-
tractor’s procedures for complying
with procedures regarding restrictive
markings on data.

(49) Monitor the contractor’s value
engineering program.

(60) Review, approve or disapprove,
and maintain surveillance of the con-
tractor’s purchasing system (see part
44).

(61) Consent to the placement of sub-
contracts.

(62) Review, evaluate, and approve
plant or division-wide small, small dis-
advantaged, women-owned, veteran-
owned, HUBZone, and service-disabled
veteran-owned small business master
subcontracting plans.

(63) Obtain the contractor’s currently
approved company- or division-wide
plans for small, small disadvantaged,
women-owned, veteran-owned,
HUBZone, and service-disabled vet-
eran-owned small business subcon-
tracting for its commercial products,

42.302

or, if there is no currently approved
plan, assist the contracting officer in
evaluating the plans for those prod-
ucts.

(54) Assist the contracting officer,
upon request, in evaluating an offeror’s
proposed small, small disadvantaged
women-owned, veteran-owned,
HUBZone, and service-disabled vet-
eran-owned small business subcon-
tracting plans, including documenta-
tion of compliance with similar plans
under prior contracts.

(65) By periodic surveillance, ensure
the contractor’s compliance with
small, small disadvantaged, women-
owned, veteran-owned, HUBZone, and
service-disabled veteran-owned small
business subcontracting plans and any
labor surplus area contractual require-
ments; maintain documentation of the
contractor’s performance under and
compliance with these plans and re-
quirements; and provide advice and as-
sistance to the firms involved, as ap-
propriate.

(66) Maintain surveillance of flight
operations.

(57) Assign and perform supporting
contract administration.

(68) Ensure timely submission of re-
quired reports.

(59) Issue administrative changes,
correcting errors or omissions in typ-
ing, contractor address, facility or ac-
tivity code, remittance address, com-
putations, which do not require addi-
tional contract funds, and other such
changes (see 43.101).

(60) Cause release of shipments from
contractor’s plants according to the
shipping instructions. When applicable,
the order of assigned priority shall be
followed; shipments within the same
priority shall be determined by date of
the instruction.

(61) Obtain contractor proposals for
any contract price adjustments result-
ing from amended shipping instruc-
tions. Review all amended shipping in-
structions on a periodic, consolidated
basis to ensure that adjustments are
timely made. Except when the ACO has
settlement authority, the ACO shall
forward the proposal to the contracting
officer for contract modification. The
ACO shall not delay shipments pending
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completion and formalization of nego-
tiations of revised shipping instruc-
tions.

(62) Negotiate and/or execute supple-
mental agreements, as required, mak-
ing changes in packaging subcontrac-
tors or contract shipping points.

(63) Cancel unilateral purchase orders
when notified of nonacceptance by the
contractor. The CAO shall notify the
contracting officer when the purchase
order is canceled.

(64) Negotiated and execute one-time
supplemental agreements providing for
the extension of contract delivery
schedules up to 90 days on contracts
with an assigned Critically Designator
of C (see 42.1105). Notification that the
contract delivery schedule is being ex-
tended shall be provided to the con-
tracting office. Subsequent extensions
on any individual contract shall be au-
thorized only upon concurrence of the
contracting office.

(65) Accomplish administrative close-
out procedures (see 4.804-5).

(66) Determine that the contractor
has a drug-free workplace program and
drug free awareness program (see sub-
part 26.5).

(67) Support the program, product,
and project offices regarding program
reviews, program status, program per-
formance and actual or anticipated
program problems.

(68) Monitor the contractor’s envi-
ronmental practices for adverse impact
on contract performance or contract
cost, and for compliance with environ-
mental requirements specified in the
contract. ACO responsibilities in-
clude—

(i) Requesting environmental tech-
nical assistance, if needed;

(ii) Monitoring contractor compli-
ance with specifications or other con-
tractual requirements requiring the de-
livery, use, or furnishing of sustainable
products and services (as defined in
2.101) in accordance with the clause at
52.223-23. This must occur as part of the
quality assurance procedures set forth
in part 46; and

(iii) As required in the contract, en-
suring that the contractor complies
with the reporting requirements relat-
ing to recovered material content (see
52.223-9) and biobased products (see

48 CFR Ch. 1 (10-1-24 Edition)

52.223-2) utilized in contract perform-
ance.

(69) Administer commercial financing
provisions and monitor contractor se-
curity to ensure its continued ade-
quacy to cover outstanding payments,
when on-site review is required.

(70) Deobligate excess funds after
final price determination.

(71) Ensure that the contractor has
implemented the requirements of
52.203-13, Contractor Code of Business
Ethics and Conduct.

(b) The CAO shall perform the fol-
lowing functions only when and to the
extent specifically authorized by the
contracting office:

(1) Negotiate or negotiate and exe-
cute supplemental agreements incor-
porating contractor proposals resulting
from change orders issued under the
Changes clause. Before completing ne-
gotiations, coordinate any delivery
schedule change with the contracting
office.

(2) Negotiate prices and execute
priced exhibits for unpriced orders
issued by the contracting officer under
basic ordering agreements.

(3) Negotiate or negotiate and exe-
cute supplemental agreements chang-
ing contract delivery schedules.

(4) Negotiate or negotiate and exe-
cute supplemental agreements pro-
viding for the deobligation of unex-
pended dollar balances considered ex-
cess to known contract requirements.

(5) Issue amended shipping instruc-
tions and, when necessary, negotiate
and execute supplemental agreements
incorporating contractor proposals re-
sulting from these instructions.

(6) Negotiate changes to interim bill-
ing prices.

(7) Negotiate and definitize adjust-
ments to contract prices resulting from
exercise of an economic price adjust-
ment clause (see subpart 16.2).

(8) Issue change orders and negotiate
and execute resulting supplemental
agreements under contracts for ship
construction, conversion, and repair.

(9) Execute supplemental agreements
on firm-fixed price supply contracts to
reduce required line item quantities
and deobligate excess funds when noti-
fied by the contractor of an incon-
sequential delivery shortage, and it is
determined that such action is in the
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best interests of the Government, not-
withstanding the default provisions of
the contract. Such action will be taken
only upon the written request of the
contractor and, in no event shall the
total downward contract price adjust-
ment resulting from an inconsequen-
tial delivery shortage exceed $250.00 or
5 percent of the contract price, which-
ever is less.

(10) Execute supplemental agree-
ments to permit a chance in place of
inspection at origin specified in firm
fixed-price supply contracts awarded to
nonmanufacturers, as deemed nec-
essary to protect the Government’s in-
terests.

(11) Prepare evaluations
tractor performance
with subpart 42.15.

(c) Any additional contract adminis-
tration functions not listed in 42.302(a)
and (b), or not otherwise delegated, re-
main the responsibility of the con-
tracting office.

[48 FR 42370, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 42.302, see the List
of CFR Sections Affected, which appears in
the Finding Aids section of the printed vol-
ume and at www.govinfo.gov.

of con-
in accordance

Subpart 42.4—Correspondence
and Visits

42.401 Contract correspondence.

(a) The contracting officer (or other
contracting agency personnel) nor-
mally shall (1) forward correspondence
relating to assigned contract adminis-
tration functions through the cog-
nizant contract administration office
(CAO) to the contractor and (2) provide
a copy for the CAQO’s file. When ur-
gency requires sending such cor-
respondence directly to the contractor,
a copy shall be sent concurrently to
the CAO.

(b) The CAO shall send the con-
tracting office a copy of pertinent cor-
respondence conducted between the
CAO and the contractor.

42.402

(a) Government personnel planning
to visit a contractor’s facility in con-
nection with one or more Government
contracts shall provide prior notifica-

Visits to contractors’ facilities.

42.403

tion to the cognizant CAO, with the
following information, sufficiently in
advance to permit the CAO to make
necessary arrangements. Such notifica-
tion is for the purpose of eliminating
duplicative reviews, requests, inves-
tigations, and audits relating to the
contract administration functions in
subpart 42.3 delegated to CAO’s and
shall, as a minimum, include the fol-
lowing (see also paragraph (b) of this
section):

(1) Visitors’ names, official positions,
and security clearances.

(2) Date and duration of visit.

(3) Name and address of contractor
and personnel to be contacted.

(4) Contract number, program in-
volved, and purpose of visit.

(5) If desired, visitors to a contrac-
tor’s plant may request that a rep-
resentative of the CAO accompany
them. In any event, the CAO has final
authority to decide whether a rep-
resentative shall accompany a visitor.

(b) If the visit will result in review-
ing, auditing, or obtaining any infor-
mation from the contractor relating to
contract administration functions, the
prospective visitor shall identify the
information in sufficient detail so as to
permit the CAO, after consultation
with the contractor and the cognizant
audit office, to determine whether such
information, adequate to fulfill the re-
quirement, has recently been reviewed
by or is available within the Govern-
ment. If so, the CAO will discourage
the visit and refer the prospective vis-
itor to the Government office where
such information is located. Where the
office is the CAO, such information will
be immediately forwarded or otherwise
made available to the requestor.

(c) Visitors shall fully inform the
CAO of any agreements reached with
the contractor or other results of the
visit that may affect the CAO.

[48 FR 42370, Sept. 19, 1983, as amended at 53
FR 662, Jan. 11, 1988; 53 FR 17859, May 18,
1988]

42,403 Evaluation of contract adminis-
tration offices.

Onsite inspections or evaluations of
the performance of the assigned func-
tions of a contract administration of-
fice shall be accomplished only by or
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under the direction of the agency of
which that office is a part.

Subpart 42.5—Postaward
Orientation

42.500 Scope of subpart.

This subpart prescribes policies and
procedures for the postaward orienta-
tion of contractors and subcontractors
through (a) a conference or (b) a letter
or other form of written communica-
tion.

42.501 General.

(a) A postaward orientation aids both
Government and contractor personnel
to (1) achieve a clear and mutual under-
standing of all contract requirements
and (2) identify and resolve potential
problems. However, it is not a sub-
stitute for the contractor’s fully under-
standing the work requirements at the
time offers are submitted, nor is it to
be used to alter the final agreement ar-
rived at in any negotiations leading to
contract award.

(b) Postaward orientation is encour-
aged to assist (see part 19)—

(1) Small business concerns;

(2) Small disadvantaged business con-
cerns;

(3) Veteran-owned
concerns;

(4) Service-disabled veteran-owned
small business concerns;

(5) HUBZone small business concerns;
and

(6) Women-owned small business con-
cerns (including economically dis-
advantaged women-owned small busi-
ness concerns and women-owned small
business concerns eligible under the
Women-Owned Small Business Pro-
gram).

(c) While cognizant Government or
contractor personnel may request the
contracting officer to arrange for ori-
entation, it is up to the contracting of-
ficer to decide whether a postaward
orientation in any form is necessary.

(d) Maximum benefits will be realized
when orientation is conducted prompt-
ly after award.

[48 FR 42370, Sept. 19, 1983, as amended at 60

FR 48264, Sept. 18, 1995; 70 FR 14955, Mar. 23,
2005; 76 FR 18313, Apr. 1, 2011]

small business
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42.502 Selecting contracts for

postaward orientation.
When deciding whether postaward

orientation is necessary and, if so,
what form it shall take, the con-
tracting officer shall consider, as a

minimum, the—

(a) Nature and extent of the preaward
survey and any other prior discussions
with the contractor;

(b) Type, value, and complexity of
the contract;

(c) Complexity and acquisition his-
tory of the product or service;

(d) Requirements for spare parts and
related equipment;

(e) Urgency of the delivery schedule
and relationship of the product or serv-
ice to critical programs;

(f) Length of the planned production
cycle;

(g) Extent of subcontracting;

(h) Contractor’s performance history
and experience with the product or
service;

(i) Contractor’s status, if any, as a
small business, small disadvantaged,
women-owned, veteran-owned,
HUBZone, or service-disabled veteran-
owned small business concern;

(j) Contractor’s performance history
with small, small disadvantaged,
women-owned, veteran-owned,
HUBZone, and service-disabled vet-
eran-owned small business subcon-
tracting programs;

(k) Safety precautions required for
hazardous materials or operations; and

(1) Complex financing arrangements,
such as progress payments, advance
payments, or guaranteed loans.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 48264, Sept. 18, 1995; 70 FR 14955, Mar. 23,
2005]

42,503 Postaward conferences.

42.503-1 Postaward conference ar-

rangements.

(a) The contracting officer who de-
cides that a conference is needed is re-
sponsible for—

(1) Establishing the time and place of
the conference;

(2) Preparing the agenda, when nec-
essary;

(3) Notifying appropriate Govern-
ment representatives (e.g., contracting/
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contract administration office) and the
contractor;

(4) Designating or acting as the
chairperson;

(5) Conducting a preliminary meeting
of Government personnel; and

(6) Preparing a summary report of
the conference.

(b) When the contracting office initi-
ates a conference, the arrangements
may be made by that office or, at its
request, by the contract administra-
tion office.

42.503-2 Postaward conference proce-
dure.

The chairperson of the conference
shall conduct the meeting. Unless a
contract change is contemplated, the
chairperson shall emphasize that it is
not the purpose of the meeting to
change the contract. The contracting
officer may make commitments or give
directions within the scope of the con-
tracting officer’s authority and shall
put in writing and sign any commit-
ment or direction, whether or not it
changes the contract. Any change to
the contract that results from the
postaward conference shall be made
only by a contract modification ref-
erencing the applicable terms of the
contract. Participants without author-
ity to bind the Government shall not
take action that in any way alters the
contract. The chairperson shall include
in the summary report (see 42.503-3
below) all information and guidance
provided to the contractor.

[66 FR 42370, Sept. 19, 1983, as amended at 66
FR 2133, Jan. 10, 2001]

42.503-3 Postaward conference report.

The chairperson shall prepare and
sign a report of the postaward con-
ference. The report shall cover all
items discussed, including areas requir-
ing resolution, controversial matters,
the names of the participants assigned
responsibility for further actions, and
the due dates for the actions. The
chairperson shall furnish copies of the
report to the contracting office, the
contract administration office, the
contractor, and others who require the
information.

42.601

42,504 Postaward letters.

In some circumstances, a letter or
other written form of communication
to the contractor may be adequate
postaward orientation (in lieu of a con-
ference). The letter should identify the
Government representative responsible
for administering the contract and cite
any unusual or significant contract re-
quirements. The rules on changes to
the contract in 42.503-2 also apply here.

42,505 Postaward subcontractor con-
ferences.

(a) The prime contractor is generally
responsible for conducting postaward
conferences with subcontractors. How-
ever, the prime contractor may invite
Government representatives to a con-
ference with subcontractors, or the
Government may request that the
prime contractor initiate a conference
with subcontractors. The prime con-
tractor should ensure that representa-
tives from involved contract adminis-
tration offices are invited.

(b) Government representatives (1)
must recognize the lack of privity of
contract between the Government and
subcontractors, (2) shall not take ac-
tion that is inconsistent with or alters
subcontracts, and (3) shall ensure that
any changes in direction or commit-
ment affecting the prime contract or
contractor resulting from a subcon-
tractor conference are made by written
direction of the contracting officer to
the prime contractor in the same man-
ner as described in 42.503-2.

Subpart 42.6—Corporate
Administrative Contracting Officer

42.601 General.

Contractors with more than one
operational location (e.g., division,
plant, or subsidiary) often have cor-
porate-wide policies, procedures, and
activities requiring Government review
and approval and affecting the work of
more than one administrative con-
tracting officer (ACO). In these cir-
cumstances, effective and consistent
contract administration may require
the assignment of a corporate adminis-
trative contracting officer (CACO) to
deal with corporate management and
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to perform selected contract adminis-
tration functions on a corporate-wide
basis.

42.602 Assignment and location.

(a) A CACO may be assigned only
when (1) the contractor has at least
two locations with resident ACO’s or
(2) the need for a CACO is approved by
the agency head or designee (for this
purpose, a nonresident ACO will be
considered as resident if at least 75 per-
cent of the ACO’s effort is devoted to a
single contractor). One of the resident
ACO’s may be designated to perform
the CACO functions, or a full-time
CACO may be assigned. In determining
the location of the CACO, the respon-
sible agency shall take into account
such factors as the location(s) of the
corporate records, corporate office,
major plant, cognizant government
auditor, and overall cost effectiveness.

(b) A decision to initiate or dis-
continue a CACO assignment should be
based on such factors as (1) the benefits
of coordination and liaison at the cor-
porate level, (2) the volume of Govern-
ment sales, (3) the degree of control ex-
ercised by the contractor’s corporate
office over Government-oriented lower-
tier operating elements, and (4) the im-
pact of corporate policies and proce-
dures on those elements.

(c) Responsibility for assigning a
CACO shall be determined as follows:

(1) When all locations of a corporate
entity are under the contract adminis-
tration cognizance of a single agency,
that agency is responsible.

(2) When the locations are under the
contract administration cognizance of
more than one agency, the agencies
concerned shall agree on the respon-
sible agency (normally on the basis of
the agency with the largest dollar bal-
ance, including options, of affected
contracts). In such cases, agencies may
also consider geographic location.

(d) The directory of contract admin-
istration services components ref-
erenced in 42.203 includes a listing of
CACO’s and the contractors for which
they are assigned responsibility.

[48 FR 42370, Sept. 19, 1983, as amended at 63
FR 9064, Feb. 23, 1998]

48 CFR Ch. 1 (10-1-24 Edition)

42.603 Responsibilities.

(a) The CACO shall perform, on a cor-
porate-wide basis, the contract admin-
istration functions as designated by
the responsible agency. Typical CACO
functions include (1) the determination
of final indirect cost rates for cost-re-
imbursement contracts, (2) establish-
ment of advance agreements or rec-
ommendations on corporate/home of-
fice expense allocations, and (3) admin-
istration of Cost Accounting Standards
(CAS) applicable to corporate-level and
corporate-directed accounting prac-
tices.

(b) The CACO shall—

(1) Fully utilize the responsible con-
tract audit agency financial and advi-
sory accounting services, including (i)
advice regarding the acceptability of
corporate-wide policies and (ii) advi-
sory audit reports;

(2) Keep cognizant ACO’s and audi-
tors informed of important matters
under consideration and determina-
tions made; and

(3) Solicit their advice and participa-
tion as appropriate.

[48 FR 42370, Sept. 19, 1983, as amended at 63
FR 9064, Feb. 23, 1998]

Subpart 42.7—Indirect Cost Rates

42,700 Scope of subpart.

This subpart prescribes policies and
procedures for establishing (a) billing
rates and (b) final indirect cost rates.

42,701 Definition.

Billing rate as used in this subpart
means an indirect cost rate (1) estab-
lished temporarily for interim reim-
bursement of incurred indirect costs
and (2) adjusted as necessary pending
establishment of final indirect cost
rates.

[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 11387, Mar. 10, 1994; 63 FR 9064, Feb. 23,
1998; 66 FR 2133, Jan. 10, 2001]

42,702 Purpose.

(a) Establishing final indirect cost
rates under this subpart provides—

(1) Uniformity of approach with a
contractor when more than one con-
tract or agency is involved;

(2) Economy of administration; and
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(3) Timely settlement under cost-re-
imbursement contracts.

(b) Establishing billing rates provides
a method for interim reimbursement of
indirect costs at estimated rates sub-
ject to adjustment during contract per-
formance and at the time the final in-
direct cost rates are established.

42,703 General.

42.703-1 Policy.

(a) A single agency (see 42.705-1) shall
be responsible for establishing final in-
direct cost rates for each business unit.
These rates shall be binding on all
agencies and their contracting offices,
unless otherwise specifically prohibited
by statute. An agency shall not per-
form an audit of indirect cost rates
when the contracting officer deter-
mines that the objectives of the audit
can reasonably be met by accepting the
results of an audit that was conducted
by any other department or agency of
the Federal Government (10 U.S.C.
3841(e)and 41 U.S.C. 4706(e)).

(b) Billing rates and final indirect
cost rates shall be used in reimbursing
indirect costs under -cost-reimburse-
ment contracts and in determining
progress payments under fixed-price
contracts.

(c) To ensure compliance with 10
U.S.C. 3743(a) and 41 U.S.C. 4303(a)—

(1) Final indirect cost rates shall be
used for contract closeout for a busi-
ness unit, unless the quick-closeout
procedure in 42.708 is used. These final
rates shall be binding for all cost-reim-
bursement contracts at the business
unit, subject to any specific limitation
in a contract or advance agreement;
and

(2) Established final indirect cost
rates shall be used in negotiating the
final price of fixed-price incentive and
fixed-price redeterminable contracts
and in other situations requiring that
indirect costs be settled before con-
tract prices are established, unless the
quick-closeout procedure in 42.708 is
used.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995. Redesignated at 60 FR
42664, Aug. 16, 1995, as amended at 62 FR 274,
Jan. 2, 1997; 63 FR 9064, Feb. 23, 1998; 79 FR
24213, Apr. 29, 2014; 87 FR 73900, Dec. 1, 2022]

42.703-2

42.703-2 Certificate of indirect costs.

(a) General. In accordance with 10
U.S.C. 3747 and 41 U.S.C. 4307, a pro-
posal shall not be accepted and no
agreement shall be made to establish
final indirect cost rates unless the
costs have been certified by the con-
tractor.

(b) Waiver of -certification. (1) The
agency head, or designee, may waive
the certification requirement when—

(i) It is determined to be in the inter-
est of the United States; and

(ii) The reasons for the determina-
tion are put in writing and made avail-
able to the public.

(2) A waiver may be appropriate for a
contract with—

(i) A foreign government or inter-
national organization, such as a sub-
sidiary body of the North Atlantic
Treaty Organization;

(ii) A State or local government sub-
ject to the OMB Uniform Guidance at 2
CFR part 200, subpart E and appendices
V and VII;

(iii) An educational institution (de-
fined as an institution of higher edu-
cation in the OMB Uniform Guidance
at 2 CFR part 200, subpart A, and 20
U.S.C. 1001) subject to the OMB Uni-
form Guidance at 2 CFR part 200, sub-
part E and appendix III; and

(iv) A nonprofit organization (as de-
fined in the OMB Uniform Guidance at
2 CFR part 200) subject to the OMB
Uniform Guidance at 2 CFR part 200,
subpart E and appendix IV.

(c) Failure to certify. (1) If the con-
tractor has not certified its proposal
for final indirect cost rates and a waiv-
er is not appropriate, the contracting
officer may unilaterally establish the
rates.

(2) Rates
should be—

(i) Based on audited historical data
or other available data as long as unal-
lowable costs are excluded; and

(ii) Set low enough to ensure that un-
allowable costs will not be reimbursed.

(d) False certification. The contracting
officer should consult with legal coun-
sel to determine appropriate action
when a contractor’s certificate of final
indirect costs is thought to be false.

(e) Penalties for unallowable costs. 10
U.S.C. 3743 and 41 U.S.C. 4303 prescribe
penalties for submission of unallowable

established unilaterally
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costs in final indirect cost rate pro-
posals (see 42.709 for penalties and con-
tracting officer responsibilities).

(f) Contract clause. (1) Except as pro-
vided in paragraph (f)(2) of this sub-
section, the clause at 52.242-4, Certifi-
cation of Final Indirect Costs, shall be
incorporated into all solicitations and
contracts which provide for establish-
ment of final indirect cost rates.

(2) The Department of Energy may
provide an alternate clause in its agen-
cy supplement for its Management and
Operating contracts.

[60 FR 42664, Aug. 16, 1995, as amended at 62
FR 237, Jan. 2, 1997; 62 FR 10710, Mar. 10, 1997;
63 FR 9064, Feb. 23, 1998; 79 FR 24213, Apr. 29,
2014; 81 FR 45853, July 14, 2016; 87 FR 73900,
Dec. 1, 2022]

42,704 Billing rates.

(a) The contracting officer (or cog-
nizant Federal agency official) or audi-
tor responsible under 42.705 for estab-
lishing the final indirect cost rates also
shall be responsible for determining
the billing rates.

(b) The contracting officer (or cog-
nizant Federal agency official) or audi-
tor shall establish billing rates on the
basis of information resulting from re-
cent review, previous rate audits or ex-
perience, or similar reliable data or ex-
perience of other contracting activi-
ties. In establishing billing rates, the
contracting officer (or cognizant Fed-
eral agency official) or auditor should
ensure that the billing rates are as
close as possible to the final indirect
cost rates anticipated for the contrac-
tor’s fiscal period, as adjusted for any
unallowable costs. When the con-
tracting officer (or cognizant Federal
agency official) or auditor determines
that the dollar value of contracts re-
quiring use of billing rates does not
warrant submission of a detailed bill-
ing rate proposal, the billing rates may
be established by making appropriate
adjustments from the prior year’s indi-
rect cost experience to eliminate unal-
lowable and nonrecurring costs and to
reflect new or changed conditions.

(c) Once established, billing rates
may be prospectively or retroactively
revised by mutual agreement of the
contracting officer (or cognizant Fed-
eral agency official) or auditor and the
contractor at either party’s request, to

48 CFR Ch. 1 (10-1-24 Edition)

prevent substantial overpayment or
underpayment. When agreement can-
not be reached, the billing rates may
be unilaterally determined by the con-
tracting officer (or cognizant Federal
agency official).

(d) The elements of indirect cost and
the base or bases used in computing
billing rates shall not be construed as
determinative of the indirect costs to
be distributed or of the bases of dis-
tribution to be used in the final settle-
ment.

(e) When the contractor provides to
the cognizant contracting officer the
certified final indirect cost rate pro-
posal in accordance with 42.705-(b) or
42.705—(b), the contractor and the Gov-
ernment may mutually agree to revise
billing rates to reflect the proposed in-
direct cost rates, as approved by the
Government to reflect historically dis-
allowed amounts from prior years’ au-
dits, until the proposal has been au-
dited and settled. The historical decre-
ment will be determined by either the
cognizant contracting officer (42.705—
1(b)) or the cognizant auditor (42.705—
2(b)).

[48 FR 42370, Sept. 19, 1983, as amended at 61
FR 69296, Dec. 31, 1996; 63 FR 9064, Feb. 23,
1998]

42.705

(a) Final indirect cost rates shall be
established on the basis of—

(1) Contracting officer determination
procedure (see 42.705-1) or

(2) Auditor determination procedure
(see 42.705-2).

(b) Within 120 days (or longer period,
if approved in writing by the con-
tracting officer,) after settlement of
the final annual indirect cost rates for
all years of a physically complete con-
tract, the contractor must submit a
completion invoice or voucher reflect-
ing the settled amounts and rates. To
determine whether a period longer
than 120 days is appropriate, the con-
tracting officer should consider wheth-
er there are extenuating cir-
cumstances, such as the following:

(1) Pending closeout of subcontracts
awaiting Government audit.

(2) Pending contractor,
tractor, or Government claims.

(3) Delays in the disposition of Gov-
ernment property.

Final indirect cost rates.

subcon-

948



Federal Acquisition Regulation

(4) Delays in contract reconciliation.

(5) Any other pertinent factors.

(c)(1) If the contractor fails to submit
a completion invoice or voucher within
the time specified in paragraph (b) of
this section, the contracting officer
may—

(i) Determine the amounts due to the
contractor under the contract; and

(ii) Record this determination in a
unilateral modification to the con-
tract.

(2) This contracting officer deter-
mination must be issued as a final deci-
sion in accordance with 33.211.

[61 FR 69296, Dec. 31, 1996, as amended at 67
FR 6119, Feb. 8, 2002]

42.705-1 Contracting officer deter-
mination procedure.
(a) Applicability and responsibility.

Contracting officer determination shall
be used for the following, with the indi-
cated cognizant contracting officer (or
cognizant Federal agency official) re-
sponsible for establishing the final in-
direct cost rates:

(1) Business units of a multidivi-
sional corporation under the cog-
nizance of a corporate administrative
contracting officer (see subpart 42.6),
with that officer responsible for the de-
termination, assisted, as required, by
the administrative contracting officers
assigned to the individual business
units. Negotiations may be conducted
on a coordinated or centralized basis,
depending upon the degree of cen-
tralization within the contractor’s or-
ganization.

(2) Business units not under the cog-
nizance of a corporate administrative
contracting officer, but having a resi-
dent administrative contracting officer
(see 42.602), with that officer respon-
sible for the determination. For this
purpose, a nonresident administrative
contracting officer is considered as
resident if at least 75 percent of the ad-
ministrative contracting officer’s time
is devoted to a single contractor.

(3) For business units not included in
paragraph (a)(1) or (a)(2) of this sub-
section, the contracting officer (or cog-
nizant Federal agency official) will de-
termine whether the rates will be con-
tracting officer or auditor determined.

(4) Educational institutions (see
42.705-3).

42.705-1

(5) State and local governments (see
42.705-4).

(6) Nonprofit organizations other
than educational and state and local
governments (see 42.705-5).

(b) Procedures. (1) In accordance with
the Allowable Cost and Payment clause
at 52.216-7, the contractor is required
to submit an adequate final indirect
cost rate proposal to the contracting
officer (or cognizant Federal agency of-
ficial) and to the cognizant auditor.

(i) The required content of the pro-
posal and supporting data will vary de-
pending on such factors as business
type, size, and accounting system capa-
bilities. The contractor, contracting of-
ficer, and auditor must work together
to make the proposal, audit, and nego-
tiation process as efficient as possible.

(ii) Bach contractor is required to
submit the final indirect cost rate pro-
posal within the six-month period fol-
lowing the expiration of each of its fis-
cal years. The contracting officer may
grant, in writing, reasonable exten-
sions, for exceptional circumstances
only, when requested in writing by the
contractor.

(iii) Upon receipt of the proposal—

(A) The cognizant auditor will review
the adequacy of the contractor’s pro-
posal for audit in support of negoti-
ating final indirect cost rates and will
provide a written description of any in-
adequacies to the contractor and con-
tracting officer.

(B) If the auditor and contractor are
unable to resolve the proposal’s inad-
equacies identified by the auditor, the
auditor will elevate the issue to the
contracting office to resolve the inad-
equacies.

(iv) The proposal must be supported
with adequate supporting data, some of
which may be required subsequent to
finding that the proposal is adequate
for audit in support of negotiating final
indirect cost rates (e.g., during the
course of the performance of the advi-
sory audit). See the clause at 52.216-
7(d)(2) for the description of an ade-
quate final indirect cost rate proposal
and supporting data.

(2) Once a proposal has been deter-
mined to be adequate for audit in sup-
port of negotiating final indirect cost
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rates, the auditor will audit the pro-
posal and prepare an advisory audit re-
port to the contracting officer (or cog-
nizant Federal agency official), includ-
ing a listing of any relevant advance
agreements or restrictive terms of spe-
cific contracts.

(3) The contracting officer (or cog-
nizant Federal agency official) shall
head the Government negotiating
team, which includes the cognizant
auditor and technical or functional
personnel as required. Contracting of-
fices having significant dollar interest
shall be invited to participate in the
negotiation and in the preliminary dis-
cussion of critical issues. Individuals or
offices that have provided a significant
input to the Government position
should be invited to attend.

(4) The Government negotiating team
shall develop a negotiation position.
Pursuant to 10 U.S.C. 3745 and 41 U.S.C.
4305, the contracting, officer shall—

(i) Not resolve any questioned costs
until obtaining—

(A) Adequate documentation on the
costs; and

(B) The contract auditor’s opinion on
the allowability of the costs.

(ii) Whenever possible, invite the
contract auditor to serve as an advisor
at any negotiation or meeting with the
contractor on the determination of the
contractor’s final indirect cost rates.

(5) The cognizant contracting officer
shall—

(i) Conduct negotiations;

(ii) Prepare a written indirect cost
rate agreement conforming to the re-
quirements of the contracts;

(iii) Prepare, sign, and place in the
contractor general file (see 4.801(c)(3)) a
negotiation memorandum covering

(A) the disposition of significant
matters in the advisory audit report,

(B) reconciliation of all costs ques-
tioned, with identification of items and
amounts allowed or disallowed in the
final settlement as well as the disposi-
tion of period costing or allocability
issues,

(C) reasons why any recommenda-
tions of the auditor or other Govern-
ment advisors were not followed, and

(D) identification of certified cost or
pricing data submitted during the ne-
gotiations and relied upon in reaching
a settlement; and
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(iv) Distribute resulting documents
in accordance with 42.706.

(v) Notify the contractor of the indi-
vidual costs which were considered un-
allowable and the respective amounts
of the disallowance.

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 42661, Aug. 16, 1995; 62 FR 51258, Sept. 30,
1997; 63 FR 9064, Feb. 23, 1998; 67 FR 6120, Feb.
8, 2002; 72 FR 27385, May 15, 2007; 75 FR 53149,
Aug. 30, 2010; 76 FR 31408, May 31, 2011; 79 FR
24213, Apr. 29, 2014; 87 FR 73900, Dec. 1, 2022]

42,705-2 Auditor determination proce-
dure.

(a) Applicability and responsibility. (1)
The cognizant Government auditor
shall establish final indirect cost rates
for business units not covered in 42.705—
1(a).

(2) In addition, auditor determination
may be used for business units that are
covered in 42.705-1(a) when the con-
tracting officer (or cognizant Federal
agency official) and auditor agree that
the indirect costs can be settled with
little difficulty and any of the fol-
lowing circumstances apply:

(i) The business unit has primarily
fixed-price contracts, with only minor
involvement in cost-reimbursement
contracts.

(ii) The administrative cost of con-
tracting officer determination would
exceed the expected benefits.

(iii) The business unit does not have
a history of disputes and there are few
cost problems.

(iv) The contracting officer (or cog-
nizant Federal agency official) and
auditor agree that special cir-
cumstances require auditor determina-
tion.

(b) Procedures. (1) The contractor
shall submit to the cognizant con-
tracting officer (or cognizant Federal
agency official) and auditor a final in-
direct cost rate proposal in accordance
with 42.705-1(b)(1).

(2) Once a proposal has been deter-
mined to be adequate for audit in sup-
port of negotiating final indirect cost
rates, the auditor shall—

(i) Audit the proposal and prepare an
advisory audit report, including a list-
ing of any relevant advance agree-
ments or restrictive terms of specific
contracts;
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(ii) Seek agreement on indirect costs
with the contractor;

(iii) Prepare an indirect cost rate
agreement conforming to the require-
ments of the contracts. The agreement
shall be signed by the contractor and
the auditor;

(iv) If agreement with the contractor
is not reached, forward the audit report
to the contracting officer (or cognizant
Federal agency official) identified in
the Directory of Contract Administra-
tion Services Components (see 42.203),
who will then resolve the disagree-
ment; and

(v) Distribute resulting documents in
accordance with 42.706.

[48 FR 42370, Sept. 19, 1983, as amended at 59
FR 67052, Dec. 28, 1994; 62 FR 51258, Sept. 30,
1997; 63 FR 9065, Feb. 23, 1998; 76 FR 31408,
May 31, 2011]

42.705-3 Educational institutions.

(a) General. (1) Postdetermined final
indirect cost rates shall be used in the
settlement of indirect costs for all
cost-reimbursement contracts with
educational institutions, unless pre-
determined final indirect cost rates are
authorized and used (see paragraph (b)
below).

(2) The OMB Uniform Guidance at 2
CFR part 200, appendix IIT assigns each
educational institution (defined as an
institution of higher education in the
OMB Uniform Guidance at 2 CFR part
200, subpart A, and 20 U.S.C. 1001) to a
single Government agency for the ne-
gotiation of indirect cost rates and pro-
vides that those rates shall be accepted
by all Federal agencies. Cognizant Gov-
ernment agencies and educational in-
stitutions are listed in the Directory of
Federal Contract Audit Offices (see
42.103).

(3) The cognizant agency for indirect
costs shall establish the billing rates
and final indirect cost rates at the edu-
cational institution (defined as an in-
stitution of higher education in 2 CFR
200, subpart A, and 20 U.S.C. 1001) con-
sistent with the requirements of this
subpart, Subpart 31.3, and the OMB
Uniform Guidance at 2 CFR part 200,
subpart E and appendix III. The agency
shall follow the procedures outlined in
42.705-1(b).

(4) If the cognizant agency is unable
to reach agreement with an institu-

42.705-3

tion, the appeals system of the cog-
nizant agency shall be followed for res-
olution of the dispute.

(b) Predetermined final indirect cost
rates. (1) Under cost-reimbursement re-
search and development contracts with
universities, colleges, or other edu-
cational institutions (41 U.S.C. 4708),
payment for reimbursable indirect
costs may be made on the basis of pre-
determined final indirect cost rates.
The cognizant agency is not required
to establish predetermined rates, but if
they are established, their use must be
extended to all the institution’s Gov-
ernment contracts.

(2) In deciding whether the use of pre-
determined rates would be appropriate
for the educational institution con-
cerned, the agency should consider
both the stability of the institution’s
indirect costs and bases over a period
of years and any anticipated changes in
the amount of the direct and indirect
costs.

(3) Unless their use is approved at a
level in the agency (see subparagraph
(a)(2) above) higher than the con-
tracting officer, predetermined rates
shall not be used when—

(i) There has been no recent audit of
the indirect costs;

(ii) There have been frequent or wide
fluctuations in the indirect cost rates
and the bases over a period of years; or

(iii) The estimated reimbursable
costs for any individual contract are
expected to exceed $1 million annually.

(4)(i) If predetermined rates are to be
used and no rates have been previously
established for the institution’s cur-
rent fiscal year, the agency shall ob-
tain from the institution a proposal for
predetermined rates.

(ii) If the proposal is found to be gen-
erally acceptable, the agency shall ne-
gotiate the predetermined rates with
the institution. The rates should be
based on an audit of the institution’s
costs for the year immediately pre-
ceding the year in which the rates are
being negotiated. If this is not possible,
an earlier audit may be used, but ap-
propriate steps should be taken to
identify and evaluate significant vari-
ations in costs incurred or in bases
used that may have a bearing on the
reasonableness of the proposed rates.
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However, in the case of smaller con-
tracts (i.e., contracts that do not ex-
ceed the simplified acquisition thresh-
old), an audit made at an earlier date is
acceptable if (A) there have been no
significant changes in the contractor’s
organization and (B) it is reasonably
apparent that another audit would
have little effect on the rates finally
agreed upon and the potential for over-
payment of indirect cost is relatively
insignificant.

(5) If predetermined rates are used—

(i) The contracting officer shall in-
clude the negotiated rates and bases in
the contract Schedule; and

(ii) See 16.307(g), which prescribes the
clause at 52.216-15, Predetermined Indi-
rect Cost Rates.

(6) Predetermined indirect cost rates
shall be applicable for a period of not
more than four years. The agency shall
obtain the contractor’s proposal for
new predetermined rates sufficiently in
advance so that the new rates, based on
current data, may be promptly nego-
tiated near the beginning of the new
fiscal year or other period agreed to by
the parties (see paragraphs (b) and (d)
of the clause at 52.216-15, Predeter-
mined Indirect Cost Rates).

(7T) Contracting officers shall use bill-
ing rates established by the agency to
reimburse the contractor for work per-
formed during a period not covered by
predetermined rates.

(8) The OMB Uniform Guidance at 2
CFR part 200, subpart E and appendix
III, provides additional guidance on
how long predetermined rates may be
used.

[48 FR 42370, Sept. 19, 1983, as amended at 61
FR 31622, June 20, 1996; 63 FR 9065, Feb. 23,
1998; 71 FR 57368, Sept. 28, 2006; 72 FR 27385,
May 15, 2007; 79 FR 24213, Apr. 29, 2014; 81 FR
45853, July 14, 2016]

42.705-4 State and local governments.

The OMB Uniform Guidance at 2 CFR
part 200, subpart E and appendix V,
concerning cost principles for state and
local governments (see Subpart 31.6) es-
tablishes the cognizant agency concept
and the procedures for determining a
cognizant agency for approving State
and local government indirect costs as-
sociated with federally-funded pro-
grams and activities. The indirect cost
rates negotiated and approved by the
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cognizant agency for indirect costs will
be used by all Federal agencies that
also award contracts to these same
State and local governments.

[81 FR 45854, July 14, 2016]

42.705-5 Nonprofit organizations other
than educational and state and
local governments.

See the OMB Uniform Guidance at 2
CFR part 200, subpart E and appendix
IV; but see appendix VIII for nonprofit
organizations exempt from subpart E).

[48 FR 42370, Sept. 19, 1983, as amended at 81
FR 458564, July 14, 2016]

42,706 Distribution of documents.

(a) The contracting officer or auditor
shall promptly distribute executed cop-
ies of the indirect cost rate agreement
to the contractor and to each affected
contracting agency and shall provide
copies of the agreement for the con-
tract files, in accordance with the guid-
ance for contract modifications in sub-
part 4.2, Contract Distribution.

(b) Copies of the negotiation memo-
randum prepared under contracting of-
ficer determination or audit report pre-
pared under auditor determination
shall be furnished, as appropriate, to
the contracting offices and Govern-
ment audit offices.

42,707 Cost-sharing rates and limita-
tions on indirect cost rates.

(a) Cost-sharing arrangements, when
authorized, may call for the contractor
to participate in the costs of the con-
tract by accepting indirect cost rates
lower than the anticipated actual
rates. In such cases, a negotiated indi-
rect cost rate ceiling may be incor-
porated into the contract for prospec-
tive application. For cost sharing
under research and development con-
tracts, see 35.003(b).

(b)(1) Other situations may make it
prudent to provide a final indirect cost
rate ceiling in a contract. Examples of
such circumstances are when the pro-
posed contractor—

(i) Is a new or recently reorganized
company, and there is no past or recent
record of incurred indirect costs;

(ii) Has a recent record of a rapidly
increasing indirect cost rate due to a
declining volume of sales without a
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commensurate decline in indirect ex-
penses; or

(iii) Seeks to enhance its competitive
position in a particular circumstance
by basing its proposal on indirect cost
rates lower than those that may rea-
sonably be expected to occur during
contract performance, thereby causing
a cost overrun.

(2) In such cases, an equitable ceiling
covering the final indirect cost rates
may be negotiated and specified in the
contract.

(c) When ceiling provisions are uti-
lized, the contract shall also provide
that (1) the Government will not be ob-
ligated to pay any additional amount
should the final indirect cost rates ex-
ceed the negotiated ceiling rates and,
(2) in the event the final indirect cost
rates are less than the negotiated ceil-
ing rates, the negotiated rates will be
reduced to conform with the lower
rates.

42.708 Quick-closeout procedure.

(a) The contracting officer respon-
sible for contract closeout shall nego-
tiate the settlement of direct and indi-
rect costs for a specific contract, task
order, or delivery order to be closed, in
advance of the determination of final
direct costs and indirect rates set forth
in 42.705, if—

(1) The contract, task order, or deliv-
ery order is physically complete;

(2) The amount of unsettled direct
costs and indirect costs to be allocated
to the contract, task order, or delivery
order is relatively insignificant. Cost
amounts will be considered relatively
insignificant when the total unsettled
direct costs and indirect costs to be al-
located to any one contract, task
order, or delivery order does not exceed
the lesser of—

(1) $1,000,000; or

(ii) 10 percent of the total contract,
task order, or delivery order amount;

(3) The contracting officer performs a
risk assessment and determines that
the use of the quick-closeout procedure
is appropriate. The risk assessment
shall include—

(i) Consideration of the contractor’s
accounting, estimating, and purchasing
systems;

42.709-1

(ii) Other concerns of the cognizant
contract auditors; and

(iii) Any other pertinent information,
such as, documented history of Federal
Government approved indirect cost
rate agreements, changes to contrac-
tor’s rate structure, volatility of rate
fluctuations during affected periods,
mergers or acquisitions, special con-
tract provisions limiting contractor’s
recovery of otherwise allowable indi-
rect costs under cost reimbursement or
time-and-materials contracts; and

(4) Agreement can be reached on a
reasonable estimate of allocable dol-
lars.

(b) Determinations of final indirect
costs under the quick-closeout proce-
dure provided for by the Allowable Cost
and Payment clause at 52.216-7 shall be
final for the contract it covers and no
adjustment shall be made to other con-
tracts for over- or under-recoveries of
costs allocated or allocable to the con-
tract covered by the agreement.

(c) Indirect cost rates used in the
quick closeout of a contract shall not
be considered a binding precedent when
establishing the final indirect cost
rates for other contracts.

[48 FR 42370, Sept. 19, 1983, as amended at 55
FR 52796, Dec. 21, 1990; 61 FR 31661, June 20,
1996; 72 FR 27385, May 15, 2007; 76 FR 31408,
May 31, 2011]

42,709 Penalties for
Costs.

Unallowable

[81 FR 83104, Nov. 18, 2016]

42,709-1 Scope.

(a) This section implements 10 U.S.C.
3743 and 41 U.S.C. 4303. It covers the as-
sessment of penalties against contrac-
tors which include unallowable indi-
rect costs in—

(1) Final indirect cost rate proposals;
or

(2) The final statement of costs in-
curred or estimated to be incurred
under a fixed-price incentive contract.

(b) This section applies to all con-
tracts in excess of $800,000, except
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fixed-price contracts without cost in-
centives or any firm-fixed-price con-
tracts for the purchase of commercial
products or commercial services.

[60 FR 42658, Aug. 16, 1995, as amended at 69
FR 76358, Dec. 20, 2004; 71 FR 57368, Sept. 28,
2006; 75 FR 53134, Aug. 30, 2010; 79 FR 24213,
Apr. 29, 2014; 80 FR 38298, July 2, 2015. Redes-
ignated at 81 FR 83104, Nov. 18, 2016; 85 FR
62489, Oct. 2, 2020. Redesignated at 86 FR
44255, Aug. 11, 2021; 86 FR 61030, Nov. 4, 2021;
87 FR 73900, Dec. 1, 2022]

42.709-2 General.

(a) The following penalties apply to
contracts covered by this section:

(1) If the indirect cost is expressly
unallowable under a cost principle in
the FAR, or an executive agency sup-
plement to the FAR, that defines the
allowability of specific selected costs,
the penalty is equal to—

(i) The amount of the disallowed
costs allocated to contracts that are
subject to this section for which an in-
direct cost proposal has been sub-
mitted; plus

(ii) Interest on the paid portion, if
any, of the disallowance.

(2) If the indirect cost was deter-
mined to be unallowable for that con-
tractor before proposal submission, the
penalty is two times the amount in
paragraph (a)(1)(i) of this section.

(b) These penalties are in addition to
other administrative, civil, and crimi-
nal penalties provided by law.

(c) It is not necessary for unallowable
costs to have been paid to the con-
tractor in order to assess a penalty.

[60 FR 42658, Aug. 16, 1995. Redesignated at 86
FR 44255, Aug. 11, 2021]

42.709-3 Responsibilities.

(a) The cognizant contracting officer
is responsible for—

(1) Determining whether the pen-
alties in 42.709-2(a) should be assessed;

(2) Determining whether such pen-
alties should be waived pursuant to
42.709-6; and

(3) Referring the matter to the appro-
priate criminal investigative organiza-
tion for review and for appropriate co-
ordination of remedies, if there is evi-
dence that the contractor knowingly
submitted unallowable costs.

(b) The contract auditor, in the re-
view and/or the determination of final
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indirect cost proposals for contracts
subject to this section, is responsible
for—

(1) Recommending to the contracting
officer which costs may be unallowable
and subject to the penalties in 42.709-
2(a);

(2) Providing rationale and sup-
porting documentation for any rec-
ommendation; and

(3) Referring the matter to the appro-
priate criminal investigative organiza-
tion for review and for appropriate co-
ordination of remedies, if there is evi-
dence that the contractor knowingly
submitted unallowable costs.

[60 FR 42658, Aug. 16, 1995. Redesignated and
amended at 86 FR 44255, Aug. 11, 2021]

42.709-4 Assessing the penalty.

Unless a waiver is granted pursuant
to 42.709-6, the cognizant contracting
officer shall—

(a) Assess the penalty in 42.709-
2(a)(1), when the submitted cost is ex-
pressly unallowable under a cost prin-
ciple in the FAR or an executive agen-
cy supplement that defines the allow-
ability of specific selected costs; or

(b) Assess the penalty in 42.709-
2(a)(2), when the submitted cost was
determined to be unallowable for that
contractor prior to submission of the
proposal. Prior determinations of
unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Con-
tract Costs Suspended and/or Dis-
approved (see 48 CFR 242.705-2), or any
similar notice which the contractor
elected not to appeal and was not with-
drawn by the cognizant Government
agency;

(2) A contracting officer final deci-
sion which was not appealed;

(3) A prior executive agency Board of
Contract Appeals or court decision in-
volving the contractor, which upheld
the cost disallowance; or

(4) A determination or agreement of
unallowability under 31.201-6.

(c) Issue a final decision (see 33.211)
which includes a demand for payment
of any penalty assessed under para-
graph (a) or (b) of this section. The let-
ter shall state that the determination
is a final decision under the Disputes
clause of the contract. (Demanding
payment of the penalty is separate
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from demanding repayment of any paid
portion of the disallowed cost.)

[60 FR 42658, Aug. 16, 1995. Redesignated and
amended at 86 FR 44255, Aug. 11, 2021]

42,709-5 Computing interest.

For 42.709-2(a)(1)(ii), compute inter-
est on any paid portion of the dis-
allowed cost as follows:

(a) Consider the overpayment to have
occurred, and interest to have begun
accumulating, from the midpoint of
the contractor’s fiscal year. Use an al-
ternate equitable method if the cost
was not paid evenly over the fiscal
year.

(b) Use the interest rate specified by
the Secretary of the Treasury pursuant
to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of
overpayment to the date of the demand
letter for payment of the penalty.

(d) Determine the paid portion of the
disallowed costs in consultation with
the contract auditor.

[60 FR 42659, Aug. 16, 1995. Redesignated and
amended at 86 FR 44255, Aug. 11, 2021]

42,709-6 Waiver of the penalty.

The cognizant contracting officer
shall waive the penalties at 42.709-2(a)
when—

(a) The contractor withdraws the
proposal before the Government for-
mally initiates an audit of the proposal
and the contractor submits a revised
proposal (an audit will be deemed to be
formally initiated when the Govern-
ment provides the contractor with
written notice, or holds an entrance
conference, indicating that audit work
on a specific final indirect cost pro-
posal has begun);

(b) The amount of the unallowable
costs under the proposal which are sub-
ject to the penalty is $10,000 or less
(i.e., if the amount of expressly or pre-
viously determined unallowable costs
which would be allocated to the con-
tracts specified in 42.709-1(b) is $10,000
or less); or

(c) The contractor demonstrates, to
the cognizant contracting officer’s sat-
isfaction, that—

(1) It has established policies and per-
sonnel training and an internal control
and review system that provide assur-
ance that unallowable costs subject to

42.801

penalties are precluded from being in-
cluded in the contractor’s final indirect
cost rate proposals (e.g., the types of
controls required for satisfactory par-
ticipation in the Department of De-
fense sponsored self-governance pro-
grams, specific accounting controls
over indirect costs, compliance tests
which demonstrate that the controls
are effective, and Government audits
which have not disclosed recurring in-
stances of expressly unallowable costs);
and

(2) The unallowable costs subject to
the penalty were inadvertently incor-
porated into the proposal; i.e., their in-
clusion resulted from an unintentional
error, notwithstanding the exercise of
due care.

[60 FR 42659, Aug. 16, 1995. Redesignated and
amended at 86 FR 44255, Aug. 11, 2021]

42,709-7 Contract clause.

Use the clause at 52.242-3, Penalties
for Unallowable Costs, in all solicita-
tions and contracts over $800,000 except
fixed-price contracts without cost in-
centives or any firm-fixed-price con-
tract for the purchase of commercial
products or commercial services. Gen-
erally, covered contracts are those
which contain one of the clauses at
52.216-7, 52.216-16, or 52.216-17, or a
similar clause from an executive agen-
cy’s supplement to the FAR.

[60 FR 42659, Aug. 16, 1995, as amended at 69
FR 76358, Dec. 20, 2004; 71 FR 57368, Sept. 28,
2006; 72 FR 27385, May 15, 2007; 75 FR 53134,
Aug. 30, 2010; 80 FR 38298, July 2, 2015; 85 FR
62489, Oct. 2, 2020. Redesignated at 86 FR
44255, Aug. 11, 2021; 86 FR 61030, Nov. 4, 2021]

Subpart 42.8—Disallowance of
Costs

42.800 Scope of subpart.

This subpart prescribes policies and
procedures for (a) issuing notices of in-
tent to disallow costs and (b) dis-
allowing costs already incurred during
the course of performance.

42.801 Notice of intent to disallow
costs.

(a) At any time during the perform-
ance of a contract of a type referred to
in 42.802, the cognizant contracting of-
ficer responsible for administering the
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contract may issue the contractor a
written notice of intent to disallow
specified costs incurred or planned for
incurrence. However, before issuing the
notice, the contracting officer respon-
sible for administering the contract
shall make every reasonable effort to
reach a satisfactory settlement
through discussions with the con-
tractor.

(b) A notice of intent to disallow
such costs usually results from moni-
toring contractor costs. The purpose of
the notice is to notify the contractor
as early as practicable during contract
performance that the cost is considered
unallowable under the contract terms
and to provide for timely resolution of
any resulting disagreement. In the
event of disagreement, the contractor
may submit to the contracting officer
a written response. Any such response
shall be answered by withdrawal of the
notice or by making a written decision
within 60 days.

(c) As a minimum, the notice shall—

(1) Refer to the contract’s Notice of
Intent to Disallow Costs clause;

(2) State the contractor’s name and
list the numbers of the affected con-
tracts;

(3) Describe the costs to be dis-
allowed, including estimated dollar
value by item and applicable time peri-
ods, and state the reasons for the in-
tended disallowance;

(4) Describe the potential impact on
billing rates and forward pricing rate
agreements;

(b) State the notice’s effective date
and the date by which written response
must be received;

(6) List the recipients of copies of the
notice; and

(7) Request the contractor to ac-
knowledge receipt of the notice.

(d) The contracting officer issuing
the notice shall furnish copies to all
contracting officers cognizant of any
segment of the contractor’s organiza-
tion.

(e) If the notice involves elements of
indirect cost, it shall not be issued
without coordination with the con-
tracting officer or auditor having au-
thority for final indirect cost settle-
ment (see 42.705).

(f) In the event the contractor sub-
mits a response that disagrees with the
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notice (see paragraph (b) above), the
contracting officer who issued the no-
tice shall either withdraw the notice or
issue the written decision, except when
elements of indirect cost are involved,
in which case the contracting officer
responsible under 42.705 for deter-
mining final indirect cost rates shall
issue the decision.

42.802 Contract clause.

The contracting officer shall insert
the clause at 52.242-1, Notice of Intent
to Disallow Costs, in solicitations and
contracts when a cost-reimbursement
contract, a fixed-price incentive con-
tract, or a contract providing for price
redetermination is contemplated.

42,803 Disallowing costs after incur-
rence.

Cost-reimbursement contracts, the
cost-reimbursement portion of fixed-
price contracts, letter contracts that
provide for reimbursement of costs,
and time-and-material and labor-hour
contracts provide for disallowing costs
during the course of performance after
the costs have been incurred. The fol-
lowing procedures shall apply:

(a) Contracting officer receipt of vouch-
ers. When contracting officers receive
vouchers directly from the contractor
and, with or without auditor assist-
ance, approve or disapprove them, the
process shall be conducted in accord-
ance with the normal procedures of the
individual agency.

(b) Auditor receipt of vouchers. (1)
When authorized by agency regula-
tions, the contract auditor may be au-
thorized to (i) receive reimbursement
vouchers directly from contractors, (ii)
approve for payment those vouchers
found acceptable, and (iii) suspend pay-
ment of questionable costs. The audi-
tor shall forward approved vouchers for
payment to the cognizant contracting,
finance, or disbursing officer, as appro-
priate under the agency’s procedures.

(2) If the examination of a voucher
raises a question regarding the allow-
ability of a cost under the contract
terms, the auditor, after informal dis-
cussion as appropriate, may, where au-
thorized by agency regulations, issue a
notice of contract costs suspended and/
or disapproved simultaneously to the
contractor and the disbursing officer,
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with a copy to the cognizant con-
tracting officer, for deduction from
current payments with respect to costs
claimed but not considered reimburs-
able.

(3) If the contractor disagrees with
the deduction from current payments,
the contractor may—

(1) Submit a written request to the
cognizant contracting officer to con-
sider whether the unreimbursed costs
should be paid and to discuss the find-
ings with the contractor;

(ii) File a claim under the Disputes
clause, which the cognizant con-
tracting officer will process in accord-
ance with agency procedures; or

(iii) Do both of the above.

Subpart 42.9—Bankruptcy

SOURCE: 56 FR 15154, Apr. 15, 1991, unless
otherwise noted.

42,900 Scope of subpart.

This subpart prescribes policies and
procedures regarding actions to be
taken when a contractor enters into
proceedings relating to bankruptcy. It
establishes a requirement for the con-
tractor to notify the contracting offi-
cer upon filing a petition for bank-
ruptey. It further establishes minimum
requirements for agencies to follow in
the event of a contractor bankruptcy.

42.901 General.

The contract administration office
shall take prompt action to determine
the potential impact of a contractor
bankruptcy on the Government in
order to protect the interests of the
Government.

42.902

(a) When notified of bankruptcy pro-
ceedings, agencies shall, as a min-
imum—

(1) Furnish the notice of bankruptcy
to legal counsel and other appropriate
agency offices (e.g., contracting, finan-
cial, property) and affected buying ac-
tivities;

(2) Determine the amount of the Gov-
ernment’s potential claim against the
contractor (in assessing this impact,
identify and review any contracts that
have not been closed out, including

Procedures.

42.1103

those physically completed or termi-
nated);

(3) Take actions necessary to protect
the Government’s financial interests
and safeguard Government property;
and

(4) Furnish pertinent contract infor-
mation to the legal counsel rep-
resenting the Government.

(b) The contracting officer shall con-
sult the legal counsel, whenever pos-
sible, prior to taking any action re-
garding the contractor’s bankruptcy
proceedings.

42,903 Solicitation provision and con-
tract clause.

The contracting officer shall insert
the clause at 52.242-13, Bankruptcy, in
all solicitations and contracts exceed-
ing the simplified acquisition thresh-
old.

[66 FR 15154, Apr. 15, 1991, as amended at 60
FR 34759, July 3, 1995; 61 FR 39190, July 26,
1996]

Subpart 42.10 [Reserved]

Subpart 42.11—Production
Surveillance and Reporting

42,1101 General.

Production surveillance is a function
of contract administration used to de-
termine contractor progress and to
identify any factors that may delay
performance. Production surveillance
involves Government review and anal-
ysis of (a) contractor performance
plans, schedules, controls, and indus-
trial processes and (b) the contractor’s
actual performance under them.

42.1102 Applicability.

This subpart applies to all contracts
for supplies or services other than con-
struction contracts, and Federal Sup-
ply Schedule contracts. See part 37, es-
pecially subpart 37.6, regarding surveil-
lance of contracts for services.

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 44816, Aug. 22, 1997; 72 FR 27385, May 15,
2007]

42.1103 Policy.

The contractor is responsible for
timely contract performance. The Gov-
ernment will maintain surveillance of
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contractor performance as necessary to
protect its interests. When the con-
tracting office retains a contract for
administration, the contracting officer
administering the contract shall deter-
mine the extent of surveillance.

42,1104 Surveillance requirements.

(a) The contract administration of-
fice determines the extent of produc-
tion surveillance on the basis of (1) the
criticality (degree of importance to the
Government) assigned by the con-
tracting officer (see 42.1105) to the sup-
plies or services and (2) consideration
of the following factors:

(i) Contract requirements for report-
ing production progress and perform-
ance.

(ii) The contract performance sched-
ule.

(iii)
plan.

(iv) The contractor’s history of con-
tract performance.

(v) The contractor’s experience with
the contract supplies or services.

(vi) The contractor’s financial capa-
bility.

(vii) Any supplementary written in-
structions from the contracting office.

(b) Contracts at or below the sim-
plified acquisition threshold should not
normally require production surveil-
lance.

(¢) In planning and conducting sur-
veillance, contract administration of-
fices shall make maximum use of any
reliable contractor production control
or data management systems.

(d) In performing surveillance, con-
tract administration office personnel
shall avoid any action that may (1) be
inconsistent with any contract require-
ment or (2) result in claims of waivers,
of changes, or of other contract modi-
fications.

The contractor’s production

[48 FR 42370, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

42.1105 Assignment of criticality des-
ignator.

Contracting officers shall assign a
criticality designator to each contract
in the space for designating the con-
tract administration office, as follows:
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Criticality

Designator Criterion

A Critical contracts, including DX-rated contracts
(see subpart 11.6), contracts citing the au-
thority in 6.302—2 (unusual and compelling
urgency), and contracts for major systems.

B Contracts (other than those designated “A”) for
items needed to maintain a Government or
contractor production or repair line, to pre-
clude out-of-stock conditions or to meet user
needs for nonstock items.

C All contracts other than those designated “A”
or “B.”

[48 FR 42370, Sept. 19, 1983, as amended at 50
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 48249, Sept. 18, 1995]

42.1106 Reporting requirements.

(a) When information on contract
performance status is needed, con-
tracting officers may require contrac-
tors to submit production progress re-
ports (see 42.1107(a)). Reporting re-
quirements shall be limited to that in-
formation essential to Government
needs and shall take maximum advan-
tage of data output generated by con-
tractor management systems.

(b) Contract administration offices
shall review and verify the accuracy of
contractor reports and advise the con-
tracting officer of any required action.
The accuracy of contractor-prepared
reports shall be verified either by a
program of continuous surveillance of
the contractor’s report-preparation
system or by individual review of each
report.

(c) The contract administration of-
fice may at any time initiate a report
to advise the contracting officer (and
the inventory manager, if one is des-
ignated in the contract) of any poten-
tial or actual delay in performance.
This advice shall (1) be in writing, (2)
be provided in sufficient time for the
contracting officer to take necessary
action, and (3) provide a definite rec-
ommendation, if action is appropriate.

42,1107 Contract clause.

(a) The contracting officer shall in-
sert the clause at 52.242-2, Production
Progress Reports, in solicitations and
contracts when production progress re-
porting is required; unless a construc-
tion contract, or a Federal Supply
Schedule contract is contemplated.

(b) When the clause at 52.242-2 is
used, the contracting officer shall
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specify appropriate reporting instruc-
tions in the Schedule (see 42.1106(a)).

[48 FR 42370, Sept. 19, 1983, as amended at 72
FR 27385, May 15, 2007]

Subpart 42.12—Novation and
Change-of-Name Agreements

42.1200

This subpart prescribes policies and
procedures for—

(a) Recognition of a successor in in-
terest to Government contracts when
contractor assets are transferred;

(b) Recognition of a change in a con-
tractor’s name; and

(c) Execution of novation agreements
and change-of-name agreements by the
responsible contracting officer.

Scope of subpart.

42,1201 [Reserved]

42.1202 Responsibility for executing
agreements.

The contracting officer responsible
for processing and executing novation
and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts
held by the transferor have been as-
signed to an administrative con-
tracting officer (ACO) (see 2.1 and
42.202), the responsible contracting offi-
cer shall be—

(1) This ACO; or

(2) The ACO responsible for the cor-
porate office, if affected contracts are
in more than one plant or division of
the transferor.

(b) If none of the affected contracts
held by the transferor have been as-
signed to an ACO, the contracting offi-
cer responsible for the largest unset-
tled (unbilled plus billed but unpaid)
dollar balance of contracts shall be the
responsible contracting officer.

(c) If several transferors are involved,
the responsible contracting officer
shall be—

(1) The ACO administering the larg-
est unsettled dollar balance; or

(2) The contracting officer (or ACO)
designated by the agency having the
largest unsettled dollar balance, if
none of the affected contracts have
been assigned to an ACO.

42.1203

42.1203 Processing agreements.

(a) If a contractor wishes the Govern-
ment to recognize a successor in inter-
est to its contracts or a name change,
the contractor must submit a written
request to the responsible contracting
officer (see 42.1202). If the contractor
received its contract under subpart 8.7
under 41 U.S.C. chapter 85, Committee
for Purchase from People Who Are
Blind or Severely Disabled, use the pro-
cedures at 8.716 instead.

(b) The responsible contracting offi-
cer shall—

(1) Identify and request that the con-
tractor submit the information nec-
essary to evaluate the proposed agree-
ment for recognizing a successor in in-
terest or a name change. This informa-
tion should include the items identified
in 42.1204 (e) and (f) or 42.1205(a), as ap-
plicable;

(2) Notify each contract administra-
tion office and contracting office af-
fected by a proposed agreement for rec-
ognizing a successor in interest, and
provide those offices with a list of all
affected contracts; and

(3) Request submission of any com-
ments or objections to the proposed
transfer within 30 days after notifica-
tion. Any submission should be accom-
panied by supporting documentation.

(c) Upon receipt of the necessary in-
formation, the responsible contracting
officer shall determine whether or not
it is in the Government’s interest to
recognize the proposed successor in in-
terest on the basis of—

(1) The comments received from the
affected contract administration of-
fices and contracting offices;

(2) The proposed successor’s responsi-
bility under subpart 9.1, Responsible
Prospective Contractors; and

(3) Any factor relating to the pro-
posed successor’s performance of con-
tracts with the Government that the
Government determines would impair
the proposed successor’s ability to per-
form the contract satisfactorily.

(d) The execution of a novation
agreement does not preclude the use of
any other method available to the con-
tracting officer to resolve any other
issues related to a transfer of con-
tractor assets, including the treatment
of costs.
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(e) Any separate agreement between
the transferor and transferee regarding
the assumption of liabilities (e.g., long-
term incentive compensation plans,
cost accounting standards noncompli-
ances, environmental cleanup costs,
and final overhead costs) should be ref-
erenced specifically in the novation
agreement.

(f) Before novation and change-of-
name agreements are executed, the re-
sponsible contracting officer shall en-
sure that Government counsel has re-
viewed them for legal sufficiency.

(g) The responsible contracting offi-
cer shall (1) forward a signed copy of
the executed novation or change-of-
name agreement to the transferor and
to the transferee and (2) retain a signed
copy in the case file.

(h) Following distribution of the
agreement, the responsible contracting
officer shall—

(1) Prepare a Standard Form 30,
Amendment of Solicitation/Modifica-
tion of Contract, incorporating a sum-
mary of the agreement and attaching a
complete list of contracts affected;

(2) Retain the original Standard
Form 30 with the attached list in the
case file;

(3) Send a signed copy of the Stand-
ard Form 30, with attached list to the
transferor and to the transferee; and

(4) Send a copy of this Standard
Form 30 with attached list to each con-
tract administration office or con-
tracting office involved, which shall be
responsible for further appropriate dis-
tribution.

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 64934, Dec. 9, 1997; 63 FR 1533, Jan. 9, 1998;
64 FR 51834, Sept. 24, 1999; 79 FR 24213, Apr.
29, 2014]

42.1204 Applicability of
agreements.

(a) 41 U.S.C. 6305 prohibits transfer of
Government contracts from the con-
tractor to a third party. The Govern-
ment may, when in its interest, recog-
nize a third party as the successor in
interest to a Government contract
when the third party’s interest in the
contract arises out of the transfer of—

(1) All the contractor’s assets; or

(2) The entire portion of the assets
involved in performing the contract.
(See 14.404-2(1) for the effect of nova-

novation
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tion agreements after bid opening but
before award.) Examples of such trans-
actions include, but are not limited
to—

(i) Sale of these assets with a provi-
sion for assuming liabilities;

(ii) Transfer of these assets incident
to a merger or corporate consolidation;
and

(iii) Incorporation of a proprietorship
or partnership, or formation of a part-
nership.

(b) A novation agreement is unneces-
sary when there is a change in the own-
ership of a contractor as a result of a
stock purchase, with no legal change in
the contracting party, and when that
contracting party remains in control of
the assets and is the party performing
the contract. However, whether there
is a purchase of assets or a stock pur-
chase, there may be issues related to
the change in ownership that appro-
priately should be addressed in a for-
mal agreement between the contractor
and the Government (see 42.1203(e)).

(c) When it is in the Government’s in-
terest not to concur in the transfer of
a contract from one company to an-
other company, the original contractor
remains under contractual obligation
to the Government, and the contract
may be terminated for reasons of de-
fault, should the original contractor
not perform.

(d) When considering whether to rec-
ognize a third party as a successor in
interest to Government contracts, the
responsible contracting officer shall
identify and evaluate any significant
organizational conflicts of interest in
accordance with subpart 9.5. If the re-
sponsible contracting officer deter-
mines that a conflict of interest cannot
be resolved, but that it is in the best
interest of the Government to approve
the novation request, a request for a
waiver may be submitted in accordance
with the procedures at 9.503.

(e) When a contractor asks the Gov-
ernment to recognize a successor in in-
terest, the contractor shall submit to
the responsible contracting officer
three signed copies of the proposed no-
vation agreement and one copy each,
as applicable, of the following:

(1) The document describing the pro-
posed transaction, e.g., purchase/sale
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agreement or memorandum of under-
standing.

(2) A list of all affected contracts be-
tween the transferor and the Govern-
ment, as of the date of sale or transfer
of assets, showing for each, as of that
date, the—

(i) Contract number and type;

(ii) Name and address of the con-
tracting office;

(iii) Total dollar value, as amended;
and

(iv) Approximate remaining unpaid
balance.

(3) Evidence of the transferee’s capa-
bility to perform.

(4) Any other relevant information
requested by the responsible con-
tracting officer.

(f) Except as provided in paragraph
(g) of this section, the contractor shall
submit to the responsible contracting
officer one copy of each of the fol-
lowing documents, as applicable, as the
documents become available:

(1) An authenticated copy of the in-
strument effecting the transfer of as-
sets; e.g., bill of sale, certificate of
merger, contract, deed, agreement, or
court decree.

(2) A certified copy of each resolution
of the corporate parties’ boards of di-
rectors authorizing the transfer of as-
sets.

(3) A certified copy of the minutes of
each corporate party’s stockholder
meeting necessary to approve the
transfer of assets.

(4) An authenticated copy of the
transferee’s certificate and articles of
incorporation, if a corporation was
formed for the purpose of receiving the
assets involved in performing the Gov-
ernment contracts.

(56) The opinion of legal counsel for
the transferor and transferee stating
that the transfer was properly effected
under applicable law and the effective
date of transfer.

(6) Balance sheets of the transferor
and transferee as of the dates imme-
diately before and after the transfer of
assets, audited by independent ac-
countants.

(7) Evidence that any security clear-
ance requirements have been met.

(8) The consent of sureties on all con-
tracts listed under paragraph (e)(2) of
this section if bonds are required, or a

42.1204

statement from the transferor that
none are required.

(g) If the Government has acquired
the documents during its participation
in the pre-merger or pre-acquisition re-
view process, or the Government’s in-
terests are adequately protected with
an alternative formulation of the infor-
mation, the responsible contracting of-
ficer may modify the list of documents
to be submitted by the contractor.

(h) When recognizing a successor in
interest to a Government contract is
consistent with the Government’s in-
terest, the responsible contracting offi-
cer shall execute a novation agreement
with the transferor and the transferee.
It shall ordinarily provide in part
that—

(1) The transferee assumes all the
transferor’s obligations under the con-
tract;

(2) The transferor waives all rights
under the contract against the Govern-
ment;

(3) The transferor guarantees per-
formance of the contract by the trans-
feree (a satisfactory performance bond
may be accepted instead of the guar-
antee); and

(4) Nothing in the agreement shall re-
lieve the transferor or transferee from
compliance with any Federal law.

(i) The responsible contracting offi-
cer shall use the following format for
agreements when the transferor and
transferee are corporations and all the
transferor’s assets are transferred. This
format may be adapted to fit specific
cases and may be used as a guide in
preparing similar agreements for other
situations.

NOVATION AGREEMENT

The ABC CORPORATION (Transferor), a
corporation duly organized and existing
under the laws of [insert State] with
its principal office in [insert city]; the
XYZ CORPORATION (Transferee), [if appro-
priate add ‘‘formerly known as the EFG Cor-
poration’’] a corporation duly organized and
existing under the laws of [insert
State] with its principal office in
[insert city]; and the UNITED STATES OF
AMERICA (Government) enter into this
Agreement as of [insert the date
transfer of assets became effective under appli-
cable State law].

(a) THE PARTIES AGREE TO THE FOL-
LOWING FACTS:
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(1) The Government, represented by var-
ious Contracting Officers of the
[insert nmame(s) of agency(ies)], has entered
into certain contracts with the Transferor,
namely: [insert contract or purchase
order identifications]; [or delete “‘namely’ and
insert ‘“‘as shown in the attached list marked
‘Exhibit A’ and incorporated in this Agreement
by reference.’’]. The term the contracts, as
used in this Agreement, means the above
contracts and purchase orders and all other
contracts and purchase orders, including all
modifications, made between the Govern-
ment and the Transferor before the effective
date of this Agreement (whether or not per-
formance and payment have been completed
and releases executed if the Government or
the Transferor has any remaining rights, du-
ties, or obligations under these contracts
and purchase orders). Included in the term
the contracts are also all modifications made
under the terms and conditions of these con-
tracts and purchase orders between the Gov-
ernment and the Transferee, on or after the
effective date of this Agreement.

(2) As of , 20, the Transferor has
transferred to the Transferee all the assets
of the Transferor by virtue of a
[insert term descriptive of the legal transaction
involved] between the Transferor and the
Transferee.

(3) The Transferee has acquired all the as-
sets of the Transferor by virtue of the above
transfer.

(4) The Transferee has assumed all obliga-
tions and liabilities of the Transferor under
the contracts by virtue of the above transfer.

(5) The Transferee is in a position to fully
perform all obligations that may exist under
the contracts.

(6) It is consistent with the Government’s
interest to recognize the Transferee as the
successor party to the contracts.

(7) Evidence of the above transfer has been
filed with the Government.

[When a change of name is also involved; e.g.,
a prior or concurrent change of the Transferee’s
name, an appropriate statement shall be in-
serted (see example in paragraph (8) below)].

(8) A certificate dated , 20, signed
by the Secretary of State of [insert
State], to the effect that the corporate name
of EFG CORPORATION was changed to XYZ
CORPORATION on , 20, has been
filed with the Government.

(b) IN CONSIDERATION OF THESE
FACTS, THE PARTIES AGREE THAT BY
THIS AGREEMENT—

(1) The Transferor confirms the transfer to
the Transferee, and waives any claims and
rights against the Government that it now
has or may have in the future in connection
with the contracts.

(2) The Transferee agrees to be bound by
and to perform each contract in accordance
with the conditions contained in the con-
tracts. The Transferee also assumes all obli-
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gations and liabilities of, and all claims
against, the Transferor under the contracts
as if the Transferee were the original party
to the contracts.

(3) The Transferee ratifies all previous ac-
tions taken by the Transferor with respect
to the contracts, with the same force and ef-
fect as if the action had been taken by the
Transferee.

(4) The Government recognizes the Trans-
feree as the Transferor’s successor in inter-
est in and to the contracts. The Transferee
by this Agreement becomes entitled to all
rights, titles, and interests of the Transferor
in and to the contracts as if the Transferee
were the original party to the contracts. Fol-
lowing the effective date of this Agreement,
the term Contractor, as used in the contracts,
shall refer to the Transferee.

(5) Except as expressly provided in this
Agreement, nothing in it shall be construed
as a waiver of any rights of the Government
against the Transferor.

(6) All payments and reimbursements pre-
viously made by the Government to the
Transferor, and all other previous actions
taken by the Government under the con-
tracts, shall be considered to have dis-
charged those parts of the Government’s ob-
ligations under the contracts. All payments
and reimbursements made by the Govern-
ment after the date of this Agreement in the
name of or to the Transferor shall have the
same force and effect as if made to the
Transferee, and shall constitute a complete
discharge of the Government’s obligations
under the contracts, to the extent of the
amounts paid or reimbursed.

(7) The Transferor and the Transferee
agree that the Government is not obligated
to pay or reimburse either of them for, or
otherwise give effect to, any costs, taxes, or
other expenses, or any related increases, di-
rectly or indirectly arising out of or result-
ing from the transfer or this Agreement,
other than those that the Government in the
absence of this transfer or Agreement would
have been obligated to pay or reimburse
under the terms of the contracts.

(8) The Transferor guarantees payment of
all liabilities and the performance of all obli-
gations that the Transferee (i) assumes
under this Agreement or (ii) may undertake
in the future should these contracts be modi-
fied under their terms and conditions. The
Transferor waives notice of, and consents to,
any such future modifications.

(9) The contracts shall remain in full force
and effect, except as modified by this Agree-
ment. Each party has executed this Agree-
ment as of the day and year first above writ-
ten.

UNITED STATES OF AMERICA,
By

Title

ABC CORPORATION,
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By
Title

[CORPORATE SEAL]
XYZ CORPORATION,

By
Title
[CORPORATE SEAL]
CERTIFICATE
I, , certify that I am the Sec-

retary of ABC CORPORATION; that
, who signed this Agreement for
this corporation, was then of this
corporation; and that this Agreement was
duly signed for and on behalf of this corpora-
tion by authority of its governing body and
within the scope of its corporate powers.
Witness my hand and the seal of this cor-

poration this day of 20 .
By
[CORPORATE SEAL]
CERTIFICATE
I, , certify that I am the Sec-
retary of XYZ CORPORATION; that

, who signed this Agreement for
this corporation, was then of this
corporation; and that this Agreement was
duly signed for and on behalf of this corpora-
tion by authority of its governing body and
within the scope of its corporate powers.

Witness my hand and the seal of this cor-
poration this day of 20 .

By

[CORPORATE SEAL]

[48 FR 42370, Sept. 19, 1983, as amended at 62
FR 64935, Dec. 9, 1997; 65 FR 24325, Apr. 25,
2000; 79 FR 24213, Apr. 29, 2014]

42,1205 Agreement to recognize con-
tractor’s change of name.

(a) If only a change of the contrac-
tor’s name is involved and the Govern-
ment’s and contractor’s rights and ob-
ligations remain unaffected, the par-
ties shall execute an agreement to re-
flect the name change. The contractor
shall forward to the responsible con-
tracting officer three signed copies of
the Change-of-Name Agreement, and
one copy each of the following:

(1) The document effecting the name
change, authenticated by a proper offi-
cial of the State having jurisdiction.

(2) The opinion of the contractor’s
legal counsel stating that the change
of name was properly effected under
applicable law and showing the effec-
tive date.

42.1205

(3) A list of all affected contracts and
purchase orders remaining unsettled
between the contractor and the Gov-
ernment, showing for each the contract
number and type, and name and ad-
dress of the contracting office. The
contracting officer may request the
total dollar value as amended and the
remaining unpaid balance for each con-
tract.

(b) The following suggested format
for an agreement may be adapted for
specific cases:

CHANGE-OF-NAME AGREEMENT

The ABC CORPORATION (Contractor), a
corporation duly organized and existing
under the laws of [insert State], and the
UNITED STATES OF AMERICA (Govern-
ment), enter into this Agreement as of

[insert date when the change of name
became effective under applicable State law].

(a) THE PARTIES AGREE TO THE FOL-
LOWING FACTS:

(1) The Government, represented by var-
ious Contracting Officers of the
[insert nmame(s) of agency(ies)], has entered
into certain contracts and purchase orders
with the XYZ CORPORATION, namely:

[insert contract or purchase order iden-
tifications]; [or delete ‘“‘namely’ and insert ‘‘as
shown in the attached list marked ‘Exhibit A’
and incorporated in this Agreement by ref-
erence.”’]. The term the contracts, as used in
this Agreement, means the above contracts
and purchase orders and all other contracts
and purchase orders, including all modifica-
tions, made by the Government and the Con-
tractor before the effective date of this
Agreement (whether or not performance and
payment have been completed and releases
executed if the Government or the Con-
tractor has any remaining rights, duties, or
obligations under these contracts and pur-
chase orders).

(2) The XYZ CORPORATION, by an amend-
ment to its certificate of incorporation,
dated , 20, has changed its cor-
porate name to ABC CORPORATION.

(3) This amendment accomplishes a change
of corporate name only and all rights and ob-
ligations of the Government and of the Con-
tractor under the contracts are unaffected
by this change.

(4) Documentary evidence of this change of
corporate name has been filed with the Gov-
ernment.

(b) IN CONSIDERATION OF THESE
FACTS, THE PARTIES AGREE THAT—

(1) The contracts covered by this Agree-
ment are amended by substituting the name
“ABC CORPORATION” for the name “XYZ
CORPORATION” wherever it appears in the
contracts; and
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(2) BEach party has executed this Agree-
ment as of the day and year first above writ-
ten.

UNITED STATES OF AMERICA,
By

Title

ABC CORPORATION,
By

Title

[CORPORATE SEAL]

CERTIFICATE
1, , certify that I am the Sec-
retary of ABC CORPORATION; that

, who signed this Agreement for
this corporation, was then of this
corporation; and that this Agreement was
duly signed for and on behalf of this corpora-
tion by authority of its governing body and
within the scope of its corporate powers.

Witness my hand and the seal of this cor-
poration this  day of 20 .

By

[CORPORATE SEAL]

[48 FR 42370, Sept. 19, 1983, as amended at 56
FR 67134, Dec. 27, 1991; 65 FR 24325, Apr. 25,
2000]

Subpart  42.13—Suspension  of
Work, Stop-Work Orders, and
Government Delay of Work

SOURCE: 48 FR 42159, Sept. 19, 1983, unless
otherwise noted. Redesignated at 60 FR 48241,
Sept. 18, 1995.

42,1301 General.

Situations may occur during con-
tract performance that cause the Gov-
ernment to order a suspension of work,
or a work stoppage. This subpart pro-
vides clauses to meet these situations
and a clause for settling contractor
claims for unordered Government
caused delays that are not otherwise
covered in the contract.

42.1302 Suspension of work.

A suspension of work under a con-
struction or architect-engineer con-
tract may be ordered by the con-
tracting officer for a reasonable period
of time. If the suspension is unreason-
able, the contractor may submit a
written claim for increases in the cost
of performance, excluding profit.
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42.1303 Stop-work orders.

(a) Stop-work orders may be used,
when appropriate, in any negotiated
fixed-price or cost-reimbursement sup-
ply, research and development, or serv-
ice contract if work stoppage may be
required for reasons such as advance-
ment in the state-of-the-art, produc-
tion or engineering breakthroughs, or
realignment of programs.

(b) Generally, a stop-work order will
be issued only if it is advisable to sus-
pend work pending a decision by the
Government and a supplemental agree-
ment providing for the suspension is
not feasible. Issuance of a stop-work
order shall be approved at a level high-
er than the contracting officer. Stop-
work orders shall not be used in place
of a termination notice after a decision
to terminate has been made.

(c) Stop-work orders should include—

(1) A description of the work to be
suspended;

(2) Instructions concerning the con-
tractor’s issuance of further orders for
materials or services;

(3) Guidance to the contractor on ac-
tion to be taken on any subcontracts;
and

(4) Other suggestions to the con-
tractor for minimizing costs.

(d) Promptly after issuing the stop-
work order, the contracting officer
should discuss the stop-work order
with the contractor and modify the
order, if necessary, in light of the dis-
cussion.

(e) As soon as feasible after a stop-
work order is issued, but before its ex-
piration, the contracting officer shall
take appropriate action to—

(1) Terminate the contract;

(2) Cancel the stop-work order (any
cancellation of a stop-work order shall
be subject to the same approvals as
were required for its issuance); or

(3) Extend the period of the stop-
work order if it is necessary and if the
contractor agrees (any extension of the
stop-work order shall be by a supple-
mental agreement).

42,1304 Government delay of work.

(a) The clause at 52.242-17, Govern-
ment Delay of Work, provides for the
administrative settlement of con-
tractor claims that arise from delays
and interruptions in the contract work
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caused by the acts, or failures to act, of
the contracting officer. This clause is
not applicable if the contract otherwise
specifically provides for an equitable
adjustment because of the delay or
interruption; e.g., when the Changes
clause is applicable.

(b) The clause does not authorize the
contracting officer to order a suspen-
sion, delay, or interruption of the con-
tract work and it shall not be used as
the basis or justification of such an
order.

(c) If the contracting officer has no-
tice of an unordered delay or interrup-
tion covered by the clause, the con-
tracting officer shall act to end the
delay or take other appropriate action
as soon as practicable.

(d) The contracting officer shall re-
tain in the file a record of all negotia-
tions leading to any adjustment made
under the clause, and related certified
cost or pricing data, or data other than
certified cost or pricing data.

[48 FR 42159, Sept. 19, 1983. Redesignated and
amended at 60 FR 48241, 48249, Sept. 18, 1995;
75 FR 53149, Aug. 30, 2010]

42.1305

(a) The contracting officer shall in-
sert the clause at 52.242-14, Suspension
of Work, in solicitations and contracts
when a fixed-price construction or ar-
chitect-engineer contract is con-
templated.

(b)(1) The contracting officer may,
when contracting by negotiation, in-
sert the clause at 52.242-15, Stop-Work
Order, in solicitations and contracts
for supplies, services, or research and
development.

(2) If a cost-reimbursement contract
is contemplated, the contracting offi-
cer shall use the clause with its Alter-
nate I.

(c) The contracting officer shall in-
sert the clause at 52.242-17, Govern-
ment Delay of Work, in solicitations
and contracts when a fixed-price con-
tract is contemplated for supplies
other than commercial or modified-
commercial products. The clause use is
optional when a fixed-price contract is
contemplated for services, or for sup-

Contract clauses.
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plies that are commercial or modified-
commercial products.

[48 FR 42159, Sept. 19, 1983, as amended at 50
FR 2270, Jan. 15, 1985; 50 FR 25680, June 20,
1985. Redesignated and amended at 60 FR
48241, 48249, Sept. 18, 1995; 72 FR 27385, May
15, 2007; 86 FR 61030, Nov. 4, 2021]

Subpart 42.14 [Reserved]

Subpart 42.15—Contractor
Performance Information

SOURCE: 60 FR 16719, Mar. 31, 1995, unless
otherwise noted.

42,1500 Scope of subpart.

This subpart provides policies and es-
tablishes responsibilities for recording
and maintaining contractor perform-
ance information. This subpart does
not apply to procedures used by agen-
cies in determining fees under award or
incentive fee contracts. See subpart
16.4. However, the fee amount paid to
contractors should be reflective of the
contractor’s performance and the past
performance evaluation should closely
parallel and be consistent with the fee
determinations.

[78 FR 46788, Aug. 1, 2013]

42,1501 General.

(a) Past performance information (in-
cluding the ratings and supporting nar-
ratives) is relevant information, for fu-
ture source selection purposes, regard-
ing a contractor’s actions under pre-
viously awarded contracts or orders. It
includes, for example, the contractor’s
record of—

(1) Conforming to requirements and
to standards of good workmanship;

(2) Forecasting and controlling costs;

(3) Adherence to schedules, including
the administrative aspects of perform-
ance;

(4) Reasonable and cooperative be-
havior and commitment to customer
satisfaction;

(5) Complying with the requirements
of the small business subcontracting
plan (see 19.705-7(b));

(6) Reporting into databases (see sub-
part 4.14, and reporting requirements
in the solicitation provisions and
clauses referenced in 9.104-7);

(7) Integrity and business ethics; and
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(8) Business-like concern for the in-
terest of the customer.

(b) Agencies shall monitor their com-
pliance with the past performance
evaluation requirements (see 42.1502),
and use the Contractor Performance
Assessment Reporting System
(CPARS) metric tools to measure the
quality and timely reporting of past
performance information. CPARS is
the official source for past performance
information.

[78 FR 46788, Aug. 1, 2013, as amended at 79
FR 31194, May 30, 2014; 84 FR 47866, Sept. 10,
2019; 86 FR 44254, Aug. 11, 2021]

42.1502

(a) General. Past performance evalua-
tions shall be prepared at least annu-
ally and at the time the work under a
contract or order is completed. Past
performance evaluations are required
for contracts and orders as specified in
paragraphs (b) through (f) of this sec-
tion, including contracts and orders
performed outside the United States.
These evaluations are generally for the
entity, division, or unit that performed
the contract or order. Past perform-
ance information shall be entered into
CPARS, the Governmentwide evalua-
tion reporting tool for all past perform-
ance reports on contracts and orders.
Instructions for submitting evalua-
tions into CPARS are available at
hitp://www.cpars.gov/.

(b) Contracts. Except as provided in
paragraphs (e), (f), and (h) of this sec-
tion, agencies shall prepare evaluations
of contractor performance for each
contract (as defined in FAR part 2)
that exceeds the simplified acquisition
threshold and for each order that ex-
ceeds the simplified acquisition thresh-
old. Agencies are required to prepare
an evaluation if a modification to the
contract causes the dollar amount to
exceed the simplified acquisition
threshold.

(c) Orders under multiple-agency con-
tracts. Agencies shall prepare an eval-
uation of contractor performance for
each order that exceeds the simplified
acquisition threshold that is placed
under a Federal Supply Schedule con-
tract or placed under a task-order con-
tract or a delivery-order contract
awarded by another agency (i.e., Gov-
ernmentwide acquisition contract or

Policy.

48 CFR Ch. 1 (10-1-24 Edition)

multi-agency contract). Agencies plac-
ing orders under their own multiple-
agency contract shall also prepare
evaluations for their own orders. This
evaluation shall not consider the re-
quirements under paragraph (g) of this
section. Agencies are required to pre-
pare an evaluation if a modification to
the order causes the dollar amount to
exceed the simplified acquisition
threshold.

(d) Orders wunder single-agency con-
tracts. For single-agency task-order and
delivery-order contracts, the con-
tracting officer may require perform-
ance evaluations for each order in ex-
cess of the simplified acquisition
threshold when such evaluations would
produce more useful past performance
information for source selection offi-
cials than that contained in the overall
contract evaluation (e.g., when the
scope of the basic contract is very
broad and the nature of individual or-
ders could be significantly different).
This evaluation need not consider the
requirements under paragraph (g) of
this section unless the contracting offi-
cer deems it appropriate.

(e) Past performance evaluations
shall be prepared for each construction
contract of $750,000 or more, and for
each construction contract terminated
for default regardless of contract value.
Past performance evaluations may also
be prepared for construction contracts
below $750,000.

(f) Past performance evaluations
shall be prepared for each architect-en-
gineer services contract of $35,000 or
more, and for each architect-engineer
services contract that is terminated for
default regardless of contract value.
Past performance evaluations may also
be prepared for architect-engineer serv-
ices contracts below $35,000.

(g) Past performance evaluations
shall include an assessment of the con-
tractor’s—

(1) Performance against, and efforts
to achieve, the goals identified in the
small business subcontracting plan
when the contract includes the clause
at 52.219-9, Small Business Subcon-
tracting Plan; and

(2) Reduced or untimely payments (as
defined in 19.701), made to small busi-
ness subcontractors, determined by the
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contracting officer to be unjustified.
The contracting officer shall—

(i) Consider and evaluate a contrac-
tor’s written explanation for a reduced
or an untimely payment when deter-
mining whether the reduced or un-
timely payment is justified; and

(ii) Determine that a history of un-
justified reduced or untimely payments
has occurred when the contractor has
reported three or more occasions of un-
justified reduced or untimely payments
under a single contract within a 12-
month period (see 42.1503(h)(1)(vi) and
the evaluation ratings in Table 42-2).
The following payment or nonpayment
situations are not considered to be un-
justified:

(A) There is a contract dispute on
performance.

(B) A partial payment is made for
amounts not in dispute.

(C) A payment is reduced due to past
overpayments.

(D) There is an administrative mis-
take.

(BE) Late performance by the subcon-
tractor leads to later payment by the
prime contractor.

(h) Agencies shall not evaluate per-
formance for contracts awarded under
Subpart 8.7.

(i) Agencies shall promptly report
other contractor information in ac-
cordance with 42.1503(h).

[74 FR 31560, July 1, 2009, as amended at 75
FR 53134, Aug. 30, 2010; 75 FR 60260, Sept. 29,
2010; 78 FR 46783, Aug. 1, 2013; 80 FR 26427,
May 7, 2015; 80 FR 38298, July 2, 2015; 81 FR
58644, Aug. 25, 2016; 81 FR 91640, Dec. 16, 2016;
81 FR 93486, Dec. 20, 2016; 82 FR 51530, Nov. 6,
2017; 85 FR 62489, Oct. 2, 2020]

42,1503 Procedures.

(a)(1) Agencies shall assign responsi-
bility and management accountability
for the completeness of past perform-
ance submissions. Agency procedures
for the past performance evaluation
system shall—

(i) Generally provide for input to the
evaluations from the technical office,
contracting office, program manage-
ment office, and, where appropriate,
quality assurance and end users of the
product or service;

(ii) Identify and assign past perform-
ance evaluation roles and responsibil-
ities to those individuals responsible

42.1503

for preparing and reviewing interim
evaluations, if prepared, and final eval-
uations (e.g., contracting officers, con-
tracting officer representatives,
project managers, and program man-
agers). Those individuals identified
may obtain information for the evalua-
tion of performance from the program
office, administrative contracting of-
fice, audit office, end users of the prod-
uct or service, and any other technical
or business advisor, as appropriate; and

(iii) Address management controls
and appropriate management reviews
of past performance evaluations, to in-
clude accountability for documenting
past performance on CPARS.

(2) If agency procedures do not speci-
fy the individuals responsible for past
performance evaluation duties, the
contracting officer is responsible for
this function.

(3) Interim evaluations may be pre-
pared as required, in accordance with
agency procedures.

(b)(1) The evaluation should include a
clear, non-technical description of the
principal purpose of the contract or
order. The evaluation should reflect
how the contractor performed. The
evaluation should include clear rel-
evant information that accurately de-
picts the contractor’s performance, and
be based on objective facts supported
by program and contract or order per-
formance data. The evaluations should
be tailored to the contract type, size,
content, and complexity of the con-
tractual requirements.

(2) Evaluation factors for each assess-
ment shall include, at a minimum, the
following:

(i) Technical (quality of product or
service).

(ii) Cost control (not applicable for
firm-fixed-price or fixed-price with eco-
nomic price adjustment arrangements).

(iii) Schedule/timeliness.

(iv) Management or business rela-
tions.

(v) Small business subcontracting,
including reduced or untimely pay-
ments to small business subcontractors
when 19.702(a) requires a subcon-
tracting plan (as applicable, see Table
42-2).

(vi) Other (as applicable) (e.g., traf-
ficking violations, tax delinquency,
failure to report in accordance with
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contract terms and conditions, defec-
tive cost or pricing data, terminations,
suspension and debarments, and failure
to comply with limitations on subcon-
tracting).

(3) Evaluation factors may include
subfactors.

(4) Each factor and subfactor used
shall be evaluated and a supporting
narrative provided. Each evaluation
factor, as listed in paragraph (b)(2) of
this section, shall be rated in accord-
ance with a five scale rating system
(i.e., exceptional, very good, satisfac-
tory, marginal, and unsatisfactory).
The ratings and narratives must reflect
the definitions in the tables 42-1 or 42—
2 of this section.

(c)(1) When the contract provides for
incentive fees, the incentive-fee con-
tract performance evaluation shall be
entered into CPARS.

(2) When the contract provides for
award fee, the award fee-contract per-
formance adjectival rating as described
in 16.401(e)(3) shall be entered into
CPARS.

(d) Agency evaluations of contractor
performance, including both negative
and positive evaluations, prepared
under this subpart shall be provided to
the contractor as soon as practicable
after completion of the evaluation. The
contractor will receive a CPARS-sys-
tem generated notification when an
evaluation is ready for comment. Con-
tractors shall be afforded up to 14 cal-
endar days from the date of notifica-
tion of availability of the past perform-
ance evaluation to submit comments,
rebutting statements, or additional in-
formation. Agencies shall provide for
review at a level above the contracting
officer to consider disagreements be-
tween the parties regarding the evalua-
tion. The ultimate conclusion on the
performance evaluation is a decision of
the contracting agency. Copies of the
evaluation, contractor response, and
review comments, if any, shall be re-
tained as part of the evaluation. These
evaluations may be used to support fu-
ture award decisions, and should there-
fore be marked ‘‘Source Selection In-
formation’. Evaluation of Federal
Prison Industries (FPI) performance
may be used to support a waiver re-
quest (see 8.604) when FPI is a manda-
tory source in accordance with subpart

48 CFR Ch. 1 (10-1-24 Edition)

8.6. The completed evaluation shall not
be released to other than Government
personnel and the contractor whose
performance is being evaluated during
the period the information may be used
to provide source selection informa-
tion. Disclosure of such information
could cause harm both to the commer-
cial interest of the Government and to
the competitive position of the con-
tractor being evaluated as well as im-
pede the efficiency of Government op-
erations. Evaluations used in deter-
mining award or incentive fee pay-
ments may also be used to satisfy the
requirements of this subpart. A copy of
the annual or final past performance
evaluation shall be provided to the con-
tractor as soon as it is finalized.

(e) Agencies shall require frequent
evaluation (e.g., monthly, quarterly) of
agency compliance with the reporting
requirements in 42.1502, so agencies can
readily identify delinquent past per-
formance reports and monitor their re-
ports for quality control.

(f) Agencies shall prepare and submit
all past performance evaluations elec-
tronically in CPARS at https:/
www.cpars.gov. These evaluations, in-
cluding any contractor-submitted in-
formation (with indication whether
agency review is pending), become
available for source selection officials
not later than 14 days after the date on
which the contractor is notified of the
evaluation’s availability for comment.
The Government shall update CPARS
with any contractor comments pro-
vided after 14 days, as well as any sub-
sequent agency review of comments re-
ceived. Past performance evaluations
for classified contracts and special ac-
cess programs shall not be reported in
CPARS, but will be reported as stated
in this subpart and in accordance with
agency procedures. Agencies shall en-
sure that appropriate management and
technical controls are in place to en-
sure that only authorized personnel
have access to the data and the infor-
mation safeguarded in accordance with
42.1503(d).

(g) Agencies shall use the past per-
formance information in CPARS that
is within three years (six for construc-
tion and architect-engineer contracts)
of the completion of performance of
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the evaluated contract or order, and in-
formation contained in the Federal
Awardee Performance and Integrity In-
formation System (FAPIIS), e.g., ter-
minations for default or cause.

(h) Other contractor performance infor-
mation. (1) Agencies shall ensure infor-
mation is accurately reported in the
FAPIIS module of CPARS within 3 cal-
endar days after a contracting officer—

(i) Issues a final determination that a
contractor has submitted defective
cost or pricing data;

(ii) Makes a subsequent change to the
final determination concerning defec-
tive cost or pricing data pursuant to
15.407-1(d);

(iii) Issues a final termination for
cause or default notice;

(iv) Makes a subsequent withdrawal
or a conversion of a termination for de-
fault to a termination for convenience;

(v) Receives a final determination
after an administrative proceeding, in
accordance with 22.1704(d)(1), that sub-
stantiates an allegation of a violation
of the trafficking in persons prohibi-
tions in 22.1703(a) and 52.222-50(b); or

(vi) Determines that a contractor has
a history of three or more unjustified

42.1503

reduced or untimely payments to small
business subcontractors under a single
contract within a 12-month period (see
42.1502(g2)(2)).

(2) The information to be posted in
accordance with this paragraph (h) is
information relating to contractor per-
formance, but does not constitute a
“past performance review,” which
would be exempted from public avail-
ability in accordance with section 3010
of the Supplemental Appropriations
Act, 2010 (Pub. L. 111-212). Therefore,
all such information posted in FAPIIS
will be publicly available, unless cov-
ered by a disclosure exemption under
the Freedom of Information Act (see
9.105-2(b)(2)).

(3) Agencies shall establish CPARS
focal points who will register users to
report data into the FAPIIS module of
CPARS (available at hittps:/
wWWwW.cpars.gov’’.

(4) With regard to information that
may be covered by a disclosure exemp-
tion under the Freedom of Information
Act, the contracting officer shall fol-
low the procedures at 9.105-2(b)(2)(iv).

TABLE 42—1—EVALUATION RATINGS DEFINITIONS

Definition Note

(a) Exceptional .........cccoeeeveeeneninennnns Performance meets contractual require-
ments and exceeds many to the Govern-
ment’s benefit. The contractual perform-
ance of the element or sub-element
being evaluated was accomplished with
few minor problems for which corrective
actions taken by the contractor were
highly effective.

Performance meets contractual require-
ments and exceeds some to the Govern-
ment’s benefit. The contractual perform-
ance of the element or sub-element
being evaluated was accomplished with
some minor problems for which correc-
tive actions taken by the contractor were
effective.

Performance meets contractual require-
ments. The contractual performance of
the element or sub-element contains
some minor problems for which correc-
tive actions taken by the contractor ap-
pear or were satisfactory.

To justify an Exceptional rating, identify
multiple significant events and state how
they were of benefit to the Government.
A singular benefit, however, could be of
such magnitude that it alone constitutes
an Exceptional rating. Also, there should
have been NO significant weaknesses
identified.

To justify a Very Good rating, identify a
significant event and state how it was a
benefit to the Government. There should
have been no significant weaknesses
identified.

(b) Very Good ......cccevvveueeviiiiiinienns

(c) Satisfactory .........ccoceeeviiiiiiiiiiinns To justify a Satisfactory rating, there
should have been only minor problems,
or major problems the contractor recov-
ered from without impact to the contract/
order. There should have been NO sig-
nificant weaknesses identified. A funda-
mental principle of assigning ratings is
that contractors will not be evaluated
with a rating lower than Satisfactory
solely for not performing beyond the re-
quirements of the contract/order.
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TABLE 42—1—EVALUATION RATINGS DEFINITIONS—Continued

Definition

Note

(d) Marginal

(e) Unsatisfactory

plemented.

tions appear or were ineffective.

Performance does not meet some contrac-
tual requirements. The contractual per-
formance of the element or sub-element
being evaluated reflects a serious prob-
lem for which the contractor has not yet
identified corrective actions. The con-
tractor's proposed actions appear only
marginally effective or were not fully im-

Performance does not meet most contrac-
tual requirements and recovery is not
likely in a timely manner. The contrac-
tual performance of the element or sub-
element contains a serious problem(s)
for which the contractor’s corrective ac-

To justify Marginal performance, identify a
significant event in each category that
the contractor had trouble overcoming
and state how it impacted the Govern-
ment. A Marginal rating should be sup-
ported by referencing the management
tool that notified the contractor of the
contractual deficiency (e.g., manage-
ment, quality, safety, or environmental
deficiency report or letter).

To justify an Unsatisfactory rating, identify
multiple significant events in each cat-
egory that the contractor had trouble
overcoming and state how it impacted
the Government. A singular problem,
however, could be of such serious mag-
nitude that it alone constitutes an unsat-
isfactory rating. An Unsatisfactory rating
should be supported by referencing the
management tools used to notify the
contractor of the contractual deficiencies
(e.g., management, quality, safety, or
environmental deficiency reports, or let-
ters).

Note 1: Plus or minus signs may be used to indicate an improving (+) or worsening (—) trend insufficient to change the eval-

uation status.

Note 2: N/A (not applicable) should be used if the ratings are not going to be applied to a particular area for evaluation.

TABLE 42—2—EVALUATION RATINGS DEFINITIONS
[For the small business subcontracting evaluation factor, when 52.219-9 is used]

Rating

Definition

Note

(a) Exceptional

Exceeded all statutory goals or goals as nego-
tiated. Had exceptional success with initiatives
to assist, promote, and utilize small business
(SB), small disadvantaged business (SDB),
women-owned small business (WOSB),
HUBZone small business, veteran-owned
small business (VOSB) and service disabled
veteran owned small business (SDVOSB).
Complied with FAR 52.219-8, Utilization of
Small Business Concerns. Exceeded any
other small business participation require-
ments incorporated in the contract/order, in-
cluding the use of small businesses in mission
critical aspects of the program. Went above
and beyond the required elements of the sub-
contracting plan and other small business re-
quirements of the contract/order. Completed
and submitted Individual Subcontract Reports
and/or Summary Subcontract Reports in an
accurate and timely manner. Did not have a
history of three or more unjustified reduced or
untimely payments to small business sub-
contractors within a 12-month period.
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To justify an Exceptional rating, identify multiple
significant events and state how they were a
benefit to small business utilization. A singular
benefit, however, could be of such magnitude
that it constitutes an Exceptional rating. Small
businesses should be given meaningful and
innovative work directly related to the contract,
and opportunities should not be limited to indi-
rect work such as cleaning offices, supplies,
landscaping, etc. Also, there should have been
no significant weaknesses identified
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TABLE 42—2—EVALUATION RATINGS DEFINITIONS—Continued
[For the small business subcontracting evaluation factor, when 52.219-9 is used]

Rating

Definition

Note

(b) Very Good

(c) Satisfactory ...

(d) Marginal

(e) Unsatisfactory

Met all of the statutory goals or goals as nego-
tiated. Had significant success with initiatives
to assist, promote and utlize SB, SDB,
WOSB, HUBZone, VOSB, and SDVOSB.
Complied with FAR 52.219-8, Utilization of
Small Business Concerns. Met or exceeded
any other small business participation require-
ments incorporated in the contract/order, in-
cluding the use of small businesses in mission
critical aspects of the program. Endeavored to
go above and beyond the required elements of
the subcontracting plan. Completed and sub-
mitted Individual Subcontract Reports and/or
Summary Subcontract Reports in an accurate
and timely manner. Did not have a history of
three or more unjustified reduced or untimely
payments to small business subcontractors
within a 12-month period.

Demonstrated a good faith effort to meet all of
the negotiated subcontracting goals in the var-
ious socio-economic categories for the current
period. Complied with FAR 52.219-8, Utiliza-
tion of Small Business Concerns. Met any
other small business participation require-
ments included in the contract/order. Fulfilled
the requirements of the subcontracting plan in-
cluded in the contract/order. Completed and
submitted Individual Subcontract Reports and/
or Summary Subcontract Reports in an accu-
rate and timely manner. Did not have a history
of three or more unjustified reduced or un-
timely payments to small business subcontrac-
tors within a 12-month period.

Deficient in meeting key subcontracting plan ele-
ments. Deficient in complying with FAR
52.219-8, Utilization of Small Business Con-
cerns, and any other small business participa-
tion requirements in the contract/order. Did not
submit Individual Subcontract Reports and/or
Summary Subcontract Reports in an accurate
or timely manner. Failed to satisfy one or more
requirements of a corrective action plan cur-
rently in place; however, does show an inter-
est in bringing performance to a satisfactory
level and has demonstrated a commitment to
apply the necessary resources to do so. Re-
quired a corrective action plan. Did not have a
history of three or more unjustified reduced or
untimely payments to small business sub-
contractors within a 12-month period.

Noncompliant with FAR 52.219-8 and 52.219-9,
and any other small business participation re-
quirements in the contract/order. Did not sub-
mit Individual Subcontract Reports and/or
Summary Subcontract Reports in an accurate
or timely manner. Showed little interest in
bringing performance to a satisfactory level or
is generally uncooperative. Required a correc-
tive action plan. Had a history of three or more
unjustified reduced or untimely payments to
small business subcontractors within a 12-
month period.

To justify a Very Good rating, identify a signifi-
cant event and state how it was a benefit to
small business utilization. Small businesses
should be given meaningful and innovative op-
portunities to participate as subcontractors for
work directly related to the contract, and op-
portunities should not be limited to indirect
work such as cleaning offices, supplies, land-
scaping, etc. There should be no significant
weaknesses identified

To justify a Satisfactory rating, there should have
been only minor problems, or major problems
the contractor has addressed or taken correc-
tive action. There should have been no signifi-
cant weaknesses identified. A fundamental
principle of assigning ratings is that contrac-
tors will not be assessed a rating lower than
Satisfactory solely for not performing beyond
the requirements of the contract/order

To justify a Marginal rating, identify a significant
event that the contractor had trouble over-
coming and how it impacted small business
utilization. A Marginal rating should be sup-
ported by referencing the actions taken by the
Government that notified the contractor of the
contractual deficiency.

To justify an Unsatisfactory rating, identify mul-
tiple significant events that the contractor had
trouble overcoming and state how it impacted
small business utilization. A singular problem,
however, could be of such serious magnitude
that it alone constitutes an Unsatisfactory rat-
ing. An Unsatisfactory rating should be sup-
ported by referencing the actions taken by the
Government to notify the contractor of the defi-
ciencies. When an Unsatisfactory rating is jus-
tified, the contracting officer must consider
whether the contractor made a good faith ef-
fort to comply with the requirements of the
subcontracting plan required by FAR 52.219-9
and follow the procedures outlined in FAR
52.219-16, Liquidated = Damages-Subcon-
tracting Plan.
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[78 FR 46788, Aug. 1, 2013, as amended at 79
FR 31201, May 30, 2014; 80 FR 4989, Jan. 29,
2015; 81 FR 58644, Aug. 25, 2016; 81 FR 91640,
Dec. 16, 2016; 81 FR 93486, Dec. 20, 2016; 82 FR
51776, Nov. 8, 2017; 84 FR 47866, Sept. 10, 20191
85 FR 11768, Feb. 27, 2020]

42,1504 Contract clause.

Insert the clause at 52.242-5, Pay-
ments to Small Business Subcontrac-
tors, in all solicitations and contracts
containing the clause at 52.219-9, Small
Business Subcontracting Plan.

[81 FR 93488, Dec. 20, 2016]

Subpart 42.16—Small Business
Contract Administration

42,1601 General.

The contracting officer shall make
every reasonable effort to respond in
writing within 30 days to any written
request to the contracting officer from
a small business concern with respect
to a contract administration matter.
In the event the contracting officer
cannot respond to the request within
the 30-day period, the contracting offi-
cer shall, within the period, transmit
to the contractor a written notifica-
tion of the specific date the con-
tracting officer expects to respond.
This provision shall not apply to a re-
quest for a contracting officer decision
under 41 U.S.C. chapter 71, Contract
Disputes.

[60 FR 48230, Sept. 18, 1995, as amended at 79
FR 24213, Apr. 29, 2014]

Subpart 42.17—Forward Pricing
Rate Agreements

SOURCE: 62 FR 51258, Sept. 30, 1997, unless
otherwise noted.

42,1701 Procedures.

(a) Negotiation of forward pricing
rate agreements (FPRA’s) may be re-
quested by the contracting officer or
the contractor or initiated by the ad-
ministrative contracting officer (ACO).
In determining whether or not to es-
tablish such an agreement, the ACO
should consider whether the benefits to
be derived from the agreement are
commensurate with the effort of estab-
lishing and monitoring it. Normally,
FPRA’s should be negotiated only with
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contractors having a significant vol-
ume of Government contract proposals.
The cognizant contract administration
agency shall determine whether an
FPRA will be established.

(b) The ACO shall obtain the contrac-
tor’s forward pricing rate proposal and
require that it include cost or pricing
data that are accurate, complete, and
current as of the date of submission
(but see 15.407-3(c)). The ACO shall in-
vite the cognizant contract auditor and
contracting offices having a significant
interest to participate in developing a
Government objective and in the nego-
tiations. Upon completing mnegotia-
tions, the ACO shall prepare a price ne-
gotiation memorandum (PNM) (see
15.406-3) and forward copies of the PNM
and FPRA to the cognizant auditor and
to all contracting offices that are
known to be affected by the FPRA.

(c) The FPRA shall provide specific
terms and conditions covering expira-
tion, application, and data require-
ments for systematic monitoring to en-
sure the validity of the rates. The
agreement shall provide for cancella-
tion at the option of either party and
shall require the contractor to submit
to the ACO and to the cognizant con-
tract auditor any significant change in
cost or pricing data used to support the
FPRA.

(d) When an FPRA is invalid, the
contractor should submit and nego-
tiate a new proposal to reflect the
changed conditions. If an FPRA has
not been established or has been invali-
dated, the ACO will issue a forward
pricing rate recommendation (FPRR)
to buying activities with documenta-
tion to assist negotiators. In the ab-
sence of an FPRA or FPRR, the ACO
shall include support for rates utilized.

(e) The ACO may negotiate contin-
uous updates to the FPRA. The FPRA
will provide specific terms and condi-
tions covering notification, applica-
tion, and data requirements for sys-
tematic monitoring to ensure the va-
lidity of the rates.

[62 FR 51258, Sept. 30, 1997, as amended at 75
FR 53149, Aug. 30, 2010]
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