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(e)(1) The contracting officer must
insert the clause at 3452.232-72 (Limita-
tion of Government’s obligation) in so-
licitations and resultant incrementally
funded fixed-price contracts or con-
tract line items (CLIN(s)) of such con-
tracts only if—

(i) Sufficient funds are not available
to the Department at the time of con-
tract award or exercise of option to
fully fund the contract, option, or
CLIN(s); and

(ii) The contract (excluding any op-
tions), any exercised option, or
CLIN(s)—

(A) Is for severable services; and

(B) Does not exceed one year in
length; and

(C) Is incrementally funded using
funds available (unexpired) as of the
date the funds are obligated; or

(D) Congress has otherwise author-
ized incremental funding.

(2) When a partially funded contract
contains the clause at 3452.232-72 (Lim-
itation of Government’s obligation)
upon learning that the contractor is
approaching the price of the contract
or the limit of the funds allotted to the
contract or specified CLIN(s) or upon
receipt of the contractor’s notice under
paragraph (b) of the clause at 3452.232-
72, the contracting officer must
promptly obtain funding information
pertinent to the continuation of the
applicable CLIN(s) or contract and no-
tify the contractor in writing. This no-
tification must provide that—

(i)(A) Additional funds have been al-
lotted, in a specified amount;

(B) The contract or applicable
CLIN(s) is not to be further funded;

(C) The contract or applicable
CLIN(s) is to be terminated; or

(D) The Government is considering
whether to allot additional funds;

(ii) The contractor is entitled by the
contract terms to stop work on appli-
cable CLIN(s) when the funding limit is
reached; and

(iii) Any work beyond the funding
limit will be at the contractor’s risk.

(3) Upon learning that a partially
funded contract will receive no further
funds, the contracting officer must
promptly give the contractor written
notice of the decision not to provide
funds.
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(4) The contracting officer must en-
sure that sufficient funds are allotted
to the contract or applicable CLIN(s)
to cover the total amount payable to
the contractor in the event of termi-
nation for the convenience of the Gov-
ernment.

(5) The Government must not accept
supplies or services under an incremen-
tally funded contract or CLIN(s) once
funding limits are reached until the
contracting officer has given the con-
tractor notice, to be confirmed in writ-
ing, that funds are available.

(6) Government personnel encour-
aging a contractor to continue work in
the absence of funds will incur a viola-
tion of Revised Statutes section 3679
(31 U.S.C. 1341) that may subject the vi-
olator to civil or criminal penalties.

(7) An incrementally funded fixed-
price contract and/or CLIN(s) must be
fully funded as soon as funds are avail-
able.

(8) The contracting officer must in-
sert the information required in the
table in paragraph (1) of the clause at
3452.232-72. Since the funds allotted
must cover costs of termination of the
applicable CLIN(s) for the Govern-
ment’s convenience, the contractor
must provide the last date of perform-
ance subject to the contracting offi-
cer’s concurrence. The contracting offi-
cer may revise the contractor’s notifi-
cation period in paragraph (b) of the
clause from ‘‘ninety’” to ‘‘thirty’’ or
“sixty’’ days, as appropriate.
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(d)(4)di) All protests to the agency
must be submitted to the contracting
officer identified in the solicitation. In-
terested parties may request an inde-
pendent review of their protest as an
alternative to consideration by the
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contracting officer. If a protest is si-
lent on this matter, the contracting of-
ficer will decide the protest. The De-
partment will not consider an appeal of
the contracting officer’s protest deci-
sion.

(ii) If the protester requests an inde-
pendent review, the HCA will decide
the protest. In the event the HCA is
not at least one level above the con-
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tracting officer, or if the HCA has been
substantially involved in the procure-
ment, the SPE will decide the protest.

(iii) Contracting officers must in-
clude the provision at 3452.233-70 in so-
licitations.

(f)(3) The contracting officer’s HCA
must approve the justification or de-
termination to continue performance.
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