AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

SUBCHAPTER A—GENERAL

PART 3401—ED ACQUISITION
REGULATION SYSTEM

Sec.
3401.000 Scope of part.

Subpart 3401.1—Purpose, Authority,
Issuance

3401.104 Applicability.

Subpart 3401.3—Agency Acquisition
Regulations

3401.303 Publication and codification.

Subpart 3401.4—Deviations

3401.403 Individual deviations.
3401.404 Class deviations.

Subpart 3401.6—Career Development,
Contracting Authority, and Responsibilities

3401.601 General.

3401.602-3 Ratification of unauthorized com-
mitments.

3401.604-70 Contract clause.

AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a.

SOURCE: 88 FR 60542, Sept. 1, 2023, unless
otherwise noted.

3401.000 Scope of part.

This part establishes a system of De-
partment of Education (Department)
acquisition regulations, referred to as
the Education Acquisition Regulation
(EDAR), for the codification and publi-
cation of policies and procedures of the
Department that implement and sup-
plement the Federal Acquisition Regu-
lation (FAR).

Subpart 3401.1—Purpose,
Authority, Issuance

3401.104 Applicability.

(a) The FAR and the EDAR apply to
all Department contracts, as defined in
FAR part 2, except where expressly ex-
cluded. The EDAR implements or sup-
plements the FAR and incorporates,
together with the FAR, Department
policies, procedures, contract clauses,
solicitation provisions, and forms that
govern the contracting process or oth-
erwise control the relationship between
the Agency, including its sub-organiza-

tions, and contractors or prospective
contractors.

(b) The statue at 20 U.S.C. 1018a pro-
vides the Performance-Based Organiza-
tion (PBO) with procurement authority
and flexibility associated with sections
(a) through (1) of the statute.

Subpart 3401.3—Agency
Acquisition Regulations

3401.303 Publication and codification.

(a) The EDAR is issued as chapter 34
of title 48 of the CFR.

(1) The FAR numbering illustrations
at FAR 1.105-2 apply to the EDAR.

(2) The EDAR numbering system cor-
responds with the FAR numbering sys-
tem. An EDAR citation will include
the prefix ‘347 prior to its cor-
responding FAR part citation; e.g.,
FAR 25.108-2 would have corresponding
EDAR text numbered as EDAR
3425.108-2.

(3) Supplementary material for which
there is no counterpart in the FAR will
be codified with a suffix beginning with
“70” or, in cases of successive sections
and subsections, will be numbered in
the 70 series (i.e., 71-79). These
supplementing sections and sub-
sections will appear to the closest cor-
responding FAR citation; e.g., FAR
subpart 16.4 may be augmented in the
EDAR by citing EDAR 3416.470 and
FAR 16.403 may be augmented in the
EDAR by citing EDAR 3416.403-70.
(Note: These citations are for illus-
trative purposes only and may not ac-
tually appear in the published EDAR).
For example:

TABLE 1 TO PARAGRAPH (a)(3)

Is
Is
FAR implemented as augrr;gnted
3415.70
3415.170
3415.101-70
3415.101-170

(¢c) Guidance that is unique to an or-
ganization with Head of the Con-
tracting Activity (HCA) authority con-
tains that activity’s acronym directly
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3401.403

preceding the cite. The following activ-
ity acronyms apply: FSA—Federal Stu-
dent Aid.

Subpart 3401.4—Deviations

3401.403 Individual deviations.

An individual deviation from the
FAR or the EDAR must be approved by
the Senior Procurement Executive
(SPE).

3401.404 Class deviations.

A class deviation from the FAR or
the EDAR must be approved by the
Chief Acquisition Officer (CAO).

Subpart 3401.6—Career Develop-
ment, Contracting Authority,
and Responsibilities

3401.601 General.

(a) Contracting authority is vested in
the Secretary. The Secretary has dele-
gated this authority to the CAO. The
Secretary has also delegated con-
tracting authority to the SPE, giving
the SPE broad authority to perform
functions dealing with the manage-
ment direction of the entire Depart-
ment’s procurement system, including
implementation of its unique procure-
ment policies, regulations, and stand-
ards. Limitations to the extent of this
authority and successive delegations
are set forth in the respective memo-
randums of delegations.

3401.602-3 Ratification of wunauthor-
ized commitments.

(a) Definitions. As used in this sub-
part, commitment includes issuance of
letters of intent and arrangements for
free vendor services or use of equip-
ment with the promise or the appear-
ance of commitment that a contract,
modification, or order will, or may, be
awarded.

(b) Policy. (1) The Government is not
bound by agreements with, or contrac-
tual commitments made to, prospec-
tive contractors by individuals who do
not have delegated contracting author-
ity or by contracting officers acting in
excess of the limits of their delegated
authority. Unauthorized commitments
do not follow the appropriate process
for the expenditure of Government

48 CFR Ch. 34 (10-1-25 Edition)

funds. Consequently, the Government
may not be able to ratify certain ac-
tions, putting a contractor at risk for
taking direction from a Federal official
other than the contracting officer. See
FAR 1.602-1. Government employees re-
sponsible for unauthorized commit-
ments are subject to disciplinary ac-
tion.

(2) The HCA must review and sign or
reject all ratification requests, with
the exception that the Chief of the
Contracting Office is authorized to re-
view and sign or reject ratification re-
quests for unauthorized commitments
up to $25,000.

3401.604-70 Contract clause.

Contracting officers must insert a
clause substantially the same as the
clause at 3452.201-70 (Contracting Offi-
cer’s Representative (COR)), in all so-
licitations and contracts for which a
COR will be (or is) appointed.

PART 3402—DEFINITIONS OF
WORDS AND TERMS

Subpart 3402.1—Definitions

Sec.
3402.101 Definitions.

Subpart 3402.2—Definitions Clause

3402.201 Contract clause.
AUTHORITY: 5 U.S.C. 301 and 20 U.S.C. 1018a.

SOURCE: 88 FR 60542, Sept. 1, 2023, unless
otherwise noted.

Subpart 3402.1—Definitions

3402.101 Definitions.

As used in this chapter—

Chief of the Contracting Office or
COCO means an official serving in the
contracting activity (Contracts and
Acquisition Management (CAM) or
FSA Acquisitions) as the manager of a
group that awards and administers
contracts for a principal office of the
Department. See also definition of
Head of the Contracting Activity or HCA
in this section.

Department or ED means the United
States Department of Education.

Head of the Contracting Activity or
HCA means those officials within the
Department who have responsibility
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