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Enterprise Software Initiative means an
initiative led by the DoD Chief Infor-
mation Officer to develop processes for
DoD-wide software asset management.

Software maintenance means services
normally provided by a software com-
pany as standard services at estab-
lished catalog or market prices, e.g.,
the right to receive and use upgraded
versions of software, updates, and revi-
sions.

[67 FR 65511, Oct. 25, 2002, as amended at 71
FR 39005, July 11, 2006; 88 FR 6581, Jan. 31,
2023]

208.7402 General.

(a) Departments and agencies shall
fulfill requirements for commercial
software and commercial software
services, such as software mainte-
nance, in accordance with the DoD En-
terprise Software Initiative (ESI) (see
hitps://www.esi.mil/). ESI promotes the
use of enterprise software agreements
(ESAs) with contractors that allow
DoD to obtain favorable terms and
pricing for commercial software and
related services. ESI does not dictate
the products or services to be acquired.

(b) Include an evaluation factor re-
garding supply chain risk (see subpart
239.73) when acquiring information
technology, whether as a service or as
a supply, that is a covered system, is a
part of a covered system, or is in sup-
port of a covered system, as defined in
239.7301.

[67 FR 65511, Oct. 25, 2002, as amended at 78
FR 69270, Nov. 18, 2013; 80 FR 67251, Oct. 30,
2015; 88 FR 6581, Jan. 31, 2023]

208.7403 Acquisition procedures.

Follow the procedures at PGI 208.7403
when acquiring commercial software
and commercial software services.

[71 FR 39005, July 11, 2006, as amended at 88
FR 6581, Jan. 31, 2023]
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Subpart 209.1—Responsible
Prospective Contractors

209.101 Definitions.

“Entity controlled by a foreign gov-
ernment,” ‘‘foreign government,” and
“proscribed information,” are defined
in the provision at 252.209-7002, Disclo-
sure of Ownership or Control by a For-
eign Government.

[69 FR 51132, Oct. 7, 1994]
209.104 Standards.

209.104-1 General standards.

(e) For cost-reimbursement or incen-
tive type contracts, or contracts which
provide for progress payments based on
costs or on a percentage or stage of
completion, the prospective contrac-
tor’s accounting system and related in-
ternal controls must provide reason-
able assurance that—

(i) Applicable laws and regulations
are complied with;

(ii) The accounting system and cost
data are reliable;

(iii) Risk of misallocations
mischarges are minimized; and

(iv) Contract allocations and charges
are consistent with invoice procedures.

(g)(1) Ownership or control by the gov-
ernment of a country that is a state spon-
sor of terrorism. See 225.771.

(i1) Owmnership or control by a foreign
government when access to proscribed in-
formation is required to perform the con-
tract. (A) Under 10 U.S.C. 4874(a), no
DoD contract under a national security
program may be awarded to an entity
controlled by a foreign government if
that entity requires access to pro-
scribed information to perform the
contract.

and
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(B) Whenever the contracting officer
has a question about application of the
provision at 252.209-7002, the con-
tracting officer may seek advice from
the Security Directorate, Office of the
Deputy Under Secretary of Defense,
Human  Intelligence, Counterintel-
ligence, and Security.

(C) In accordance with 10 U.S.C.
4874(b)(1)(A), the Secretary of Defense
may waive the prohibition in para-
graph (g)(ii)(A) of this section upon de-
termining that the waiver is essential
to the national security interests of
the United States. The Secretary has
delegated authority to grant this waiv-
er to the Under Secretary of Defense
for Intelligence. Waiver requests, pre-
pared by the requiring activity in co-
ordination with the contracting officer,
shall be processed through the Prin-
cipal Director, Defense Pricing, Con-
tracting, and Acquisition Policy, Office
of the Under Secretary of Defense (Ac-
quisition and Sustainment), and shall
include a proposed national interest de-
termination. The proposed national in-
terest determination, prepared by the
requiring activity in coordination with
the contracting officer, shall include—

(I) Identification of the proposed
awardee, with a synopsis of its foreign
ownership (include solicitation and
other reference numbers to identify the
action);

(2) General description of the acquisi-
tion and performance requirements;

(3) Identification of the national se-
curity interests involved and the ways
award of the contract helps advance
those interests;

(4) The availability of another entity
with the capacity, capability and tech-
nical expertise to satisfy defense acqui-
sition, technology base, or industrial
base requirements; and

(5) A description of any alternate
means available to satisfy the require-
ment, e.g., use of substitute products
or technology or alternate approaches
to accomplish the program objectives.

(D) In accordance with 10 U.S.C.
4874(b)(1)(B), the Secretary of Defense
may, in the case of a contract awarded
for environmental restoration, remedi-
ation, or waste management at a DoD
facility, waive the prohibition in para-
graph (g)(ii)(A) of this section upon—

(1) Determining that—
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(1) The waiver will advance the envi-
ronmental restoration, remediation, or
waste management objectives of DoD
and will not harm the national secu-
rity interests of the United States; and

(i1) The entity to which the contract
is awarded is controlled by a foreign
government with which the Secretary
is authorized to exchange Restricted
Data under section 144c. of the Atomic
Energy Act of 1954 (42 U.S.C. 2164(c));
and

(2) Notifying Congress of the decision
to grant the waiver. The contract may
be awarded only after the end of the 45-
day period beginning on the date the
notification is received by the appro-
priate Congressional committees.

[68 FR 28464, May 13, 1993, as amended at 59
FR 51131, 51132, Oct. 7, 1994; 60 FR 29497, June
5, 1995; 62 FR 34121, June 24, 1997; 63 FR 11851,
Mar. 11, 1998; 63 FR 14837, Mar. 27, 1998; 656 FR
39704, June 27, 2000; 67 FR 4208, Jan. 29, 2002;
68 FR 7439, Feb. 14, 2003; 74 FR 2413, Jan. 15,
2009; 75 FR 35685, June 23, 2010; 756 FR 45073,
Aug. 2, 2010; 79 FR 73489, Dec. 11, 2014; 87 FR
156817, Mar. 18, 2022; 87 FR 76990, Dec. 16, 2022;
89 FR 60831, July 29, 2024]

209.104-4 Subcontractor
bility.

Generally, the Canadian Commercial
Corporation’s (CCC) proposal of a firm
as its subcontractor is sufficient basis
for an affirmative determination of re-
sponsibility. However, when the CCC
determination of responsibility is not
consistent with other information
available to the contracting officer,
the contracting officer shall request
from CCC and any other sources what-
ever additional information is nec-
essary to make the responsibility de-
termination.

responsi-

209.104-70 Solicitation provision.

Use the provision at 252.209-7002, Dis-
closure of Ownership or Control by a
Foreign Government, in all solicita-
tions, including those subject to the
procedures in FAR part 13, when access
to proscribed information is necessary
for contract performance. If the solici-
tation includes the provision at FAR
52.204-7, do not separately list the pro-
vision 252.209-7002 in the solicitation.

[79 FR 73489, Dec. 11, 2014]
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209.105 Procedures.

209.105-1 Obtaining information.

(1) For guidance on using the Exclu-
sions section of the System for Award
Management, see PGI 209.105-1.

(2) A satisfactory performance record
is a factor in determining contractor
responsibility (see FAR 9.104-1(c)).

(i) One source of information relating
to contractor performance is the Con-
tractor Performance Assessment Re-
porting System (CPARS), available at
https://www.cpars.gov/.

(ii) Information relating to contract
terminations for cause and for default
is also available through the Federal
Awardee Performance and Integrity In-
formation System (FAPIIS) module of
CPARS, available at https:/sam.gov (see
FAR subpart 42.15). This termination
information is just one consideration
in determining contractor responsi-
bility.

(iii) Contracting officers shall con-
sider the supplier risk assessment
available in the Supplier Performance
Risk System at hittps:/piee.eb.mil/ when
determining responsibility. See
204.7603(c).

[74 FR 2415, Jan. 15, 2009, as amended at 76
FR 76319, Dec. 7, 2011; 78 FR 28757, May 16,
2013; 79 FR 17445, Mar. 28, 2014; 84 FR 48508,
Sept. 13, 2019; 88 FR 17339, Mar. 22, 2023]

209.105-2 Determinations and docu-
mentation.

(a) The contracting officer shall sub-
mit a copy of a determination of non-
responsibility to the appropriate debar-
ring and suspending official listed in
209.403.

[71 FR 62559, Oct. 26, 2006]

209.105-2-70 Inclusion of determina-
tion of contractor fault in Federal
Awardee Performance and Integrity
Information System (FAPIIS).

If the contractor or a subcontractor
at any tier is not subject to the juris-
diction of the U.S. courts and the DoD
appointing official that requested a
DoD investigation makes a final deter-
mination that a contractor’s or sub-
contractor’s gross negligence or reck-
less disregard for the safety of civilian
or military personnel of the Govern-
ment caused serious bodily injury or
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death of such personnel, the con-
tracting officer shall enter in FAPIIS
the appropriate information regarding
such determination within three days
of receiving notice of the determina-
tion, pursuant to section 834 of the Na-
tional Defense Authorization Act for
Fiscal Year 2011 (Pub. L. 111-383). Infor-
mation posted in FAPIIS regarding
such determinations will be publicly
available.

[76 FR 57677, Sept. 16, 2011]

209.106 Preaward surveys.

When requesting a preaward survey,
follow the procedures at PGI 209.106.

[69 FR 65089, Nov. 10, 2004, as amended at 88
FR 67609, Sept. 29, 2023]

209.170 Restriction on the use of cer-
tain institutions of higher edu-
cation.

209.170-0 Scope.

This section implements section 1062
of the National Defense Authorization
Act for Fiscal Year 2021 (Pub. L. 116-
283).

[88 FR 67609, Sept. 29, 2023]

209.170-1 Definitions.

As used in this section—

Confucius Institute means a cultural
institute directly or indirectly funded
by the government of the People’s Re-
public of China.

Institution of higher education has the
meaning given in 20 U.S.C. 1002.

[88 FR 67609, Sept. 29, 2023]

209.170-2 Restriction.

None of the funds authorized to be
appropriated or otherwise made avail-
able for any fiscal year for DoD may be
used to contract with an institution of
higher education that hosts a Confu-
cius Institute, other than amounts pro-
vided directly to students as edu-
cational assistance. Contracting offi-
cers shall not enter into a contract
with any institution of higher edu-
cation that hosts a Confucius Institute,
unless a waiver has been granted.

[88 FR 67609, Sept. 29, 2023]
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209.170-3 Waiver of restriction.

The restriction in 209.170-2 can be
waived by the Office of the Under Sec-
retary of Defense (Research and Engi-
neering), without power of delegation,
in accordance with the Confucius Insti-
tute Waiver Program guidance. See
PGI 209.170-4.

[88 FR 67609, Sept. 29, 2023]

209.170-4 Solicitation provision.

Use the provision at 252.209-7011, Rep-
resentation for Restriction on the Use
of Certain Institutions of Higher Edu-
cation, in solicitations, including so-
licitations using FAR part 12 proce-
dures for the acquisition of commercial
products and commercial services, for
acquisitions to an institution of higher
education.

[88 FR 67609, Sept. 29, 2023]

Subpart 209.2—Qualifications
Requirements

209.202

(a)(1) Except for aviation or ship crit-
ical safety items, obtain approval in
accordance with PGI 209.202(a)(1) when
establishing qualification require-
ments. See 209.270 for approval of quali-
fication requirements for aviation or
ship critical safety items.

[73 FR 1827, Jan. 10, 2008]

Policy.

209.270 Aviation and ship critical safe-
ty items.

209.270-1 Scope.

This section—

(a) Implements—

(1) Section 802 of the National De-
fense Authorization Act for Fiscal Year
2004 (Pub. L. 108-136); and

(2) Section 130 of the National De-
fense Authorization Act for Fiscal Year
2007 (Pub. L. 109-364); and

(b) Prescribes policy and procedures
for qualification requirements in the
procurement of aviation and ship crit-
ical safety items and the modification,
repair, and overhaul of those items.

[73 FR 1827, Jan. 10, 2008]

209.270-2 Definitions.
As used in this section—
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Aviation critical safety item means a
part, an assembly, installation equip-
ment, launch equipment, recovery
equipment, or support equipment for
an aircraft or aviation weapon system
if the part, assembly, or equipment
contains a characteristic any failure,
malfunction, or absence of which could
cause—

(1) A catastrophic or critical failure
resulting in the loss of or serious dam-
age to the aircraft or weapon system;

(2) An unacceptable risk of personal
injury or loss of life; or

(3) An uncommanded engine shut-
down that jeopardizes safety.

Design control activity—(1) With re-
spect to an aviation critical safety
item, means the systems command of a
military department that is specifi-
cally responsible for ensuring the air
worthiness of an aviation system or
equipment in which an aviation crit-
ical safety item is to be used; and

(2) With respect to a ship critical
safety item, means the systems com-
mand of a military department that is
specifically responsible for ensuring
the seaworthiness of a ship or ship
equipment in which a ship critical safe-
ty item is to be used.

Ship critical safety item means any
ship part, assembly, or support equip-
ment containing a characteristic the
failure, malfunction, or absence of
which could cause—

(1) A catastrophic or critical failure
resulting in loss of or serious damage
to the ship; or

(2) An unacceptable risk of personal
injury or loss of life.

[69 FR 55988, Sept. 17, 2004, as amended at 73
FR 1827, Jan. 10, 2008]

209.270-3 Policy.

(a) The head of the contracting activ-
ity responsible for procuring an avia-
tion or ship critical safety item may
enter into a contract for the procure-
ment, modification, repair, or overhaul
of such an item only with a source ap-
proved by the head of the design con-
trol activity.

(b) The approval authorities specified
in this section apply instead of those
otherwise specified in FAR 9.202(a)(1),
9.202(c), or 9.206-1(c), for the procure-
ment, modification, repair, and over-
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haul of aviation or ship critical safety
items.

[73 FR 1827, Jan. 10, 2008]

209.270-4 Procedures.

(a) The head of the design control ac-
tivity shall—

(1) Identify items that meet the cri-
teria for designation as aviation or
ship critical safety items. See addi-
tional information at PGI 209.270-4;

(2) Approve qualification require-
ments in accordance with procedures
established by the design control activ-
ity; and

(3) Qualify and identify aviation and
ship critical safety item suppliers and
products.

(b) The contracting officer shall—

(1) Ensure that the head of the design
control activity has determined that a
prospective contractor or its product
meets or can meet the established
qualification standards before the date
specified for award of the contract;

(2) Refer any offers received from an
unapproved source to the head of the
design control activity for approval.
The head of the design control activity
will determine whether the offeror or
its product meets or can meet the es-
tablished qualification standards be-
fore the date specified for award of the
contract; and

(3) Refer any requests for qualifica-
tion to the design control activity.

(c) See 246.407 (S-70) and 246.504 for
quality assurance requirements.

[69 FR 55988, Sept. 17, 2004, as amended at 70
FR 57190, Sept. 30, 2005; 73 FR 1827, Jan. 10,
2008]

209.270-5 Contract clause.

The contracting officer shall insert
the clause at 252.209-7010, Critical Safe-
ty Items, in solicitations and contracts
when the acquisition includes one or
more items designated by the design
control activity as critical safety
items.

[76 FR 52139, Aug. 19, 2011]

Subpart 209.3 [Reserved]
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Subpart 209.4—Debarment,
Suspension, and Ineligibility

209.402

(d) The uniform suspension and de-
barment procedures to be followed by
all debarring and suspending officials
are set out in appendix H to this chap-
ter.

(e) The department or agency shall
provide a copy of the Debarment and
Suspension Procedures at DFARS ap-
pendix H to this chapter to contractors
at the time of their suspension or when
they are proposed for debarment, and
upon request to other interested par-
ties.

[59 FR 27668, May 27, 1994]

209.403 Definitions.

Debarring and suspending official. (1)
For DoD, the designees are—

Policy.

(i) Army—Director, Soldier & Family Legal
Services.

(ii) Navy/Marine Corps—The Assistant Gen-
eral Counsel (Acquisition Integrity).

(iii) Air Force—Deputy General Counsel
(Contractor Responsibility).

(iv) Defense Advanced Research Projects
Agency—The Director.

(v) Defense Health Agency—The Principal
Deputy General Counsel.

(vi) Defense Information Systems Agency—
The General Counsel.

(vii) Defense Intelligence Agency—The Sen-
ior Procurement Executive.

(viii) Defense Logistics Agency—The Special
Assistant for Contracting Integrity.

(ix) Defense Threat Reduction Agency—The
Director.

(x) Missile Defense Agency—The General
Counsel.

(xi) National Geospatial-Intelligence Agen-
cy—The General Counsel.

(xii) National Security Agency—The Senior
Acquisition Executive.

(xiii) United States Cyber Command—The
Staff Judge Advocate.

(xiv) Overseas installations—as designated
by the agency head.

(2) Overseas debarring and
pending officials—

(i) Are authorized to debar or suspend
contractors located within the offi-
cial’s geographic area of responsibility
under any delegation of authority they
receive from their agency head.

(ii) Debar or suspend in accordance
with the procedures in FAR subpart 9.4
or under modified procedures approved
by the agency head based on consider-

Sus-
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ation of the laws or customs of the for-
eign countries concerned.

(iii) In addition to the bases for de-
barment in FAR 9.406-2, may consider
the following additional bases—

(A) The foreign country concerned
determines that a contractor has en-
gaged in bid-rigging, price-fixing, or
other anti-competitive behavior; or

(B) The foreign country concerned
declares the contractor to be formally
debarred, suspended, or otherwise ineli-
gible to contract with that foreign gov-
ernment or its instrumentalities.

(3) The Defense Logistics Agency
Special Assistant for Contracting In-
tegrity is the exclusive representative
of the Secretary of Defense to suspend
and debar contractors from the pur-
chase of Federal personal property
under the Federal Property Manage-
ment Regulations (41 CFR 101-45.6) and
the Defense Materiel Disposition Man-
ual (DoD 4160.21-M).

[66 FR 36313, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991; 59 FR 27669, May 27,
1994; 60 FR 61593, Nov. 30, 1995; 61 FR 50452,
Sept. 26, 1996; 63 FR 11528, Mar. 9, 1998; 64 FR
51075, Sept. 21, 1999; 64 FR 62985, Nov. 18, 1999;
68 FR 7439, Feb. 14, 2003; 70 FR 14573, Mar. 23,
2005; 74 FR 42780, Aug. 25, 2009; 74 FR 52895,
Oct. 15, 2009; 76 FR 11367, Mar. 2, 2011; 76 FR
76319, Dec. 7, 2011; 77 FR 23631, Apr. 20, 2012;
77 FR 52253, Aug. 29, 2012; 84 FR 18155, Apr. 30,
2019; 88 FR 37794, June 9, 2023]

209.405 Effect of listing.

(a) Under 10 U.S.C. 4654(b), when a de-
partment or agency determines that a
compelling reason exists for it to con-
duct business with a contractor that is
debarred or suspended from procure-
ment programs, it must provide writ-
ten notice of the determination to the
General Services Administration
(GSA), GSA Suspension and Debarment
Official, Office of Acquisition Policy,
1275 First Street, NE., Washington, DC
20417. Examples of compelling reasons
are—

(i) Only a debarred or suspended con-
tractor can provide the supplies or
services;

(ii) TUrgency requires contracting
with a debarred or suspended con-
tractor;

(iii) The contractor and a department
or agency have an agreement covering
the same events that resulted in the
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debarment or suspension and the agree-
ment includes the department or agen-
cy decision not to debar or suspend the
contractor; or

(iv) The national defense requires
continued business dealings with the
debarred or suspended contractor.

(b)(i) The Procurement Cause and
Treatment Code ‘“H’’ annotation in the
Exclusions section of the System for
Award Management (SAM Exclusions)
identifies contractor facilities where
no part of a contract or subcontract
may be performed because of a viola-
tion of the Clean Air Act (42 U.S.C.
7606) or the Clean Water Act (33 U.S.C.
1368).

(ii) Under the authority of Section 8
of Executive Order 11738, the agency
head may grant an exemption permit-
ting award to a contractor using a
Code ‘‘H” ineligible facility if the agen-
cy head determines that such an ex-
emption is in the paramount interest
of the United States.

(A) The agency head may delegate
this exemption authority to a level no
lower than a general or flag officer or
a member of the Senior Executive
Service.

(B) The official granting the exemp-
tion—

(I) Shall promptly notify the Envi-
ronmental Protection Agency sus-
pending and debarring official of the
exemption and the corresponding jus-
tification; and

(2) May grant a class exemption only
after consulting with the Environ-
mental Protection Agency suspending
and debarring official.

(C) Exemptions shall be for a period
not to exceed one year. The continuing
necessity for each exemption shall be
reviewed annually and, upon the mak-
ing of a new determination, may be ex-
tended for periods not to exceed one
year.

(D) All exemptions must be reported
annually to the Environmental Protec-
tion Agency suspending and debarring
official.

(B) See PGI 209.405 for additional pro-
cedures and information.

[74 FR 2414, Jan. 15, 2009, as amended at 76
FR 27274, May 11, 2011; 79 FR 73489, Dec. 11,
2014; 87 FR 76991, Dec. 16, 2022]
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209.405-2 Restrictions
tracting.

(a) The contracting officer shall not
consent to any subcontract with a
firm, or a subsidiary of a firm, that is
identified by the Secretary of Defense
in SAM Exclusions as being owned or
controlled by the government of a
country that is a state sponsor of ter-
rorism unless the agency head states in
writing the compelling reasons for the
subcontract. (See also 225.771.)

[79 FR 73489, Dec. 11, 2014]

on subcon-

209.406 Debarment.

209.406-1 General.

(a)(i) When the debarring official de-
cides that debarment is not necessary,
the official may require the contractor
to enter into a written agreement
which includes—

(A) A requirement for the contractor
to establish, if not already established,
and to maintain the standards of con-
duct and internal control systems pre-
scribed by FAR subpart 3.10; and

(B) Other requirements the debarring
official considers appropriate.

(ii) Before the debarring official de-
cides not to suspend or debar in the
case of an indictment or conviction for
a felony, the debarring official must
determine that the contractor has ad-
dressed adequately the circumstances
that gave rise to the misconduct, and
that appropriate standards of ethics
and integrity are in place and are
working.

[67 FR 14992, Apr. 23, 1992, as amended at 76
FR 76319, Dec. 7, 2011]

209.406-2 Causes for debarment.

(1) Any person shall be considered for
debarment if criminally convicted of
intentionally affixing a label bearing a
“Made in America’ inscription to any
product sold in or shipped to the
United States or its outlying areas
that was not made in the United States
or its outlying areas (10 U.S.C. 4658).

(i) The debarring official will make a
determination concerning debarment
not later than 90 days after deter-
mining that a person has been so con-
victed.

(ii) In cases where the debarring offi-
cial decides not to debar, the debarring
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official will report that decision to the
Principal Director, Defense Pricing,
Contracting, and Acquisition Policy,
who will notify Congress within 30 days
after the decision is made.

(2) Any contractor that knowingly
provides compensation to a former DoD
official in violation of section 847 of
the National Defense Authorization
Act for Fiscal Year 2008 may face sus-
pension and debarment proceedings in
accordance with 41 U.S.C. 2105(c)(1)(C).

[68 FR 28464, May 13, 1993, as amended at 68
FR 7439, Feb. 14, 2003; 70 FR 35544, June 21,
2005; 74 FR 2409, Jan. 15, 2009; 76 FR 58136,
Sept. 20, 2011; 87 FR 76991, Dec. 16, 2022; 88 FR
73236, Oct. 25, 2023; 89 FR 60831, July 29, 2024]

209.406-3 Procedures.

Refer all matters appropriate for con-
sideration by an agency debarring and
suspending official as soon as prac-
ticable to the appropriate debarring
and suspending official identified in
209.403. Any person may refer a matter
to the debarring and suspending offi-
cial. Follow the procedures at PGI
209.406-3.

[69 FR 74990, Dec. 15, 2004]
209.407 Suspension.

209.407-3 Procedures.

Refer all matters appropriate for con-
sideration by an agency debarring and
suspending official as soon as prac-
ticable to the appropriate debarring
and suspending official identified in
209.403. Any person may refer a matter
to the debarring and suspending offi-
cial. Follow the procedures at PGI
209.407-3.

[69 FR 74990, Dec. 15, 2004]

209.409 Contract clause.

Use the clause at 252.209-7004, Sub-
contracting with Firms that are Owned
or Controlled by the Government of a
Country that is a State Sponsor of Ter-
rorism, in solicitations and contracts
with a value of $150,000 or more.

[79 FR 73489, Dec. 11, 2014, as amended at 86
FR 59870, Oct. 29, 2021]
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209.470 [Reserved]

209.471 Congressional Medal of Honor.

In accordance with Section 8118 of
Pub. L. 105-262, do not award a contract
to, extend a contract with, or approve
the award of a subcontract to any enti-
ty that, within the preceding 15 years,
has been convicted under 18 U.S.C. 704
of the unlawful manufacture or sale of
the Congressional Medal of Honor. Any
entity so convicted will be listed as in-
eligible on the List of Parties Excluded
from Federal Procurement and Non-
procurement Programs published by
the General Services Administration.

[64 FR 31733, June 14, 1999]

Subpart 209.5—Organizational
and Consultant Conflicts of In-
terest

SOURCE: 73 FR 1824, Jan. 10, 2008, unless
otherwise noted.

209.505 General rules.

209.505-4 Obtaining access to propri-
etary information.

(b)(i) For contractors, other than liti-
gation support contractors, accessing
third party proprietary technical data
or computer software, non-disclosure
requirements are addressed at 227.7103—
7(b), through use of the clause at
252.227-7025 as prescribed at 227.7103-6(c)
and 227.7203-6(d). Pursuant to that
clause, covered Government support
contractors may be required to enter
into non-disclosure agreements di-
rectly with the third party asserting
restrictions on limited rights technical
data, commercial technical data, or re-
stricted rights computer software. The
contracting officer is not required to
obtain copies of these agreements or to
ensure that they are properly executed.

(ii) For litigation support contrac-
tors accessing litigation information,
including that originating from third
parties, use and non-disclosure require-
ments are addressed through the use of
the clause at 252.204-7014, as prescribed
at 204.7403(a). Pursuant to the clause,
litigation support contractors are not
required to enter into non-disclosure
agreements directly with any third
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party asserting restrictions on any liti-
gation information.

[78 FR 30238, May 22, 2013, as amended at 81
FR 28728, May 10, 2016; 81 FR 36473, June 7,
2016; 84 FR 58332, Oct. 31, 2019]

209.570 Limitations on contractors
acting as lead system integrators.

209.570-1 Definitions.

Lead system integrator, as used in this
section, is defined in the clause at
252.209-7007, Prohibited Financial Inter-
ests for Lead System Integrators. See
PGI 209.570-1 for additional informa-
tion.

209.570-2 Policy.

(a) Except as provided in paragraph
(b) of this section, 10 U.S.C. 4292 pro-
hibits any entity performing lead sys-
tem integrator functions in the acqui-
sition of a major system by DoD from
having any direct financial interest in
the development or construction of any
individual system or element of any
system of systems.

(b) The prohibition in paragraph (a)
of this subsection does not apply if—

(1) The Secretary of Defense certifies
to the Committees on Armed Services
of the Senate and the House of Rep-
resentatives that—

(i) The entity was selected by DoD as
a contractor to develop or construct
the system or element concerned
through the use of competitive proce-
dures; and

(ii) DoD took appropriate steps to
prevent any organizational conflict of
interest in the selection process; or

(2) The entity was selected by a sub-
contractor to serve as a lower-tier sub-
contractor, through a process over
which the entity exercised no control.

(c) In accordance with section 802 of
the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110-
181; 10 U.S.C. 4292 note), DoD may
award a new contract for lead system
integrator functions in the acquisition
of a major system only if—

(1) The major system has not yet pro-
ceeded beyond low-rate initial produc-
tion; or

(2) The Secretary of Defense deter-
mines in writing that it would not be
practicable to carry out the acquisition
without continuing to use a contractor
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to perform 1lead system integrator
functions and that doing so is in the
best interest of DoD. The authority to
make this determination may not be
delegated below the level of the Under
Secretary of Defense for Acquisition
and Sustainment. Also, see 209.570-3(b).
(d) Effective October 1, 2010, DoD is
prohibited from awarding a new con-
tract for lead system integrator func-
tions in the acquisition of a major sys-
tem to any entity that was not per-
forming lead system integrator func-
tions in the acquisition of the major
system prior to January 28, 2008.

[73 FR 1824, Jan. 10, 2008, as amended at 74
FR 34268, July 15, 2009; 87 FR 76991, Dec. 16,
2022; 88 FR 73236, Oct. 25, 2023]

209.570-3 Procedures.

(a) In making a responsibility deter-
mination before awarding a contract
for the acquisition of a major system,
the contracting officer shall—

(1) Determine whether the prospec-
tive contractor meets the definition of
“‘lead system integrator’’;

(2) Consider all information regard-
ing the prospective contractor’s direct
financial interests in view of the prohi-
bition at 209.570-2(a); and

(3) Follow the procedures at PGI
209.570-3.

(b) A determination to use a con-
tractor to perform lead system inte-
grator functions in accordance with
209.570-2(c)(2)—

(1) Shall specify the reasons why it
would not be practicable to carry out
the acquisition without continuing to
use a contractor to perform lead sys-
tem integrator functions, including a
discussion of alternatives, such as use
of the DoD workforce or a system engi-
neering and technical assistance con-
tractor;

(2) Shall include a plan for phasing
out the use of contracted lead system
integrator functions over the shortest
period of time consistent with the in-
terest of the national defense; and

(3) Shall be provided to the Commit-
tees on Armed Services of the Senate
and the House of Representatives at
least 45 days before the award of a con-
tract pursuant to the determination.

[74 FR 34268, July 15, 2009]
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209.570-4 Solicitation provision and
contract clause.

(a) Use the provision at 252.209-7006,
Limitations on Contractors Acting as
Lead System Integrators, in solicita-
tions for the acquisition of a major sys-
tem when the acquisition strategy en-
visions the use of a lead system inte-
grator.

(b) Use the clause at 252.209-7007, Pro-
hibited Financial Interests for Lead
System Integrators—

(1) In solicitations that include the
provision at 252.209-7006; and

(2) In contracts when the contractor
will fill the role of a lead system inte-
grator for the acquisition of a major
system.

209.571 Organizational conflicts of in-
terest in major defense acquisition
programs.

209.571-0 Scope of subpart.

This subpart implements section 207
of the Weapons System Acquisition Re-
form Act of 2009 (Pub. L. 111-23).

[75 FR 81913, Dec. 29, 2010]

209.571-1 Definitions.

As used in this section—

“Lead system integrator’” includes
lead system integrator with system respon-
sibility and lead system integrator without
system responsibility.

(i) Lead system integrator with system
responsibility means a prime contractor
for the development or production of a
major system, if the prime contractor
is not expected at the time of award to
perform a substantial portion of the
work on the system and the major sub-
systems.

(ii) Lead system integrator without sys-
tem responsibility means a prime con-
tractor under a contract for the pro-
curement of services, the primary pur-
pose of which is to perform acquisition
functions closely associated with in-
herently governmental functions (see
section 7.503(d) of the Federal Acquisi-
tion Regulation) with respect to the
development or production of a major
system.

‘““Major subcontractor’” means a sub-
contractor that is awarded a sub-
contract that equals or exceeds—

(i) Both the certified cost or pricing
data threshold and 10 percent of the

74

48 CFR Ch. 2 (10-1-24 Edition)

value of the contract under which the
subcontract is awarded; or

(ii) $55 million.

“Pre-Major Defense Acquisition Pro-
gram’ means a program that is in the
Materiel Solution Analysis or Tech-
nology Development Phases preceding
Milestone B of the Defense Acquisition
System and has been identified to have
the potential to become a major de-
fense acquisition program.

“Systems engineering and technical
assistance.”

(1) ““Systems engineering’ means an
interdisciplinary technical effort to
evolve and verify an integrated and
total life cycle balanced set of system,
people, and process solutions that sat-
isfy customer needs.

(2) ““Technical assistance’ means the
acquisition support, program manage-
ment support, analyses, and other ac-
tivities involved in the management
and execution of an acquisition pro-
gram.

(3) ““‘Systems engineering and tech-
nical assistance’—

(i) Means a combination of activities
related to the development of technical
information to support various acquisi-
tion processes. Examples of systems
engineering and technical assistance
activities include, but are not limited
to, supporting acquisition efforts such
as—

(A) Deriving requirements;

(B) Performing technology assess-
ments;

(C) Developing acquisition strategies;

(D) Conducting risk assessments;

(E) Developing cost estimates;

(F) Determining specifications;

(G) Evaluating contractor perform-

ance and conducting independent
verification and validation;
(H) Directing other contractors’

(other than subcontractors) operations;

(I) Developing test requirements and
evaluating test data;

(J) Developing work statements (but
see paragraph (ii)(B) of this definition).

(ii) Does not include—

(A) Design and development work of
design and development contractors, in
accordance with FAR 9.505-2(a)(3) or
FAR 9.505-2(b)(3), and the guidance at
PGI 209.571-7; or
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(B) Preparation of work statements
by contractors, acting as industry rep-
resentatives, under the supervision and
control of Government representatives,
in accordance with FAR 9.505—
2(b)(1)(i1).

[75 FR 81913, Dec. 29, 2010, as amended at 79
FR 4632, Jan. 29, 2014; 84 FR 25187, May 31,
2019]

209.571-2 Applicability.

(a) This subsection applies to major
defense acquisition programs.

(b) To the extent that this section is
inconsistent with FAR subpart 9.5, this
section takes precedence.

[75 FR 81913, Dec. 29, 2010]

209.571-3 Policy.

It is DoD policy that—

(a) Agencies shall obtain advice on
major defense acquisition programs
and pre-major defense acquisition pro-
grams from sources that are objective
and unbiased; and

(b) Contracting officers generally
should seek to resolve organizational
conflicts of interest in a manner that
will promote competition and preserve
DoD access to the expertise and experi-
ence of qualified contractors. Accord-
ingly, contracting officers should, to
the extent feasible, employ organiza-
tional conflict of interest resolution
strategies that do not unnecessarily re-
strict the pool of potential offerors in
current or future acquisitions. Further,
contracting activities shall not impose
across-the-board restrictions or limita-
tions on the use of particular resolu-
tion methods, except as may be re-
quired under 209.571-7 or as may be ap-
propriate in particular acquisitions.

[75 FR 81913, Dec. 29, 2010]

209.571-4 Mitigation.

(a) Mitigation is any action taken to
minimize an organizational conflict of
interest. Mitigation may require Gov-
ernment action, contractor action, or a
combination of both.

(b) If the contracting officer and the
contractor have agreed to mitigation
of an organizational conflict of inter-
est, a Government-approved Organiza-
tional Conflict of Interest Mitigation
Plan, reflecting the actions a con-
tractor has agreed to take to mitigate
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a conflict, shall be incorporated into
the contract.

(c) If the contracting officer deter-
mines, after consultation with agency
legal counsel, that the otherwise suc-
cessful offeror is unable to effectively
mitigate an organizational conflict of
interest, then the contracting officer,
taking into account both the instant
contract and longer term Government
needs, shall use another approach to
resolve the organizational conflict of
interest, select another offeror, or re-
quest a waiver in accordance with FAR
9.503 (but see statutory prohibition in
209.571-7, which cannot be waived).

(d) For any acquisition that exceeds
$1 billion, the contracting officer shall
brief the senior procurement executive
before determining that an offeror’s
mitigation plan is unacceptable.

[75 FR 81913, Dec. 29, 2010]

209.571-5 Lead system integrators.

For limitations on contractors acting
as lead systems integrators, see 209.570.

[75 FR 81913, Dec. 29, 2010]

209.571-6 Identification of organiza-
tional conflicts of interest.

When evaluating organizational con-
flicts of interest for major defense ac-
quisition programs or pre-major de-
fense acquisition programs, con-
tracting officers shall consider—

(a) The ownership of business units
performing systems engineering and
technical assistance, professional serv-
ices, or management support services
to a major defense acquisition program
or a pre-major defense acquisition pro-
gram by a contractor who simulta-
neously owns a business unit com-
peting (or potentially competing) to
perform as—

(1) The prime contractor for the same
major defense acquisition program; or

(2) The supplier of a major subsystem
or component for the same major de-
fense acquisition program.

(b) The proposed award of a major
subsystem by a prime contractor to
business units or other affiliates of the
same parent corporate entity, particu-
larly the award of a subcontract for
software integration or the develop-
ment of a proprietary software system
architecture; and
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(c) The performance by, or assistance
of, contractors in technical evaluation.

[75 FR 81913, Dec. 29, 2010]

209.571-7 Systems engineering and

technical assistance contracts.

(a) Agencies shall obtain advice on
systems architecture and systems engi-
neering matters with respect to major
defense acquisition programs or pre-
major defense acquisition programs
from Federally Funded Research and
Development Centers or other sources
independent of the major defense ac-
quisition program contractor.

(b) Limitation on Future Contracting.
(1) Except as provided in paragraph (c)
of this subsection, a contract for the
performance of systems engineering
and technical assistance for a major
defense acquisition program or a pre-
major defense acquisition program
shall prohibit the contractor or any af-
filiate of the contractor from partici-
pating as a contractor or major sub-
contractor in the development or pro-
duction of a weapon system under such
program.

(2) The requirement in paragraph
(b)(1) of this subsection cannot be
waived.

(c) Exception. (1) The requirement in
paragraph (b)(1) of this subsection does
not apply if the head of the contracting
activity determines that—

(i) An exception is necessary because
DoD needs the domain experience and
expertise of the highly qualified, appar-
ently successful offeror; and

(i1) Based on the agreed-to resolution
strategy, the apparently successful of-
feror will be able to provide objective
and unbiased advice, as required by
209.571-3(a), without a limitation on fu-
ture participation in development and
production.

(2) The authority to make this deter-
mination cannot be delegated.

[75 FR 81913, Dec. 29, 2010]

209.571-8 Solicitation provision and
contract clause.

(a) Use the provision at 252.209-7008,
Notice of Prohibition Relating to Orga-
nizational Conflict of Interest—Major
Defense Acquisition Program, if the so-
licitation includes the clause at
252.209-7009, Organizational Conflict of
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Interest—Major Defense
Program; and

(b) Use the clause at 252.209-7009, Or-
ganizational Conflict of Interest—
Major Defense Acquisition Program, in
solicitations and contracts for systems
engineering and technical assistance
for major defense acquisition programs
or pre-major defense acquisition pro-
grams.

[75 FR 81913, Dec. 29, 2010]

PART 210—MARKET RESEARCH

Acquisition

Sec.
210.001 Policy.
210.002 Procedures.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 71 FR 53043, Sept. 8, 2006, unless
otherwise noted.

210.001 Policy.

(a) In addition to the requirements of
FAR 10.001(a)—

(i)(A) Agencies shall conduct market
research appropriate to the cir-
cumstances before issuing a solicita-
tion with tiered evaluation of offers
(section 816 of Pub. L. 109-163); and

(B) Use the results of market re-
search to determine whether the cri-
teria in FAR part 19 are met for setting
aside the acquisition for small business
or, for a task or delivery order, wheth-
er there are a sufficient number of
qualified small business concerns avail-
able to justify limiting competition
under the terms of the contract. If the
contracting officer cannot determine
whether the criteria are met, the con-
tracting officer shall include a written
explanation in the contract file as to
why such a determination could not be
made (section 816 of Pub. L. 109-163);
and

(ii) Contracting officers shall use
market research, where appropriate, to
inform price reasonableness determina-
tions (see 212.209 and 234.7002).

(c)(2) In addition to the notification
requirements at FAR 10.001(c)(2)(i) and
(ii), see 205.205-70 for the bundling noti-
fication publication requirement.

[71 FR 53043, Sept. 8, 2006, as amended at 75
FR 40716, July 13, 2010; 83 FR 15996, Apr. 13,
2018; 85 FR 34531, June 5, 2020]
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