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1815.604 Agency points of contact.
(NASA supplements paragraph (a))

(a)(6) Information titled ‘‘Guidance
for the Preparation and Submission of
Unsolicited Proposals’ is available on
the Internet at http:/ec.msfc.nasa.gov/
hq/library/unSol-Prop.html. A deviation
is required for use of any modified or
summarized version of the Internet in-
formation or for alternate means of
general dissemination of unsolicited
proposal information.

[63 FR 9954, Feb. 27, 1998, as amended at 63
FR 44409, Aug. 19, 1998; 66 FR 53546, Oct. 23,
2001; 69 FR 21764, Apr. 22, 2004]

1815.606 Agency procedures. (NASA
supplements paragraphs (a) and
(b))

(a) NASA will not accept for formal
evaluation unsolicited proposals ini-
tially submitted to another agency or
to the Jet Propulsion Laboratory
(JPL) without the offeror’s express
consent.

[63 FR 9954, Feb. 27, 1998, as amended at 69
FR 21764, Apr. 22, 2004]

1815.606-70 Relationship of wunsolic-
ited proposals to NRAs.

An unsolicited proposal for a new ef-
fort or a renewal, identified by an eval-
uating office as being within the scope
of an open NRA, shall be evaluated as
a response to that NRA (see 1835.016—
71), provided that the evaluating office
can either:

(a) State that the proposal is not at
a competitive disadvantage, or

(b) Give the offeror an opportunity to
amend the unsolicited proposal to en-
sure compliance with the applicable
NRA proposal preparation instructions.
If these conditions cannot be met, the
proposal must be evaluated separately.

[63 FR 9954, Feb. 27, 1998, as amended at 64
FR 48561, Sept. 7, 1999]

1815.609 Limited use of data.

1815.609-70 Limited use of proposals.

Unsolicited proposals shall be evalu-
ated outside the Government only to
the extent authorized by, and in ac-
cordance with, the procedures pre-
scribed in, 1815.207-70.

Pt. 1816

1815.670 Foreign proposals.

Unsolicited proposals from foreign
sources are subject to NPD 1360.2, Initi-
ation and Development of Inter-
national Cooperation in Space and Aer-
onautics Programs.

[64 FR 36606, July 7, 1999]

Subpart 1815.70—Ombudsman

1815.7001 NASA Ombudsman Program.

NASA’s implementation of an om-
budsman program is in NPR 5101.33,
Procurement Advocacy Programs.

[63 FR 9954, Feb. 27, 1998, as amended at 65
FR 58931, Oct. 3, 2000; 69 FR 63459, Nov. 2,
2004]

1815.7003 Contract clause.

The contracting officer shall insert a
clause substantially the same as the
one at 1852.215-84, Ombudsman, in all
solicitations (including draft solicita-
tions) and contracts.

[88 FR 80639, Nov. 20, 2023]
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1816.001

1816.405-274

1816.405-275

1816.405-276
tions.

1816.405-277 Award term.

1816.406 Contract clauses.

1816.406-70 NASA contract clauses.

Subpart 1816.5—Indefinite-Delivery
Contracts

Award fee evaluation factors.
Award fee evaluation rating.
Award fee payments and limita-

1816.506-70 NASA contract clause.

AUTHORITY: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

SOURCE: 62 FR 3478, Jan. 23, 1997, unless
otherwise noted.

1816.001 Definitions.

As used in this part—

Earned award fee means the payment
of the full amount of an award fee eval-
uation period’s score/rating.

Term-determining official means the
designated Agency official who reviews
the recommendations of the Award-
Term Board in determining whether
the contractor is eligible for an award
term.

Unearned award fee means the dif-
ference between the available award
fee pool amount for a given award fee
evaluation period less the contractor’s
earned award fee amount for that same
evaluation period.

[81 FR 50366, Aug. 1, 2016, as amended at 82
FR 34418, July 25, 2017]

Subpart 1816.2—Fixed-Price
Contracts

1816.202 Firm-fixed-price contracts.

1816.202-70
The contracting officer shall insert
the clause at 1852.216-78, Firm-Fixed-
Price, in firm-fixed-price solicitations
and contracts. Insert the appropriate
amount in the resulting contract.

Subpart 1816.3—Cost-
Reimbursement Contracts

NASA contract clause.

1816.303-70 Cost-sharing contracts.

(a) Cost-sharing with for-profit organi-
cations. (1) Cost sharing by for-profit
organizations is mandatory in any con-
tract for basic or applied research re-
sulting from an unsolicited proposal,
and may be accepted in any other con-

48 CFR Ch. 18 (10-1-24 Edition)

tract when offered by the proposing or-
ganization. The requirement for cost-
sharing may be waived when the con-
tracting officer determines in writing
that the contractor has no commercial,
production, education, or service ac-
tivities that would benefit from the re-
sults of the research, and the con-
tractor has no means of recovering its
shared costs on such projects.

(2) The contractor’s cost-sharing may
be any percentage of the project cost.
In determining the amount of cost-
sharing, the contracting officer shall
consider the relative benefits to the
contractor and the Government. Fac-
tors that should be considered in-
clude—

(i) The potential for the contractor
to recover its contribution from non-
Federal sources;

(ii) The extent to which the par-
ticular area of research requires spe-
cial stimulus in the national interest;
and

(iii) The extent to which the research
effort or result is likely to enhance the
contractor’s capability, expertise, or
competitive advantage.

(b) Cost-sharing with not-for-profit or-
ganizations. (1) Costs to perform re-
search stemming from an unsolicited
proposal by universities and other edu-
cational or not-for-profit institutions
are usually fully reimbursed. When the
contracting officer determines that
there is a potential for significant ben-
efit to the institution cost-sharing will
be considered.

(2) The contracting officer will nor-
mally limit the institution’s share to
no more than 10 percent of the
project’s cost.

(c) Implementation. Cost-sharing shall
be stated as a minimum percentage of
the total allowable costs of the project.
The contractor’s contributed costs may
not be charged to the Government
under any other contract or grant, in-
cluding allocation to other contracts
and grants as part of an independent
research and development program.

1816.307 Contract clauses. (NASA sup-
plements paragraphs (a), (b), (d),
and (g)).

(a)(1) In paragraph (h)(2)(ii)(B) of the

Allowable Cost and Payment clause at

FAR 52.216-7, the period of years may
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be increased to correspond with any
statutory period of limitation applica-
ble to claims of third parties against
the contractor; provided, that a cor-
responding increase is made in the pe-
riod for retention of records required in
paragraph (f) of the clause at FAR
52.215-2, Audit and Records—Negotia-
tion.

[62 FR 3478, Jan. 23, 1997, as amended at 69
FR 21764, Apr. 22, 2004; 81 FR 50366, Aug. 1,
2016]

1816.307-70

(a) The contracting officer shall in-
sert the clause at 1852.216-73, Esti-
mated Cost and Cost Sharing, in each
contract in which costs are shared by
the contractor pursuant to 1816.303-70.

(b) The contracting officer shall in-
sert the clause substantially as stated
at 1852.216-74, Estimated Cost and
Fixed Fee, in cost-plus-fixed-fee con-
tracts.

(c) The contracting officer may in-
sert the clause at 1852.216-75, Payment
of Fixed Fee, in cost-plus-fixed-fee con-
tracts.

(d) The contracting officer may in-
sert the clause at 1852.216-81, Esti-
mated Cost, in cost-no-fee contracts
that are not cost sharing or facilities
contracts.

(e) [Reserved]

(f) When FAR clause 52.216-7, Allow-
able Cost and Payment, is included in
the contract, as prescribed at FAR
16.307(a), the contracting officer should
include the clause at 1852.216-89, As-
signment and Release Forms.

(g) As required by section 827 of the
National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239), use
the clause at 1852.216-90, Allowability
of Costs Incurred in Connection With a
Whistleblower Proceeding—

(1) In task orders entered pursuant to
contracts awarded before September 30,
2013, that include the clause at FAR
52.216-7, Allowable Cost and Payment;
and

(2) In contracts awarded before Sep-
tember 30, 2013, that—

(i) Include the clause at FAR 52.216-7,
Allowable Cost and Payment; and

(ii) Are modified to include the
clause at 1852.203-71, Requirement to

NASA contract clauses.

1816.402

Inform Employees of Whistleblower
Rights, dated June 2013 or later.

[62 FR 3478, Jan. 23, 1997, as amended at 79
FR 43961, July 29, 2014; 80 FR 12937, Mar. 12,
2015; 81 FR 50366, Aug. 1, 2016; 81 FR 63145,
Sept. 14, 2016]

Subpart 1816.4—Incentive

Contracts
1816.402 Application of predeter-
mined, formula-type incentives.

(NASA paragraphs 1, 2 and 3).

When considering the use of a qual-
ity, performance, or schedule incen-
tive, the following guidance applies:

(1) A positive incentive is generally
not appropriate unless—

(i) Performance above the target (or
minimum, if there are no negative in-
centives) level is of significant value to
the Government;

(ii) The value of the higher level of
performance is worth the additional
cost/fee;

(iii) The attainment of the higher
level of performance is clearly within
the control of the contractor; and

(iv) An upper limit is identified, be-
yond which no further incentive is
earned.

(2) A negative incentive is generally
not appropriate unless—

(i) A target level of performance can
be established, which the contractor
can reasonably be expected to reach
with a diligent effort, but a lower level
of performance is also minimally ac-
ceptable;

(ii) The value of the negative incen-
tive is commensurate with the lower
level of performance and any addi-
tional administrative costs; and

(iii) Factors likely to prevent attain-
ment of the target level of performance
are clearly within the control of the
contractor.

(3) When a negative incentive is used,
the contract must indicate a level
below which performance is not accept-
able.

[63 FR 12997, Mar. 17, 1998, as amended at 69
FR 21764, Apr. 22, 2004]
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1816.402-2 Performance incentives.

1816.402-270 NASA technical perform-
ance incentives.

(a) Pursuant to the guidelines in
1816.402, NASA has determined that a
performance incentive shall be in-
cluded in all contracts that are based
on performance-oriented documents
(see FAR 11.101(a)), except those award-
ed under the commercial item proce-
dures of FAR Part 12, where the pri-
mary deliverable(s) is (are) hardware
with a total value (including options)
greater than $25 million. Any exception
to this requirement shall be approved
in writing by the head of the con-
tracting activity. Performance incen-
tives may be included in supply and
service contracts valued under $25 mil-
lion, acquired under procedures other
than Part 12, at the discretion of the
contracting officer upon consideration
of the guidelines in 1816.402. Perform-
ance incentives, which are objective
and measure performance after deliv-
ery and acceptance, are separate from
other incentives, such as cost or deliv-
ery incentives.

(b) When a performance incentive is
used, it shall be structured to be both
positive and negative based on per-
formance after acceptance, unless the
contract type requires complete con-
tractor liability for product perform-
ance (e.g., fixed price). In this latter
case, a negative incentive is not re-
quired. In structuring the incentives,
the contract shall establish a standard
level of performance based on the sa-
lient performance requirement. This
standard performance level is normally
the contract’s target level of perform-
ance. No performance incentive
amount is earned at this standard per-
formance level. Discrete units of meas-
urement based on the same perform-
ance parameter shall be identified for
performance above and, when a nega-
tive incentive is used, below the stand-
ard. Specific incentive amounts shall
be associated with each performance
level from maximum beneficial per-
formance (maximum positive incen-
tive) to, when a negative incentive is
included, minimal beneficial perform-
ance or total failure (maximum nega-
tive incentive). The relationship be-
tween any given incentive, either posi-

48 CFR Ch. 18 (10-1-24 Edition)

tive or negative, and its associated
unit of measurement should reflect the
value to the Government of that level
of performance. The contractor should
not be rewarded for above-standard
performance levels that are of no ben-
efit to the Government.

(c) The final calculation of the per-
formance incentive shall be done when
performance, as defined in the con-
tract, ceases or when the maximum
positive incentive is reached. When
performance ceases below the standard
established in the contract and a nega-
tive incentive is included, the Govern-
ment shall calculate the amount due
and the contractor shall pay the Gov-
ernment that amount. Once perform-
ance exceeds the standard, the con-
tractor may request payment of the in-
centive amount associated with a given
level of performance, provided that
such payments shall not be more fre-
quent than monthly. When perform-
ance ceases above the standard level of
performance, or when the maximum
positive incentive is reached, the Gov-
ernment shall calculate the final per-
formance incentive earned and unpaid
and promptly remit it to the con-
tractor.

(d) When the deliverable supply or
service lends itself to multiple, mean-
ingful measures of performance, mul-
tiple performance incentives may be
established. When the contract re-
quires the sequential delivery of sev-
eral items (e.g., multiple spacecraft),
separate performance incentive struc-
tures may be established to parallel
the sequential delivery and use of the
deliverables.

(e) In determining the value of the
maximum performance incentives
available, the contracting officer shall
follow the following rules:

(1) For a CPFF contract, the sum of
the maximum positive performance in-
centive and fixed fee shall not exceed
the limitations in FAR 15.404-4(c)(4)(i).

(2) For an award fee contract.

(i) The individual values of the max-
imum positive performance incentive
and the total potential award fee (in-
cluding any base fee) shall each be at
least one-third of the total potential
contract fee. The remaining one-third
of the total potential contract fee may
be divided between award fee and the
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maximum performance incentive at
the discretion of the contracting offi-
cer.

(ii) The maximum negative perform-
ance incentive for research and devel-
opment hardware (e.g., the first and
second units) shall be equal in amount
to the total earned award fee (including
any base fee). The maximum negative
performance incentives for production
hardware (e.g., the third and all subse-
quent units of any hardware items)
shall be equal in amount to the total
potential award fee (including any base
fee). Where one contract contains both
cases described above, any base fee
shall be allocated reasonably among
the items.

(3) For cost reimbursement contracts
other than award fee contracts, the
maximum negative performance incen-
tives shall not exceed the total earned
fee under the contract.

[62 FR 3478, Jan. 23, 1997, as amended at 62
FR 58687, Oct. 30, 1997; 63 FR 9965, Feb. 27,
1998; 63 FR 12997, Mar. 17, 1998; 63 FR 28285,
May 22, 1998; 68 FR 23424, May 2, 2003; 69 FR
21764, Apr. 22, 2004; 80 FR 12937, Mar. 12, 2015]

1816.404 Fixed-price
award fees.

Section 1816.405-2 applies to the use
of FPAF contracts as if they were
CPAF contracts. However, neither base
fee (see 1816.405-271) nor evaluation of
cost control (see 1816.405-274) apply to
FPAF contracts.

[62 FR 58687, Oct. 30, 1997]

contracts with

1816.405 Cost-reimbursement
tive contracts.

incen-

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997]

1816.405-2 Cost-plus-award-fee (CPAF)
contracts.

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997]

1816.405-270 CPAF contracts.

(a) In addition to the items identified
in FAR 16.401(e)(1), D&F's will include a
discussion of the other types of con-
tracts considered and shall indicate
why an award fee incentive is the ap-
propriate choice. Award fee incentives
should not be used on contracts with a
total estimated cost and fee less than

1816.405-271

$2 million per year. Use of award fee in-
centive for lower-valued acquisitions
may be authorized in exceptional situa-
tions such as contract requirements
having direct health or safety impacts,
where the judgmental assessment of
the quality of contractor performance
is critical.

(b) Except as provided in paragraph
(d) of this section, an award fee incen-
tive may be used in conjunction with
other contract types for aspects of per-
formance that cannot be objectively
assessed. In such cases, the cost incen-
tive is based on objective formulas in-
herent in the other contract types (e.g.,
FPI, CPIF), and the award fee provi-
sion should not separately incentivize
cost performance.

(c) Award fee incentives shall not be
used with a cost-plus-fixed-fee (CPFF)
contract.

[76 FR 6697, Feb. 8, 2011, as amended at 80 FR
12937, Mar. 12, 2015]

1816.405-271 Base fee.

(a) A base fee shall not be used on
CPAF contracts for which the periodic
award fee evaluations are final
(1816.405-273(a)). In these cir-
cumstances, contractor performance
during any award fee period is inde-
pendent of and has no effect on subse-
quent performance periods or the final
results at contract completion. For
other contracts, such as those for hard-
ware or software development, the pro-
curement officer may authorize the use
of a base fee not to exceed 3 percent.
Base fee shall not be used when an
award fee incentive is used in conjunc-
tion with another contract type (e.g.,
CPIF/AF).

(b) When a base fee is authorized for
use in a CPAF contract, it shall be paid
only if the final award fee evaluation is
“satisfactory’ or better. (See 1816.405-
273 and 1816.405-275) Pending final eval-
uation, base fee may be paid during the
life of the contract at defined intervals
on a provisional basis. If the final
award fee evaluation is ‘‘unsatisfac-
tory’’, all provisional base fee pay-
ments shall be refunded to the Govern-
ment.

[76 FR 6697, Feb. 8, 2011]
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1816.405-272 Award fee evaluation pe-
riods.

(a) Award fee evaluation periods, in-
cluding those for interim evaluations,
should be at least 6 months in length.
When appropriate, the procurement of-
ficer may authorize shorter evaluation
periods after ensuring that the addi-
tional administrative costs associated
with the shorter periods are offset by
benefits accruing to the Government.
Where practicable, such as develop-
mental contracts with defined perform-
ance milestones (e.g., Preliminary De-
sign Review, Critical Design Review,
initial system test), establishing eval-
uation periods at conclusion of the
milestones rather than calendar dates,
or in combination with calendar dates
should be considered. In no case shall
an evaluation period be longer than 12
months.

(b) A portion of the total available
award fee contract shall be allocated to
each of the evaluation periods. This al-
location may result in an equal or un-
equal distribution of fee among the pe-
riods. The contracting officer shall
consider the nature of each contract
and the incentive effects of fee dis-
tribution in determining the appro-
priate allocation structure.

[62 FR 3478, Jan. 23, 1997. Redesignated at 62
FR 36706, July 9, 1997, as amended at 63 FR
13133, Mar. 18, 1998; 80 FR 12937, Mar. 12, 2015]

1816.405-273 Award fee evaluations.

(a) Service contracts. On contracts
where the contract deliverable is the
performance of a service over any
given time period, contractor perform-
ance is definitively measurable within
each evaluation period. In these cases,
all evaluations are final, and the con-
tractor keeps the fee earned in any pe-
riod regardless of the evaluations of
subsequent periods. Unearned award
fee in any given period in a service con-
tract is lost and shall not be carried
forward, or ‘‘rolled-over,” into subse-
quent periods.

(b) End item contracts. On contracts,
such as those for end item deliverables,
where the true quality of contractor
performance cannot be measured until
the end of the contract, only the last
evaluation is final. At that point, the
total contract award fee pool is avail-
able, and the contractor’s total per-

48 CFR Ch. 18 (10-1-24 Edition)

formance is evaluated against the
award fee plan to determine total
earned award fee. In addition to the
final evaluation, interim evaluations
are done to monitor performance prior
to contract completion, provide feed-
back to the contractor on the Govern-
ment’s assessment of the quality of its
performance, and establish the basis
for making interim award fee pay-
ments (see 1816.405-276(a)). These in-
terim evaluations and associated in-
terim award fee payments are super-
seded by the fee determination made in
the final evaluation at contract com-
pletion. However, if the final award fee
adjectival rating is higher or lower
than the average adjectival rating of
all the interim award fee periods, or if
the final award fee score is eight base
percentage points higher or lower than
the average award fee score of all in-
terim award fee periods (e.g. 80% to
88%), then the Head of the Contracting
Activity (HCA) or the Deputy Chief Ac-
quisition Officer (if the HCA is the Fee
Determination Official) shall review
and concur in the final award fee deter-
mination. The Government will then
pay the contractor, or the contractor
will refund to the Government, the dif-
ference between the final award fee de-
termination and the cumulative in-
terim fee payments.

(c) Control of evaluations. Interim and
final evaluations may be used to pro-
vide past performance information dur-
ing the source selection process in fu-
ture acquisitions and should be marked
and controlled as ‘“Source Selection In-
formation—see FAR 3.104”. See FAR
42.1503(h) regarding the requirements
for releasing Source Selection Informa-
tion included in the Contractor Per-
formance Assessment Reporting Sys-
tem (CPARS).

[63 FR 13133, Mar. 18, 1998, as amended at 80
FR 12937, Mar. 12, 2015; 81 FR 50366, Aug. 1,
2016]

1816.405-274 Award fee evaluation fac-
tors.

(a) Explicit evaluation factors shall
be established for each award fee pe-
riod. Factors shall be linked to acquisi-
tion objectives which shall be defined
in terms of contract cost, schedule, and
technical performance. If used, subfac-
tors should be limited to the minimum
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necessary to ensure a thorough evalua-
tion and an effective incentive.

(b) Evaluation factors will be devel-
oped by the contracting officer based
upon the characteristics of an indi-
vidual procurement. Cost control,
schedule, and technical performance
considerations shall be included as
evaluation factors in all CPAF con-
tracts, as applicable. When explicit
evaluation factor weightings are used,
cost control shall be no less than 25
percent of the total weighted evalua-
tion factors. The predominant consid-
eration of the cost control evaluation
should be a measurement of the con-
tractor’s performance against the ne-
gotiated estimated cost of the con-
tract. This estimated cost may include
the value of undefinitized change or-
ders when appropriate.

(c)(1) The technical factor must in-
clude consideration of risk manage-
ment (including mission success, safe-
ty, security, health, export control,
and damage to the environment, as ap-
propriate) unless waived at a level
above the contracting officer, with the
concurrence of the project manager.
The rationale for any waiver shall be
documented in the contract file. When
safety, export control, or security are
considered under the technical factor,
the award fee plan shall allow the fol-
lowing fee determinations, regardless
of contractor performance in other
evaluation factors, when there is a
major breach of safety or security.

(i) For evaluation of service con-
tracts under 1816.405-273(a), an overall
fee rating of unsatisfactory for any
evaluation period in which there is a
major breach of safety or security.

(ii) For evaluation of end item con-
tracts under 1816.405-273(b), an overall
fee rating of unsatisfactory for any in-
terim evaluation period in which there
is a major breach of safety or security.
To ensure that the final award fee eval-
uation at contract completion reflects
any major breach of safety or security,
in an interim period, the overall award
fee pool shall be reduced by the amount
of the fee available for the period in
which the major breach occurred if an
unsatisfactory fee rating was assigned
because of a major breach of safety or
security.

1816.405-274

(2) A major breach of safety must be
related directly to the work on the
contract. A major breach of safety is
an act or omission of the Contractor
that consists of an accident, incident,
or exposure resulting in a fatality or
mission failure; or in damage to equip-
ment or property equal to or greater
than $1 million; or in any ‘‘willful”’ or
“repeat’ violation cited by the Occupa-
tional Safety and Health Administra-
tion (OSHA) or by a state agency oper-
ating under an OSHA approved plan.

(3) A major breach of security may
occur on or off Government installa-
tions, but must be directly related to
the work on the contract. A major
breach of security is an act or omission
by the contractor that results in com-
promise of classified information, ille-
gal technology transfer, workplace vio-
lence resulting in criminal conviction,
sabotage, compromise or denial of in-
formation technology services, equip-
ment or property damage from van-
dalism greater than $250,000, or theft
greater than $250,000.

(4) The Assistant Administrator for
Procurement shall be notified prior to
the determination of an unsatisfactory
award fee rating because of a major
breach of safety or security.

(d) In rare circumstances, contract
costs may increase for reasons outside
the contractor’s control and for which
the contractor is not entitled to an eq-
uitable adjustment. One example is a
weather-related launch delay on a
launch support contract. The Govern-
ment shall take such situations into
consideration when evaluating con-
tractor cost control.

(e) Emphasis on cost control should
be balanced against other performance
requirement objectives. The contractor
should not be incentivized to pursue
cost control to the point that overall
performance is significantly degraded.
For example, incentivizing an underrun
that results in direct negative impacts
on technical performance, safety, or
other critical contract objectives is
both undesirable and counter-
productive. Therefore, evaluation of
cost control shall conform to the fol-
lowing guidelines:

(1) Normally, the contractor should
be given an unsatisfactory rating for
cost control when there is a significant
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overrun within its control. However,
the contractor may receive a satisfac-
tory or higher rating for cost control if
the overrun is insignificant. Award fee
ratings should decrease sharply as the
size of the overrun increases. In any
evaluation of contractor overrun per-
formance, the Government shall con-
sider the reasons for the overrun and
assess the extent and effectiveness of
the contractor’s efforts to control or
mitigate the overrun.

(2) The contractor should normally
be rewarded for an underrun within its
control, up to the maximum award fee
rating allocated for cost control, pro-
vided the adjectival rating for all other
award fee evaluation factors is very
good or higher (see FAR 16.401(e)(iv)).

(3) The contractor should be re-
warded for meeting the estimated cost
of the contract, but not to the max-
imum rating allocated for cost control,
to the degree that the contractor has
prudently managed costs while meet-
ing contract requirements. No award
fee shall be given in this circumstance
unless the average adjectival rating for
all other award fee evaluation factors
is satisfactory or higher.

(f) When an AF arrangement is used
in conjunction with another contract
type, the award fee’s cost control fac-
tor will only apply to a subjective as-
sessment of the contractor’s efforts to
control costs and not the actual cost
outcome incentivized under the basic
contract type (e.g. CPIF, FPIF).

(2)(1) The contractor’s performance
against the subcontracting plan incor-
porated in the contract shall be evalu-
ated. Emphasis may be placed on the
contractor’s accomplishment of its
goals for subcontracting with small
business, small disadvantaged business,
HUBZone small business, women-
owned small business, veteran-owned
small business, service-disabled vet-
eran-owned small business concerns,
and Historically Black Colleges and
Universities—Minority Institutions
(HBCU/MIs). The evaluation should
consider both goals as a percentage of
subcontracting dollars as well as a per-
centage of the total contract value.

(2) The contractor’s achievements in
subcontracting high technology efforts
as well as the contractor’s performance

48 CFR Ch. 18 (10-1-24 Edition)

under the Mentor-Protégé Program, if
applicable, may also be evaluated.

(3) The evaluation weight given to
the contractor’s performance against
the considerations in paragraphs (g)(1)
and (2) of this section shall be 10 per-
cent of available award fee and shall be
separate from all other factors.

(h) When contract changes are antici-
pated, the contractor’s responsiveness
to requests for change proposals should
be evaluated. This evaluation should
include the contractor’s submission of
timely, complete proposals and co-
operation in negotiating the change.

(i) Only the award fee performance
evaluation factors set forth in the per-
formance evaluation plan shall be used
to determine award fee scores.

(j) The Government may unilaterally
modify the applicable award fee per-
formance evaluation factors and per-
formance evaluation areas prior to the
start of an evaluation period. The con-
tracting officer shall notify the con-
tractor in writing of any such changes
30 days prior to the start of the rel-
evant evaluation period.

[76 FR 6697, Feb. 8, 2011, as amended at ; 80
FR 12937, Mar. 12, 2015]

1816..405—275 Award fee evaluation rat-
ing.

(a) All award fee contracts shall uti-
lize the adjectival rating categories
and associated descriptions as well as
the award fee pool available to be
earned percentages for each adjectival
rating category contained in FAR
16.401(e)(3)(iv). Contracting officers
may supplement these descriptions
with more specifics relative to their
procurement but they cannot alter or
delete the FAR adjectival rating de-
scriptions.

(b) The following numerical scoring
system shall be used in conjunction
with the FAR adjectival rating cat-
egories and associated descriptions (see
FAR 16401(e)(3)(iv)).

(1) Excellent (100-91)

(2) Very good (90-76)

(3) Good (75-51)

(4) Satisfactory (50)

(5) Unsatisfactory (less than 50) No
award fee shall be paid for an unsatis-
factory rating.

(c) As a benchmark for evaluation, in
order to be rated ‘‘Excellent’’ overall,
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the contractor would typically be
under cost, on or ahead of schedule,
and providing outstanding technical
performance.

(d) A weighted scoring system appro-
priate for the circumstances of the in-
dividual contract requirement should
be developed. In this system, each eval-
uation factor (e.g., technical, schedule,
cost control) is assigned a specific per-
centage weighting with the cumulative
weightings of all factors totaling 100.
During the award fee evaluation, each
factor is scored from 0-100 according to
the ratings defined in 1816.405-275(b).
The numerical score for each factor is
then multiplied by the weighting for
that factor to determine the weighted
score. For example, if the technical
factor has a weighting of 60 percent
and the numerical score for that factor
is 80, the weighted technical score is 48
(80 x 60 percent). The weighted scores
for each evaluation factor are then
added to determine the total award fee
score.

[76 FR 6698, Feb. 8, 2011, as amended at 80 FR
12937, Mar. 12, 2015]

1816.405-276 Award fee payments and
limitations.

(a) Interim award fee payments. The
amount of an interim award fee pay-
ment (see 1816.405-273(b)) is limited to
the lesser of the interim evaluation
score or 80 percent of the fee allocated
to that interim period less any provi-
sional payments (see paragraph (b) of
this subsection) made during the pe-
riod.

(b) Provisional award fee payments.
Provisional award fee payments are
payments made within evaluation peri-
ods prior to an interim or final evalua-
tion for that period. Provisional pay-
ments may be included in the contract
and should be negotiated on a case-by-
case basis. For a service contract, the
total amount of award fee available in
an evaluation period that may be pro-
visionally paid is the lesser of a per-
centage stipulated in the contract (but
not exceeding 80 percent) or the prior
period’s evaluation score. For an end
item contract, the total amount of pro-
visional payments in a period is lim-
ited to a percentage not to exceed 80
percent of the prior interim period’s
evaluation score, except for the first

1816.405-277

evaluation period which is limited to 80
percent of the available award fee for
that evaluation period.

(c) Fee payment. The Fee Determina-
tion Official’s rating for both interim
and final evaluations will be provided
to the contractor within 45 calendar
days of the end of the period being
evaluated. Any fee, interim or final,
due the contractor will be paid no later
than 60 calendar days after the end of
the period being evaluated.

[63 FR 13134, Mar. 18, 1998, as amended at 81
FR 50366, Aug. 1, 2016]

1816.405-277 Award term.

(a) An award term enables a con-
tractor to become eligible for addi-
tional periods of performance or order-
ing periods under a service contract (as
defined in FAR 37.101) by achieving and
sustaining the prescribed performance
levels under the contract. It
incentivizes the contractor for main-
taining superior performance by pro-
viding an opportunity for extensions of
the contract term.

(b) Award terms are best suited for
acquisitions where a longer term rela-
tionship (generally more than five
years) between the Government and a
contractor would provide significant
benefits to both. Motivating excellent
performance, fostering contractor cap-
ital investment, and increasing the de-
sirability of the award, thus poten-
tially increasing competition, are ben-
efits that may justify the use of award
terms.

(c) While the administrative burden
and cost of more frequent procure-
ments to both the Government and po-
tential offerors should be considered
when determining whether to use
award terms, this decision must be
weighed against market stability, the
potential changes and advancements in
technology, and flexibility to change
direction with mission changes and as-
sociated frequent procurements.

(d) Award terms may be used in con-
junction with contract options under
FAR 17.2. Award terms are similar to
contract options in that they are con-
ditioned on the Government’s con-
tinuing need for the contract and the
availability of funds. However, FAR
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17.207(c)(7) states the contracting offi-
cer must determine that the contrac-
tor’s performance has been acceptable,
e.g., received satisfactory ratings. In
contrast, to become eligible for an
award term, the contractor must main-
tain a level of performance above ac-
ceptable as specified in the Award
Term Plan (see 1816.405-277(i)). In con-
tracts with both option periods and
award terms, the award term period of
performance or ordering period shall
begin after completion of any option
period of performance or ordering pe-
riod.

(e) Contracts with award terms shall
include a base period of performance or
ordering period and may include a des-
ignated number of option periods dur-
ing which the Government will observe
and evaluate the contractor’s perform-
ance allowing the contractor to earn
an award term. Additionally, as speci-
fied in the Award Term Plan, the con-
tractor may also be evaluated for addi-
tional award terms during performance
of an earned award term. If the con-
tractor meets or exceeds the perform-
ance requirements, there is an on-going
need for and desire to continue the con-
tract, funds are available, and the con-
tractor is not listed in the System for
Award Management Exclusions, then
the contractor may be eligible for con-
tract extension for the period of the
award term.

(f) Contracts with award terms shall
comply with FAR and NFS restrictions
on the overall contract length, such as
the 5-year period of performance limi-
tation found at NF'S 1817.204.

(g) Award terms may only be used in
acquisitions for services exceeding $20
million dollars. Use of award terms for
lower-valued acquisitions may be au-
thorized in exceptional situations such
as contract requirements having direct
health or safety impacts, where the
judgmental assessment of the quality
of contractor performance is critical.

(h) Consistent with the Competition
in Contracting Act and general pro-
curement principles, the potential
award term periods in a procurement
must be priced, evaluated, and consid-
ered in the initial contract selection
process in order to be valid.

(i) All contracts including award
terms shall be supported by an Award
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Term Plan that establishes criteria for
earning an award term and the meth-
odology and schedule for evaluating
contractor performance. A copy of the
Award Term Plan shall be included in
the contract. The contracting officer
may unilaterally revise the Award
Term Plan. Award Term Plans shall—

(1) Identify the officials to include
Term-Determining Official involved in
the award term evaluation and their
function;

(2) Identify and describe each evalua-
tion factor, any subfactors, related per-
formance standards, adjectival ratings,
and numerical ranges or weights to be
used. The contracting officer should
follow the guidance at 1816.405-274 in
establishing award term evaluation
factors and 1816.405-275 in establishing
adjectival rating categories, associated
descriptions, numerical scoring sys-
tem, and weighted scoring system;

(3) Specify the annual overall rating
required for the contractor to be eligi-
ble for an award term that reflects a
level of performance above acceptable
and the number of award terms the
contractor may qualify for based on
the rating score;

(4) Identify the evaluation period(s)
and the evaluation schedule to be con-
ducted at stated intervals during the
contract period of performance or or-
dering period so that the contractor
will periodically be informed of the
quality of its performance and the
areas in which improvement is ex-
pected (e.g., six months, nine months,
twelve months, or at other specific
milestones), and when the decision
points are for the determination that
the contractor is eligible for an award
term; and

(5) Identify the contract’s base period
of performance or ordering period, any
option period(s), and total award-term
periods(s). Award term periods shall
not exceed one year.

(j))(1) The Government has the unilat-
eral right not to grant or to cancel
award term periods and the associated
Award Term Plans if—

(i) The contractor has failed to
achieve the required performance
measures for the corresponding evalua-
tion period;

(ii) After earning an award term, the
contractor fails to earn an award term
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in any succeeding year of contract per-
formance, the contracting officer may
cancel any award terms that the con-
tractor has earned, but that have not
begun;

(iii) The contracting officer notifies
the contractor that the Government no
longer has a need for the award term
period before the time an award term
period is to begin;

(iv) The contractor represented that
it was a small business concern prior to
award of the contract, the contract was
set-aside for small businesses, and the
contractor rerepresents in accordance
with FAR clause 52.219-28 Post-Award
Small Business Program Rerepresenta-
tion, that it is no longer a small busi-
ness; or

(v) The contracting officer notifies
the contractor that funds are not avail-
able for the award term.

(2) When an award term period is not
granted or cancelled, any—

(i) Prior award term periods for
which the contractor remains other-
wise eligible are unaffected.

(ii) Subsequent award term periods
are also cancelled.

(k) Cancellation of an award term pe-
riod that has not yet commenced for
any of the reasons set forth in para-
graph (j) of this section shall not be
considered either a termination for
convenience or termination for default,
and shall not entitle the contractor to
any termination settlement or any
other compensation. If the award term
is cancelled, a unilateral modification
will cite the clause as the authority.

[82 FR 34418, July 25, 2017]
1816.406 Contract clauses.

1816.406-70 NASA contract clauses.

(a) As authorized by FAR 16.406(e),
the contracting officer shall insert the
clause at 1852.216-76, Award Fee for
Service Contracts, in solicitations and
contracts when an award fee contract
is contemplated and the contract deliv-
erable is the performance of a service.

(b) As authorized by FAR 16.406(e),
the contracting officer shall insert the
clause at 1852.216-77, Award Fee for End
Item Contracts, in solicitations and
contracts when an award fee contract
is contemplated and the contract
deliverables are hardware or other end

1816.406-70

items for which total contractor per-
formance cannot be measured until the
end of the contract. When the clause is
used in a fixed-price award fee con-
tract, it shall be modified by deleting
references to base fee in paragraphs (a),
and by deleting paragraph (c)(1), the
last sentence of (¢)(4), and the first sen-
tence of (¢)(b).

(c) The contracting officer may in-
sert a clause substantially as stated at
1852.216-83, Fixed Price Incentive, in
fixed-price-incentive solicitations and
contracts utilizing firm or successive
targets. For items subject to incentive
price revision, identify the target cost,
target profit, target price, and ceiling
price for each item.

(d) The contracting officer shall in-
sert the clause at 1852.216-84, Esti-
mated Cost and Incentive Fee, in cost-
plus-incentive-fee solicitations and
contracts.

(e) The contracting officer may in-
sert the clause at 1852.216-85, Esti-
mated Cost and Award Fee, in award
fee solicitations and contracts. When
the contract includes performance in-
centives, use Alternate I. When the
clause is used in a fixed-price award fee
contract, it shall be modified to delete
references to base fee and to reflect the
contract type.

(f) As provided at 1816.402-270, the
contracting officer shall insert a clause
substantially as stated at 1852.216-88,
Performance Incentive, when the pri-
mary deliverable(s) is (are) hardware
and total estimated cost and fee is
greater than $25 million. A clause sub-
stantially as stated at 1852.216-88 may
be included in lower dollar value sup-
ply or service contracts at the discre-
tion of the contracting officer.

(g) Insert the clause at 1852.216-72,
Award Term in solicitations and con-
tracts for services exceeding $20 mil-
lion when award terms are con-
templated.

[62 FR 3478, Jan. 23, 1997. Redesignated and
amended at 62 FR 36706, 36707, July 9, 1997; 62
FR 58687, Oct. 30, 1997; 63 FR 13134, Mar. 18,
1998; 80 FR 12937, Mar. 12, 2015; 81 FR 71638,
Oct. 18, 2016; 82 FR 34419, July 25, 2017]
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Subpart 1816.5—Indefinite-
Delivery Contracts

1816.506-70 NASA contract clause.

Insert the clause at 1852.216-80, Task
Ordering Procedure, in solicitations
and contracts when an indefinite-deliv-
ery, task order contract is con-
templated. The clause is applicable to
both fixed-price and cost-reimburse-
ment type contracts. The contracting
officer shall use the clause with its—

(a) Alternate I, if the cost type, fixed
price with prospective price redeter-
mination, or fixed-price incentive con-
tract does not include a NASA Form
533M reporting requirements; or

(b) Alternate II, if a fixed price con-
tract is contemplated.

[83 FR 13115, Mar. 27, 2018]

PART 1817—SPECIAL
CONTRACTING METHODS

Subpart 1817.2—Options

Sec.
1817.208 Solicitation provisions
tract clauses.

and con-

Subpart 1817.70—Phased Acquisition

1817.7000 Definitions.
1817.7002 Contract clauses.

AUTHORITY: 51 U.S.C. 20113(a) and 48 CFR
chapter 1.

SOURCE: 61 FR 55753, Oct. 29, 1996, unless
otherwise noted.

Subpart 1817.2—Options

1817.208 Solicitation provisions and
contract clauses. (NASA supple-
ments paragraph (c))

(¢)(3) The contracting officer shall in-
sert a provision substantially the same
as FAR 52.217-5 in cost reimbursement
contracts when the other conditions of
FAR 17.208(c) are met.

Subpart 1817.70—Phased
Acquisition

1817.7000 Definitions.

(a) Down-selection. In a phased acqui-
sition, the process of selecting contrac-
tors for later phases from among the
preceding phase contractors.

48 CFR Ch. 18 (10-1-24 Edition)

(b) Phased Acquisition. An incre-
mental acquisition implementation
comprised of several distinct phases
where the realization of program/
project objectives requires a planned,
sequential acquisition of each phase.
The phases may be acquired separately,
in combination, or through a down-se-
lection strategy.

(c) Progressive Competition. A type of
down-selection strategy for a phased
acquisition. In this method, a single so-
licitation is issued for all phases of the
program. The initial phase contracts
are awarded, and the contractors for
subsequent phases are expected to be
chosen through a down-selection from
among the preceding phase contrac-
tors. In each phase, progressively fewer
contracts are awarded until a single
contractor is chosen for the final
phase. Normally, all down-selections
are accomplished without issuance of a
new, formal solicitation.

[61 FR 55753, Oct. 29, 1996. Redesignated at 80
FR 68778, Nov. 6, 2015]

1817.7002 Contract clauses.

(a) The contracting officer shall in-
sert the clause at 1852.217-71, Phased
Acquisition Using Down-Selection Pro-
cedures, in solicitations and contracts
for phased acquisitions using down-se-
lection procedures other than the pro-
gressive competition technique. The
clause may be modified as appropriate
if the acquisition has more than two
phases. The clause shall be included in
the solicitation for each phase and in
all contracts except that for the final
phase.

(b) The contracting officer shall in-
sert the clause at 1852.217-72, Phased
Acquisition Using Progressive Com-
petition Down-Selection Procedures, in
solicitations and contracts for phased
acquisitions using the progressive com-
petition technique. The clause may be
modified as appropriate if the acquisi-
tion has more than two phases. The
clause shall be included in the initial
phase solicitation and all contracts ex-
cept that for the final phase.

[63 FR 56091, Oct. 21, 1998, as amended at 69
FR 21764, Apr. 22, 2004. Redesignated at 80 FR
68778, Nov. 6, 2015]
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