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profit/fee as part of the basis for deter-
mining the contractor profit/fee.

[64 FR 47410, Aug. 31, 1999, as amended at 82
FR 33019, July 19, 2017]

1515.404-474 Waivers.

Under unusual circumstances, the
SCM may specifically waive the re-
quirement for the use of the guidelines.
Such exceptions shall be justified in
writing, and authorized only in situa-
tions where the guidelines method is
unsuitable.

[64 FR 47410, Aug. 31, 1999, as amended at 67
FR 5072, Feb. 4, 2002]

1515.404-475 Cost realism.

The EPA structured approach is not
required when the contracting officer
is evaluating cost realism in a com-
petitive acquisition.

1515.408 Solicitation provisions and

contract clauses.

(a) In addition to those provisions
and clauses prescribed in FAR 15.408,
when an exception to FAR 15.403-1 does
not apply and no other means available
can be used to ascertain whether a fair
and reasonable price can be deter-
mined, the contracting officer may in-
sert in negotiated solicitations the pro-
visions at—

(1) 1552.215-72 when requesting infor-
mation other than cost or pricing data,
for cost-reimbursable, level-of-effort-
contracts. Use Alternate I for cost-re-
imbursable, level-of-effort contracts
when the Government’s requirement is
for fully dedicated staff for a twelve
month period(s) of performance and
performance is on a Government facil-
ity; Alternate II for acquisitions for
cost-reimbursable, level-of-effort con-
tracts when the Government’s require-
ment is for fully dedicated staff for a
twelve month period(s) of performance
and performance is not on a Govern-
ment facility; and Alternate III if the
Government’s requirement is for the
acquisition of supplies or equipment.
The contracting officer may make revi-
sions, deletions, or additions to
1552.215-72 and its Alternates I-III as
needed to fit an individual acquisition,
and

(2) 15652.215-73, General Financial and
Organizational Information.
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(b) If uncompensated overtime is pro-
posed, the resultant contract shall in-
clude the provisions at FAR 52.237-10
and include the provision at 1552.215-74.
The contracting officer may use provi-
sions substantially the same as
1552.215-74 without requesting a devi-
ation to the EPAAR.

Subpart 1515.6—Unsolicited
Proposals

1515.604 Agency points of contact.

The Director, Grants Administration
Division (3903R), EPA, 1200 Pennsyl-
vania Ave., NW., Washington, DC 20460,
is the Agency contact point established
to coordinate the receipt and handling
of unsolicited proposals.

[64 FR 47410, Aug. 31, 1999, 656 FR 47325, Aug.
2, 2000]

1515.606-70 Contracting methods.

The Department of Housing and
Urban Development-Independent Agen-
cies Appropriation Act contains a re-
quirement that none of the funds pro-
vided in the Act may be used for pay-
ment through grants or contracts to
recipients that do not share in the cost
of conducting research resulting from
proposals that are not specifically so-
licited by the Government. Accord-
ingly, contracts for research which re-
sult from unsolicited proposals shall
provide for the contractor to bear a
portion of the cost of performance for
work subject to the Act. The extent of
the cost sharing shall reflect the mutu-
ality of interest of the contractor and
the Government. Therefore, where
there is no measurable gain to the per-
forming organization, cost sharing is
not required.
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AUTHORITY: 5 U.S.C. 301 and 41 U.S.C. 418b.

SOURCE: 49 FR 8852, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1516.3—Cost-
Reimbursement Contracts

1516.301-70 Payment of fee.

The policy of EPA for cost-reim-
bursement, term form contracts is to
make provisional payment of fee (i.e.
the fixed fee on cost-plus-fixed-fee type
contracts or the base fee on cost-plus-
award-fee type contracts) on a percent-
age of work completed basis, when such
a method will not prove detrimental to
proper contract performance. Percent-
age of work completed is the ratio of
the direct labor hours performed in re-
lation to the direct labor hours set
forth in the contract in clause 48 CFR
1552.211-73, Level of Effort—Cost Reim-
bursement Contract. Provisional pay-
ment of fee will remain subject to
withholding provisions, such as in FAR
52.216-8, Fixed Fee.

[82 FR 33019, July 19, 2017]
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1516.303 Cost-sharing contracts.

1516.303-71 Definition.

Cost-sharing is a generic term denot-
ing any situation where the Govern-
ment does not fully reimburse a con-
tractor for all allowable costs nec-
essary to accomplish the project under
the contract. This term encompasses
cost-matching and cost-limitations, in
addition to cost-sharing. Cost-sharing
does not include usual contractual lim-
itations such as indirect cost ceilings
in accordance with FAR 42.707, or ceil-
ings on travel or other direct costs.
Cost-sharing contracts may be required
as a result of Congressional mandate.

[61 FR 14504, Apr. 2, 1996]

1516.303-72 Policy.

(a) The Agency shall use cost-sharing
contracts where the principal purpose
is ultimate commercialization and uti-
lization of technologies by the private
sector. There should also be a reason-
able expectation of future economic
benefits for the contractor and the
Government beyond the Government’s
contract.

(b) Cost-sharing may be accom-
plished by a contribution to either di-
rect or indirect costs, provided such
costs are reasonable, allocable and al-
lowable in accordance with the cost
principles of the contract. Allowable
costs which are absorbed by the con-
tractor as its share of contract costs
may not be charged directly or indi-
rectly to the Agency or the Federal
Government.

(c) Unsolicited proposals will be con-
sidered on a case-by-case basis by the
Contracting Officer as to the appro-
priateness of cost-sharing.

[61 FR 14504, Apr. 2, 1996]

1516.303-73 Types of cost-sharing.

(a) Cost-sharing may be accom-
plished in various forms or combina-
tions. These include, but are not lim-
ited to: cash outlays, real property or
interest therein, personal property or
services, cost matching, or other in-
kind contributions.

(b) In-kind contributions represent
non-cash contributions provided by the
performing contractor which would



Environmental Protection Agency

normally be a charge against the con-
tract. While in-kind contributions are
an acceptable method of cost-sharing,
should the booked costs of property ap-
pear unrealistic, the fair market value
of the property shall be determined
pursuant to 1516.303-74 of this chapter.

(¢) In-kind contributions may be in
the form of personal property (equip-
ment or supplies) or services which are
directly beneficial, specifically identi-
fiable and necessary for the perform-
ance of the contract. In-kind contribu-
tions must meet all of the following
criteria before acceptance.

(1) Be verifiable from the contrac-
tor’s books and records;

(2) Not be included as contributions
under any other Federal contract;

(3) Be necessary to accomplish
project objectives;

(4) Provide for types of charges that
would otherwise be allowable under ap-
plicable Federal cost principles appro-
priate to the contractor’s organization;
and

(6) Not be paid for by the Federal
Government under any contract, agree-
ment or grant.

[61 FR 14504, Apr. 2, 1996]

1516.303-74 Determining the value of
in-kind contributions.

In-kind contributions accepted from
a contractor will be addressed on a
case-by-case basis provided the estab-
lished values do not exceed fair market
values.

(a) Where the Agency receives title
to donated land, building, equipment or
supplies and the property is not fully
consumed during performance of the
contract, the Contracting Officer
should establish the property’s value
based on the contractor’s booked costs
(i.e., acquisition cost less depreciation,
if any) at the time of donation. If the
booked costs reflect unrealistic values
when compared to current market con-
ditions, the Contracting Officer may
establish another appropriate value if
supported by an independent appraisal
of the fair market value of the donated
property or property in similar condi-
tion and circumstances.

(b) The Contracting Officer will mon-
itor reports of in-kind costs as they are
incurred or recognized during the con-
tract period of performance to deter-
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mine that the value of in-kind services
does not exceed fair market values.

(c) The value of any services or the
use of personal or real property do-
nated by a contractor should be estab-
lished when necessary in accordance
with generally accepted accounting
policies and Federal cost principles.

[61 FR 14505, Apr. 2, 1996]

1516.303-75 Amount of cost-sharing.

(a) Contractors should contribute a
reasonable amount of the total project
cost covered under the contract. The
ratio of cost participation should cor-
relate to the apparent advantages
available to performers and the prox-
imity of implementing commercializa-
tion, i.e., the higher the potential for
future profits, the higher the contrac-
tor’s share should be.

(b) Fee will not be paid to the con-
tractor or any member of the con-
tractor team (subcontractors and con-
sultants) which has a substantial and
direct interest in the contract, or is in
a position to gain long term benefits
from the contract. A vulnerability the
Contracting Officer should consider in
reviewing a prime contractor’s request
for consent to subcontract is whether
subcontractors under prime cost-shar-
ing contracts have a significant direct
interest in the contract to gain long-
term benefits from the contract.

(c) The Contracting Officer, with the
input of technical experts, may con-
sider the following factors in deter-
mining reasonable levels of cost shar-
ing:

(1) The availability of the technology
to competitors;

(2) Improvements in the contractor’s
market share position;

(3) The time and risk necessary to
achieve success;

(4) If the results of the project in-
volve patent rights which could be sold
or licensed;

(5) If the contractor has non-Federal
sources of funds to include as cost par-
ticipation; and

(6) If the contractor has the produc-
tion and other capabilities to cap-
italize the results of the project.

(d) A contractor’s cost participation
can be provided by other subcontrac-
tors with which it has contractual ar-
rangements to perform the contract as
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long as the contractor’s cost-sharing
goal is met.

[61 FR 14505, Apr. 2, 1996]

1516.303-76 Fee on cost-sharing con-
tracts by subcontractors.

(a) Subcontractors under prime cost-
sharing contracts who do not have a
significant direct interest in the con-
tract or who are not in a position to
gain long-term benefits from the con-
tract may earn a fee.

(b) Contracting Officers should be
alert to a potential vulnerability for
the Government under cost-sharing
contracts when evaluating proposed
subcontractors or consenting to a sub-
contract during contract administra-
tion, where the subcontractor is a
wholly-owned subsidiary of the prime.
The vulnerability consists of the sub-
sidiary earning a large amount of fee,
which could be returned to the prime
through stock dividends or other inter-
company transactions. This could cir-
cumvent the objective of a cost-sharing
contract.

[61 FR 14505, Apr. 2, 1996]

1516.303-77 Administrative
ments.

(a) The initial Procurement Request
shall reflect the total estimated cost of
the cost-sharing contract. The face
page of the contract award shall indi-
cate the total estimated cost of the
contract, the Contractor’s share of the
cost, and the Government’s share of
the cost.

(b) The manner of cost-sharing and
how it is to be accomplished shall be
set forth in the contract. Additionally,
contracts which provide for cost-shar-
ing shall require the contractor to
maintain records adequate to reflect
the nature and extent of their cost-
sharing as well as those costs charged
the Agency. Such records may be sub-
ject to an Agency audit.

[61 FR 14505, Apr. 2, 1996]

1516.307

(a) The Contracting Officer shall in-
sert the clause in 1552.216-71, Date of
Incurrence of Cost, in cost-reimburse-
ment contracts when an anticipatory
cost letter has been issued on the
project.

require-

Contract clauses.
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(b) The Contracting Officer shall in-
sert the clause at 1552.216-74, Payment
of Fee, in solicitations and contracts
where a cost-reimbursement term form
contract is contemplated, unless the
Contracting Officer determines that
such a provision would be detrimental
to ensuring proper contract perform-
ance.

(c) The Contracting Officer shall in-
sert a clause substantially the same as
48 CFR 1552.216-76, Estimated Cost and
Cost-Sharing, in solicitations and con-
tracts where the total incurred costs
are shared by the contractor on a
straight percentage basis. The Con-
tracting Officer may develop other
clauses, as appropriate, following the
same approach, but reflecting different
cost-sharing arrangements negotiated
on specific contract actions.

[49 FR 8852, Mar. 8, 1984, as amended at 56 FR
43711, Sept. 4, 1991; 61 FR 14505, Apr. 2, 1996;
61 FR 57338, Nov. 6, 1996]

1516.370 Solicitation provision.

The solicitation document shall state
whether any cost-sharing is required,
and may set forth a target level of
cost-sharing. Although technical con-
siderations are normally most impor-
tant, the degree of cost-sharing may be
considered in a selection decision when
cost becomes a determinative factor in
a selection decision.

[61 FR 14505, Apr. 2, 1996]

Subpart 1516.4—Incentive
Contracts

1516.401-1 General.

1516.401-70 Award term incentives.

(a) Award term incentives enable a
contractor to become eligible for addi-
tional periods of performance under a
current contract by achieving pre-
scribed performance measures under
that contract.

(b) Award term incentives are de-
signed to motivate contractors to pro-
vide superior performance. Superior
performance must be defined in the
Award Term Incentive Plan. Accord-
ingly, the prescribed performance
measures, i.e., acceptable quality levels
(AQL), which must be achieved by a
contractor to become eligible for an
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award term will be in excess of the
AQLs necessary for Government ac-
ceptance of contract deliverables, un-
less rationale is documented that such
service is beyond the contractor’s capa-
bility or control.

(c) The Award Term Incentive Plan
sets forth the evaluation process, in-
cluding the evaluation criteria and per-
formance measures, and serves as the
basis for award term decisions. The
Award Term Incentive Plan may be
unilaterally revised by the Govern-
ment.

(d) Award term incentives may be
used in conjunction with options. The
Federal Acquisition Regulation does
not prescribe a level of performance for
the exercise of options, as contrasted
with award term incentives, which
should require superior performance as
discussed in paragraph (b) of this sub-
section. Award term incentive periods
will follow any option periods.

(e)(1) The Government has the unilat-
eral right not to grant or to cancel
award term incentive periods and the
associated award term incentive plans
if—

(i) The Contracting Officer has failed
to initiate an award term incentive pe-
riod, regardless of whether the contrac-
tor’s performance permitted the Con-
tracting Officer to consider initiating
the award term incentive period; or

(ii) The contractor has failed to
achieve the performance measures for
the corresponding evaluation period; or

(iii) The Government notifies the
contractor in writing it does not have
funds available for the award term; or

(iv) The Government no longer has a
need for the award term incentive pe-
riod at or before the time an award
term incentive period is to commence.

(2) When an award term incentive pe-
riod is not granted or cancelled, any—

(i) Prior award term incentive peri-
ods for which the contractor remains
otherwise eligible are unaffected.

(ii) Subsequent award term incentive
periods are thereby also cancelled.

(f) Award term incentives may be ap-
propriate for any type of service con-
tract.

[73 FR 1980, Jan. 11, 2008, as amended at 85
FR 17506, Mar. 30, 2020]
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1516.401-270 Definition.

Acceptable quality level (AQL) as used
in this subpart means the minimum
percent of deliverables which are com-
pliant with a given performance stand-
ard that would permit a contractor to
become eligible for an award term in-
centive. The performance necessary for
eligibility for the award term incentive
must be in excess of that necessary for
the Government acceptance of contract
deliverables. The AQLs associated with
the award term incentive shall exceed
the AQLs associated with the accept-
ance of contract deliverables. For ex-
ample, under contract X, acceptable
performance is 75 percent of reports
submitted to the Government within
five days. However, to be eligible for an
award term incentive, 85 percent of re-
ports must be submitted to the Govern-
ment within five days.

[85 FR 17506, Mar. 30, 2020]

1516.405-2 Cost-plus-award-fee con-

tracts.

1516.405-270 Definitions.

(a) Performance Evaluation Board
(PEB). Group of Government officials
responsible for assessing the quality of
contract performance and recom-
mending the appropriate fee.

(b) Fee Determination Official. Indi-
vidual responsible for reviewing the
recommendations of the PEB and mak-
ing the final determination of the
amount of award fee to be awarded to
the contractor.

[60 FR 43404, Aug. 21, 1995. Redesignated at 73
FR 1981, Jan. 11, 2008]

1516.405-271 Limitations.

(a) No award fee may be earned if the
Fee Determination Official determines
that contractor performance has been
satisfactory or less than satisfactory.
A contractor may earn award fee only
for performance rated above satisfac-
tory or excellent. All award fee plans
shall disclose to offerors the numerical
rating necessary to be deemed ‘‘above
satisfactory’ or ‘‘excellent’ for award
fee purposes.

(b) The base fee shall not exceed
three percent of the estimated cost of
the contract, exclusive of the fee.
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(c) Unearned award fee may not be
carried forward from one performance
period into a subsequent performance
period unless approved by the FDO.

(d) The payment of award fee on a
provisional basis is not authorized.

[60 FR 43404, Aug. 21, 1995. Redesignated at 73
FR 1981, Jan. 11, 2008]

1516.405-272 Waiver.

The Chief of the Contracting Office
may waive the limitations in para-
graphs (a), (b), and (d) of 1516.404-273 on
a case-by-case basis when unusual or
compelling circumstances exist. The
waiver shall be supported by a jus-
tification and coordinated with the Ac-
quisition Policy and Training Service
Center in the Office of Acquisition
Management.

[60 FR 43404, Aug. 21, 1995. Redesignated at 73
FR 1981, Jan. 11, 2008, as amended at 78 FR
46290, July 31, 2013]

1516.406 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause at 15562.216-70, Award fee
(MAY 2000), in solicitations and con-
tracts where a cost-plus-award-fee con-
tract is contemplated.

(b) The Contracting Officer shall in-
sert the provision at 48 CFR 1552.216-75,
Base Fee and Award Fee Proposal, in
all solicitations which contemplate the
award of cost-plus-award-fee contracts.
The Contracting Officer shall insert
the appropriate percentages.

(c) The Contracting Officer shall in-
sert the clauses at 1552.216-77, Award
Term Incentive, 1552.216-78, Award
Term Incentive Plan, and 1552.216-79,
Award Term Availability of Funds, in
solicitations and contracts when award
term incentives are contemplated. The
clauses at 1552.216-77 and 1552.216-78
may be used on substantially the same-
as basis.

(d) If the Contracting Officer wishes
to use the ratings set forth in the De-
partment of Defense Contractor Per-
formance Assessment Reporting Sys-
tem on the contract at hand as the
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basis for contractor eligibility for an
award term incentive, the Contracting
Officer shall insert the clause at
1552.216-78.

[60 FR 43404, Aug. 21, 1995, as amended at 64
FR 3876, Jan. 26, 1999; 65 FR 31500, May 18,
2000. Redesignated and amended at 73 FR
1981, Jan. 11, 2008; 78 FR 46290, July 31, 2013;
81 FR 31528, May 19, 2016; 82 FR 33019, July 19,
2017; 85 FR 17506, Mar. 30, 2020]

Subpart 1516.5—Indefinite-
Delivery Contracts

1516.505 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause in 1552.216-72, Ordering—
By Designated Ordering Officers, or a
clause substantially similar to the sub-
ject clause, in indefinite delivery/in-
definite quantity type solicitations and
contracts. The Contracting Officer
shall insert Alternate I when formal
input from the Contractor will not be
obtained prior to order issuance.

(b) The contracting officer shall in-
sert clause substantially the same as
1552.216-73, Fired Rates for Services—In-
definite Delivery/Indefinite Quantity Con-
tract, in solicitations and contracts to
specify fixed rates for services. Con-
tracting officers may use Alternate I
for procurements that will have order
performance periods longer than one
year. Alternate I has a different para-
graph (c¢) from the Basic form. Con-
tracting officers must use the Basic
form as prescribed for procurements
that will have orders with performance
periods of one year or less. Contracting
officers may use both the Basic form
and Alternate I for procurements that
will have mixed-length orders, where
some are for one year or less, and oth-
ers are for longer than one year. In
such cases contracting officers must
include procurement language that the
Basic form applies to orders less than
one year, and Alternate I applies to or-
ders longer than one year.

[49 FR 8852, Mar. 8, 1984, as amended at 79 FR
37960, July 3, 2014; 86 FR 55713, Oct. 7, 2021]
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Subpart 1516.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

1516.603 Letter Contracts.

1516.603-1 What is a Notice to Pro-
ceed?

(a) A Notice to Proceed (NTP) is a
type of letter contract issued pursuant
to FAR 16.603 under which an EPA Fed-
eral Classification Series 1102 (FCS)
contracting officer or a duly authorized
EPA on-scene coordinator with dele-
gated procurement authority may ini-
tiate, in certain defined situations and
subject to certain limitations and con-
ditions, contracting actions to respond
to certain situations as described in
CERCLA section 104(a)(1) (42 TU.S.C.
9604(a)(1)) and the Clean Water Act sec-
tions 311(c)(2) and (e)(1)(B) (33 U.S.C.
1321(c)(2) and (e)(1)(B)). An NTP may be
utilized as a contractual instrument
for certain—

(1) Actions that EPA is authorized to
undertake under CERCLA section
104(a)(1), 42 U.S.C. 9604(a)(1), and the
National Oil and Hazardous Substances
Pollution Contingency Plan (40 CFR
part 300), to respond to situations
where any hazardous substance has
been released or there is a substantial
threat of such a release into the envi-
ronment, or there is a release or sub-
stantial threat of release into the envi-
ronment of any pollutant or contami-
nant which may present an imminent
and substantial danger to the public
health or welfare, and

(2) Actions that EPA is authorized to
undertake under sections 311(c)(2) and
(e)(1)(B) of the Clean Water Act, 33
U.S.C. 1321(¢c)(2) and (e)(1)(B), and the
National Oil and Hazardous Substances
Pollution Contingency Plan (40 CFR
part 300), to respond when there is a
discharge, or a substantial threat of a
discharge (to or upon navigable waters,
adjoining shorelines, the contiguous
zone, or natural resources belonging to,
appertaining to, or under the exclusive
management of the United States), of
oil or a hazardous substance from a
vessel, onshore facility, or offshore fa-
cility that is a substantial threat to
the public health or welfare. Pursuant
to a class Justification For Other Than
Full and Open Competition executed
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under the authority of FAR 6.302-2 and
6.303-1(c), an NTP may be issued on a
non-competitive basis.

(b) What do subsections 1516.603-1 and
1516.603-2 cover? EPAAR 1516.603-1 and
1516.603-2 contain information and pro-
cedures relating to issuance and
definitization of an NTP. An NTP is
subject to, and must comply with, the
applicable requirements for letter con-
tracts in FAR 16.603 and the require-
ments in this section, and be defini-
tized by an EPA FCS 1102 contracting
officer.

[66 FR 12900, Mar. 1, 2001]

1516.603-2 What are the requirements
for use of an NTP?

(a) An EPA FCS 1102 contracting offi-
cer or a duly authorized EPA on-scene
coordinator with a delegation of pro-
curement authority may issue an NTP
so long as it does not exceed the limits
of his or her procurement authority
and only when all of the following con-
ditions have been met:

(1) A written determination has been
made by the Federal on-scene coordi-
nator that—

(i) As authorized by and consistent
with CERCLA section 104(a)(1), 42
U.S.C. 9604(a)(1), and the National Oil
and Hazardous Substances Pollution
Contingency Plan (40 CFR part 300),
the EPA must take action to respond
to a hazardous substance release or
substantial threat of such a release
into the environment, or a release or
substantial threat of a release into the
environment of any pollutant or con-
taminant which may present an immi-
nent and substantial danger to the pub-
lic health or welfare, or

(ii) As authorized by and consistent
with the Clean Water Act sections
311(c)(2) and (e)(1)(B), 33 TU.S.C.
1321(c)(2) and (e)(1)(B), and the Na-
tional Oil and Hazardous Substances
Pollution Contingency Plan (40 CFR
part 300), the EPA must take action to
respond to a discharge, or a substantial
threat of a discharge (to or upon navi-
gable waters, adjoining shorelines, the
contiguous zone, or natural resources
belonging to, appertaining to, or under
the exclusive management of the
United States), of oil or a hazardous
substance from a vessel, offshore facil-
ity, or onshore facility that is of such
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a size and character as to pose a sub-
stantial threat to the public health or
welfare of the United States; and

(2) Before a duly authorized EPA on-
scene coordinator with a delegation of
procurement authority may issue an
NTP, he or she must confirm that an
EPA FCS 1102 contracting officer is not
available to provide the required con-
tracting support by the time the Fed-
eral on-scene coordinator requires the
response action to be undertaken; and

(3) A written determination is made
by an EPA FCS 1102 contracting officer
or a duly authorized EPA on-scene co-
ordinator with a delegation of procure-
ment authority that there is no other
existing contracting mechanism avail-
able to provide the required con-
tracting support by the time required,
including the inability of an existing
emergency response contractor or
other existing contract vehicle to re-
spond in the required time frame.
These conditions, as well as any other
requirements applicable to NTPs or
letter contracts contained in the FAR
or EPAAR , must be met before an NTP
can be issued by an EPA FCS 1102 con-
tracting officer or a duly authorized
EPA on-scene coordinator with a dele-
gation of procurement authority.

(b) What should be included in an
NTP? (1) Since an NTP is a type of let-
ter contract, it is subject to the re-
quirements of FAR 16.603. All of the
relevant requirements of FAR 16.603
apply to NTP’s including FAR 16.603-2,
16.603-3, and 16.603-4, and an NTP will
include all appropriate FAR and
EPAAR contract clauses. An NTP
should also include an overall price
ceiling and be as complete and definite
as possible under the circumstances.
To the extent NTPs require modifica-
tion of any FAR or EPAAR prescribed
procedures or clauses, an appropriate
FAR or EPAAR deviation will be pre-
pared.

(2) The EPA FCS 1102 contracting of-
ficer or duly authorized EPA on-scene
coordinator with a delegation of pro-
curement authority shall include in
each NTP the clauses required by the
FAR or EPAAR for the type of defini-
tive contract contemplated and any ad-
ditional clauses known to be appro-
priate for it. In addition, the following
clauses must be inserted in the solici-
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tation (if one is issued) and the NTP
when an NTP is used:

(i) The clause at FAR 52.216-23, Exe-
cution and Commencement of Work,
except that the term on-scene coordi-
nator may be used in place of the term
contracting officer;

(ii) The clause at FAR 52.216-24, Lim-
itation of Government Liability, with
dollar amounts completed in a manner
consistent with FAR 16.603-2(d); and

(iii) The clause at FAR 52.216-25, Con-
tract Definitization, with its paragraph
(b) completed in a manner consistent
with FAR 16.603-2(c) or any applicable
FAR deviation. The clause at FAR
52.216-26, Payment of Allowable Costs
Before Definitization, shall also be in-
cluded in a solicitation (if one is
issued) and NTPs if a cost-reimburse-
ment definitive contract is con-
templated.

(3) Each NTP shall, as required by
the clause at FAR 52.216-25, Contract
Definitization, contain a negotiated
definitization schedule that includes:

(i) Dates for submission of the con-
tractor’s price proposal, required cost
and pricing data, and if required,
make-or-buy and subcontracting plans;

(ii) The date for the start of negotia-
tions; and

(iii) A target date for definitization
which shall be the earliest practicable
date for definitization (an NTP must be
definitized by an EPA FCS 1102 con-
tracting officer). The schedule will pro-
vide for definitization of the NTP with-
in 90 calendar days after the date of the
NTP award. However, the EPA FCS
1102 contracting officer may, in ex-
treme cases and according to agency
procedures, authorize an additional pe-
riod. If, after exhausting all reasonable
efforts, the EPA FCS 1102 contracting
officer and the contractor cannot nego-
tiate a definitive contract because of
failure to reach agreement as to price
or fee, the clause at 52.216-25 requires
the contractor to proceed with the
work and provides that the contracting
officer may, with the approval of the
head of the contracting activity, deter-
mine a reasonable price or fee in ac-
cordance with subpart 15.4 and part 31
of the FAR, subject to appeal as pro-
vided in the Disputes clause.

(4) The maximum liability of the
Government inserted in the clause at
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52.216-24, Limitation of Government Li-
ability, shall, as approved by the offi-
cial who authorized the NTP, be the es-
timated amount necessary to cover the
contractor’s requirements for funds to
complete the work to be performed
under the NTP. However, it shall not
exceed the estimated cost of the defini-
tive contract.

(c) Are there any financial or mone-
tary limitations on the use of an NTP?
In addition to the requirements for
issuance of an NTP set forth elsewhere
in this subpart—

(1) The total definitized dollar value
of an individual NTP shall not exceed
$200,000.00, and

(2) The applicable Program Office
must commit and make available ap-
propriate funding for the emergency re-
sponse action taken under the NTP
prior to NTP issuance.

(d) Are there any other procedural re-
quirements for issuance of an NTP? An
NTP must be issued in writing by the
EPA FCS 1102 contracting officer or
the duly authorized EPA on-scene coor-
dinator with a delegation of procure-
ment authority using a Standard Form
33. In addition, the EPA FCS 1102 con-
tracting officer or the EPA on-scene
coordinator awarding the NTP must
ensure that the NTP complies with all
applicable requirements for letter con-
tracts set forth in the FAR and the re-
quirements of this section, includes all
relevant provisions and clauses, and
that all actual or potential conflict of
interest or other contracting issues are
identified and resolved prior to NTP
issuance. To assist the EPA on-scene
coordinator and EPA FCS 1102 con-
tracting officer in their responsibilities
regarding NTP award, an NTP check-
list will be completed by the EPA FCS
1102 contracting officer or EPA on-
scene coordinator prior to issuance of
the NTP.

(e) What happens after an NTP is
awarded to a contractor? (1) If an NTP
is issued by a duly authorized EPA on-
scene coordinator with a delegation of
procurement authority, he or she must
notify the cognizant EPA FCS 1102 con-
tracting officer of the NTP award, and
provide the NTP checklist to the con-
tracting officer, as soon as possible but
in no event later than the next work-
ing day after NTP issuance.
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(2) Within 5 working days of the EPA
on-scene coordinator’s award of an
NTP, the on-scene coordinator shall
provide to the cognizant EPA FCS 1102
contracting officer all NTP documents,
materials, and information necessary
for the contracting officer to definitize
the contract, and should retain a copy
for his/her records. An EPA FCS 1102
contracting officer will be responsible
for definitization of the NTP consistent
with the definitization procedures set
forth in this subpart. During the proc-
ess of definitizing the NTP, the EPA
FCS 1102 contracting officer will send
the contractor the ‘‘Representations,
Certifications, and Other Statements
of Offerors’ for completion. The con-
tractor will complete this information,
and any other required information,
and submit it to the EPA FCS 1102 con-
tracting officer prior to definitization
of the NTP.

(f) The CCO, who is authorized by
EPAAR 1516.603-3 to make the deter-
mination to use a letter contract, shall
make a class determination and find-
ings authorizing EPA FCS 1102 con-
tracting officers and duly authorized
EPA on-scene coordinators with dele-
gations of procurement authority to
award NTPs pursuant to the conditions
set forth in this subpart.

[66 FR 12900, Mar. 1, 2001]

1516.603-3 Limitations.

The CCO is authorized to make the
determination in FAR 16.603-3.

[656 FR 24580, June 18, 1990, as amended at 59
FR 18976, Apr. 21, 1994]
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