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(3) Bona fide news documentary (if
the appearance of the candidate is inci-
dental to the presentation of the sub-
ject or subjects covered by the news
documentary); or

(4) On-the-spot coverage of bona fide
news events (including, but not limited
to political conventions and activities
incidental thereto) shall not be deemed
to be use of a system. (section 315(a) of
the Communications Act.)

(b) Uses. As used in this section and
§76.206, the term ‘‘use’” means a can-
didate appearance (including by voice
or picture) that is not exempt under
paragraphs 76.205 (a)(1) through (a)(4) of
this section.

(c) Timing of request. A request for
equal opportunities must be submitted
to the system within 1 week of the day
on which the first prior use giving rise
to the right of equal opportunities oc-
curred: Provided, however, That where
the person was not a candidate at the
time of such first prior use, he or she
shall submit his or her request within
1 week of the first subsequent use after
he or she has become a legally quali-
fied candidate for the office in ques-
tion.

(d) Burden of proof. A candidate re-
questing equal opportunities of the sys-
tem or complaining of noncompliance
to the Commission shall have the bur-
den of proving that he or she and his or
her opponent are legally qualified can-
didates for the same public office.

(e) Discrimination between candidates.
In making time available to candidates
for public office, no system shall make
any discrimination between candidates
in practices, regulations, facilities, or
services for or in connection with the
service rendered pursuant to this part,
or make or give any preference to any
candidate for public office or subject
any such candidate to any prejudice or
disadvantage; nor shall any system
make any contract or other agreement
which shall have the effect of permit-
ting any legally qualified candidate for
any public office to cablecast to the ex-
clusion of other legally qualified can-
didates for the same public office.

[67 FR 210, Jan. 3, 1992, as amended at 59 FR
14568, Mar. 29, 1994]
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§76.206 Candidate rates.

(a) Charges for use of cable television
systems. The charges, if any, made for
the use of any system by any person
who is a legally qualified candidate for
any public office in connection with his
or her campaign for nomination for
election, or election, to such office
shall not exceed:

(1) During the 45 days preceding the
date of a primary or primary runoff
election and during the 60 days pre-
ceding the date of a general or special
election in which such person is a can-
didate, the lowest unit charge of the
system for the same class and amount
of time for the same period.

(i) A candidate shall be charged no
more per unit than the system charges
its most favored commercial adver-
tisers for the same classes and amounts
of time for the same periods. Any sys-
tem practices offered to commercial
advertisers that enhance the value of
advertising spots must be disclosed and
made available to candidates upon
equal terms. Such practices include but
are not limited to any discount privi-
leges that affect the value of adver-
tising, such as bonus spots, time-sen-
sitive make goods, preemption prior-
ities, or any other factors that enhance
the value of the announcement.

(ii) The Commission recognizes non-
preemptible, preemptible with notice,
immediately preemptible and run-of-
schedule as distinct classes of time.

(iii) Systems may establish and de-
fine their own reasonable classes of im-
mediately preemptible time so long as
the differences between such classes
are based on one or more demonstrable
benefits associated with each class and
are not based solely upon price or iden-
tity of the advertiser. Such demon-
strable benefits include, but are not
limited to, varying levels of preemp-
tion protection, scheduling flexibility,
or associated privileges, such as guar-
anteed time-sensitive make goods. Sys-
tems may not use class distinctions to
defeat the purpose of the lowest unit
charge requirement. All classes must
be fully disclosed and made available
to candidates.

(iv) Systems may establish reason-
able classes of preemptible with notice
time so long as they clearly define all
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such classes, fully disclose them and
make them available to candidates.

(V) Systems may treat non-
preemptible and fixed position as dis-
tinct classes of time provided that sys-
tems articulate clearly the differences
between such classes, fully disclose
them, and make them available to can-
didates.

(vi) Systems shall not establish a
separate, premium-priced class of time
sold only to candidates. Systems may
sell higher-priced non-preemptible or
fixed time to candidates if such a class
of time is made available on a bona fide
basis to both candidates and commer-
cial advertisers, and provided such
class is not functionally equivalent to
any lower-priced class of time sold to
commercial advertisers.

(vii) [Reserved]

(viii) Lowest unit charge may be cal-
culated on a weekly basis with respect
to time that is sold on a weekly basis,
such as rotations through particular
programs or dayparts. Systems elect-
ing to calculate the lowest unit charge
by such a method must include in that
calculation all rates for all announce-
ments scheduled in the rotation, in-
cluding announcements aired under
long-term advertising contracts. Sys-
tems may implement rate increases
during election periods only to the ex-
tent that such increases constitute
“ordinary business practices,” such as
seasonal program changes or changes
in audience ratings.

(ix) Systems shall review their adver-
tising records periodically throughout
the election period to determine
whether compliance with this section
requires that candidates receive re-
bates or credits. Where necessary, sys-
tems shall issue such rebates or credits
promptly.

(x) Unit rates charged as part of any
package, whether individually nego-
tiated or generally available to all ad-
vertisers, must be included in the low-
est unit charge calculation for the
same class and length of time in the
same time period. A candidate cannot
be required to purchase advertising in
every program or daypart in a package
as a condition for obtaining package
unit rates.

(xi) Systems are not required to in-
clude non-cash promotional merchan-

§76.206

dising incentives in lowest unit charge
calculations; provided, however, that
all such incentives must be offered to
candidates as part of any purchases
permitted by the system. Bonus spots,
however, must be included in the cal-
culation of the lowest unit charge cal-
culation.

(xii) Make goods, defined as the re-
scheduling of preempted advertising,
shall be provided to candidates prior to
election day if a system has provided a
time-sensitive make good during the
year preceding the pre-election periods,
respectively set forth in paragraph
(a)(1) of this section, to any commer-
cial advertiser who purchased time in
the same class.

(xiii) Systems must disclose and
make available to candidates any
make good policies provided to com-
mercial advertisers. If a system places
a make good for any commercial adver-
tiser or other candidate in a more valu-
able program or daypart, the value of
such make good must be included in
the calculation of the lowest unit
charge for that program or daypart.

(2) At any time other than the re-
spective periods set forth in paragraph
(a)(1) of this section, systems may
charge legally qualified candidates for
public office no more than the charges
made for comparable use of the system
by commercial advertisers. The rates,
if any, charged all such candidates for
the same office shall be uniform and
shall not be rebated by any means, di-
rect or indirect. A candidate shall be
charged no more than the rate the sys-
tem would charge for comparable com-
mercial advertising. All discount privi-
leges otherwise offered by a system to
commercial advertisers must be dis-
closed and made available upon equal
terms to all candidates for public of-
fice.

(b) If a system permits a candidate to
use its cablecast facilities, the system
shall make all discount privileges of-
fered to commercial advertisers, in-
cluding the lowest unit charges for
each class and length of time in the
same time period and all corresponding
discount privileges, available on equal
terms to all candidates. This duty in-
cludes an affirmative duty to disclose
to candidates information about rates,
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terms, conditions and all value-enhanc-
ing discount privileges offered to com-
mercial advertisers, as provided in
§76.1611. Systems may use reasonable
discretion in making the disclosure;
provided, however, that the disclosure
includes, at a minimum, the following
information:

(1) A description and definition of
each class of time available to com-
mercial advertisers sufficiently com-
plete enough to allow candidates to
identify and understand what specific
attributes differentiate each class;

(2) A description of the lowest unit
charge and related privileges (such as
priorities against preemption and
make goods prior to specific deadlines)
for each class of time offered to com-
mercial advertisers;

(3) A description of the system’s
method of selling preemptible time
based upon advertiser demand, com-
monly known as the ‘‘current selling
level,” with the stipulation that can-
didates will be able to purchase at
these demand-generated rates in the
same manner as commercial adver-
tisers;

(4) An approximation of the likeli-
hood of preemption for each kind of
preemptible time; and

(5) An explanation of the system’s
sales practices, if any, that are based
on audience delivery, with the stipula-
tion that candidates will be able to
purchase this kind of time, if available
to commercial advertisers.

(c) Once disclosure is made, systems
shall negotiate in good faith to actu-
ally sell time to candidates in accord-
ance with the disclosure.

[67 FR 210, Jan. 3, 1992, as amended at 57 FR
27709, June 22, 1992; 65 FR 53615, Sept. 5, 2000]

§76.213 Lotteries.

(a) No cable television system oper-
ator, except as in paragraph (c), when
engaged in origination cablecasting
shall transmit or permit to be trans-
mitted on the origination cablecasting
channel or channels any advertisement
of or information concerning any lot-
tery, gift, enterprise, or similar
scheme, offering prizes dependent in
whole or in part upon lot or chance, or
any list of prizes drawn or awarded by
means of any such lottery, gift enter-
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prise, or scheme, whether said list con-
tains any part or all of such prizes.

(b) The determination whether a par-
ticular program comes within the pro-
visions of paragraph (a) of this section
depends on the facts of each case. How-
ever, the Commission will in any event
consider that a program comes within
the provisions of paragraph (a) of this
section if in connection with such pro-
gram a prize consisting of money or
thing of value is awarded to any person
whose selection is dependent in whole
or in part upon lot or chance, if as a
condition of winning or competing for
such prize, such winner or winners are
required to furnish any money or thing
of value or are required to have in their
possession any product sold, manufac-
tured, furnished, or distributed by a
sponsor of a program cablecast on the
system in question.

(c) The provisions of paragraphs (a)
and (b) of this section shall not apply
to advertisements or lists of prizes or
information concerning:

(1) A lottery conducted by a State
acting under authority of State law
which is transmitted:

(i) By a cable system located in that
State;

(ii) By a cable system located in an-
other State which conducts such a lot-
tery; or

(iii) By a cable system located in an-
other State which is integrated with a
cable system described in paragraphs
(¢)(1)(@) or (c)(1)(ii) of this section, if
termination of the receipt of such
transmission by the cable systems in
such other State would be technically
infeasible.

(2) Any gaming conducted by an In-
dian Tribe pursuant to the Indian Gam-
ing Regulatory Act. (256 U.S.C. 2701 et
seq.).

(3) A lottery, gift enterprise or simi-
lar scheme, other than one described in
paragraph (c)(1) of this section, that is
authorized or not otherwise prohibited
by the State in which it is conducted
and which is:

(i) Conducted by a not-for-profit or-
ganization or a governmental organiza-
tion; or

(ii) Conducted as a promotional ac-
tivity by a commercial organization
and is clearly occasional and ancillary
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