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reimbursed by the Commission for such
expenses.

(c) Location and frequency of meetings.
The IAC will meet in Washington, DC
four times a year. Members must at-
tend a minimum of fifty percent of the
IAC’s yearly meetings and may be re-
moved by the Chairperson of the IAC
for failure to comply with this require-
ment.

(d) Participation in IAC meetings. Par-
ticipation at IAC meetings will be lim-
ited to IAC members or employees des-
ignated by IAC members to act on
their behalf. Members unable to attend
an IAC meeting should notify the IAC
Chairperson a reasonable time in ad-
vance of the meeting and provide the
name of the employee designated on
their behalf. With the exception of
Commission staff and individuals or
groups having business before the IAC,
no other persons may attend or partici-
pate in an IAC meeting.

(e) Commission support and oversight.
The Chairperson of the Commission, or
Commissioner designated by the Chair-
person for such purpose, will serve as a
liaison between the IAC and the Com-
mission and provide general oversight
for its activities. The IAC will also
communicate directly with the Chief,
Consumer & Governmental Affairs Bu-
reau, concerning logistical assistance
and staff support, and such other mat-
ters as are warranted.

[68 FR 52519, Sept. 4, 2003, as amended at 83
FR 733, Jan. 8, 2018; 88 FR 21433, Apr. 10, 2023]

PART 1—PRACTICE AND
PROCEDURE

Subpart A—General Rules of Practice and
Procedure

GENERAL

Sec.

1.1 Proceedings before the Commission.

1.2 Declaratory rulings.

1.3 Suspension, amendment, or waiver of
rules.

1.4 Computation of time.

1.5 Mailing address furnished by licensee.

1.6 Availability of station logs and records
for Commission inspection.

1.7 Documents are filed upon receipt.

1.8 Withdrawal of papers.

1.10 Transcript of testimony; copies of docu-
ments submitted.
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1.12 Notice to attorneys of Commission doc-
uments.

1.13 Filing of petitions for review and no-
tices of appeals of Commission orders.

1.14 Citation of Commission documents.

1.16 Unsworn declarations under penalty of
perjury in lieu of affidavits.

1.17 Truthful and accurate statements to
the Commission.

1.18 Administrative Dispute Resolution.

1.19 Use of metric units required.

PARTIES, PRACTITIONERS, AND WITNESSES

1.21 Parties.

1.22 Authority for representation.

1.23 Persons who may be admitted to prac-
tice.

1.24 Censure, suspension, or disbarment of
attorneys.

1.25 [Reserved]

1.26 Appearances.

1.27 Witnesses; right to counsel.

1.28-1.29 [Reserved]

PLEADINGS, BRIEFS, AND OTHER PAPERS

1.41 Informal requests for Commission ac-
tion.

1.42 Applications,
cross-reference.

1.43 Requests for stay; cross-reference.

1.44 Separate pleadings for different re-
quests.

1.45 Pleadings; filing periods.

1.46 Motions for extension of time.

1.47 Service of documents and proof of serv-
ice.

1.48 Length of pleadings.

1.49 Specifications as to pleadings and docu-
ments.

1.50 Specifications as to briefs.

1.51 Number of copies of pleadings, briefs
and other papers.

reports, complaints;

FORBEARANCE PROCEEDINGS

1.52 Subscription and verification.

1.53 Separate pleadings for petitions for for-
bearance.

1.54 Petitions for forbearance must be com-
plete as filed.

1.565 Public notice of petitions for forbear-
ance.

1.56 Motions for summary denial of peti-
tions for forbearance.

1.57 Circulation and voting of petitions for
forbearance.

1.68 Forbearance petition quiet period pro-
hibition.

1.59 Withdrawal or narrowing of petitions
for forbearance.

GENERAL APPLICATION PROCEDURES

1.61 Procedures for handling applications
requiring special aeronautical study.

1.62 Operation pending action on renewal
application.
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1.656 Substantial and significant changes in
information furnished by applicants to
the Commission.

1.68 Action on application for license to
cover construction permit.

1.77 Detailed application procedures; cross
references.

MISCELLANEOUS PROCEEDINGS

1.80 Forfeiture proceedings.

1.83 Applications for radio
censes.

1.85 Suspension of operator licenses.

1.87 Modification of license or construction
permit on motion of the Commission.

1.88 Predesignation pleading procedure.

1.89 Notice of violations.

1.91 Revocation and/or cease and desist pro-
ceedings; hearings.

1.92 Revocation and/or cease and desist pro-
ceedings; after waiver of hearing.

1.93 Consent orders.

1.94 Consent order procedures.

1.95 Violation of consent orders.

operator li-

RECONSIDERATION AND REVIEW OF ACTIONS
TAKEN BY THE COMMISSION AND PURSUANT
TO DELEGATED AUTHORITY; EFFECTIVE
DATES AND FINALITY DATES OF ACTIONS

1.101 General provisions.

1.102 Effective dates of actions taken pursu-
ant to delegated authority.

1.103 Effective dates of Commission actions;
finality of Commission actions.

1.104 Preserving the right of review; de-
ferred consideration of application for re-
view.

1.106 Petitions for reconsideration in non-
rulemaking proceedings.

1.108 Reconsideration on Commission’s own
motion.

1.110 Partial grants; rejection and designa-
tion for hearing.

1.113 Action modified or set aside by person,
panel, or board.

1.115 Application for review of action taken
pursuant to delegated authority.

1.117 Review on motion of the Commission.

Subpart B—Hearing Proceedings

GENERAL

1.201
1.202
1.203
1.204

Scope.

Official reporter; transcript.

The record.

Pleadings; definition.

1.2056 Continuances and extensions.

1.207 Interlocutory matters, reconsideration
and review; cross references.

1.209 Identification of responsible officer in
caption to pleading.

1.210 Electronic filing.

1.211 Service.

PARTICIPANTS AND ISSUES

1.221 Notice of hearing; appearances.
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1.223 Petitions to intervene.

1.224 Motion to proceed in forma pauperis.

1.225 Participation by non-parties; consider-
ation of communications.

1.227 Consolidations.

1.229 Motions to enlarge, change, or delete
issues.

PRESIDING OFFICER

1.241 Designation of presiding officer.

1.242 Appointment of case manager when
Commission is the presiding officer.

1.243 Authority of presiding officer.

1.244 Designation of a settlement officer.

1.245 Disqualification of presiding officer.

PREHEARING PROCEDURES

1.246 Admission of facts and genuineness of
documents.

1.248 Status conferences.

1.249 Presiding officer statement.

HEARING AND INTERMEDIATE DECISION

1.250 Discovery and preservation of evi-
dence; cross-reference.

1.251 Summary decision.

1.2563 Time and place of hearing.

1.2564 Nature of the hearing proceeding; bur-
den of proof.

1.2556 Order of procedure.

1.2568 [Reserved]

1.260 [Reserved]

1.261 Corrections to transcript.

1.263 Proposed findings and conclusions.

1.264 Contents of findings of fact and con-
clusions.

1.265 Closing the record.

1.267 Initial and recommended decisions.

REVIEW PROCEEDINGS

1.271 Delegation of review function.

1.273 Waiver of initial or recommended deci-
sion.

1.274 Certification of the record to the Com-
mission for decision when the Commis-
sion is not the presiding officer; pre-
siding officer unavailability.

1.276 Appeal and review of initial decision.

1.277 Exceptions; oral arguments.

1.279 Limitation of matters to be reviewed.

1.282 Final decision of the Commission.

INTERLOCUTORY ACTIONS IN HEARING
PROCEEDINGS

1.291
1.294
1.296
1.297
1.298

General provisions.
Oppositions and replies.
Service.

Oral argument.

Rulings; time for action.

APPEAL AND RECONSIDERATION OF PRESIDING
OFFICER’S RULING

1.301 Appeal from interlocutory rulings by a
presiding officer, other than the Commis-
sion, or a case manager; effective date of
ruling.
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1.302 Appeal from final ruling by presiding
officer other than the Commission; effec-
tive date of ruling.

THE DISCOVERY AND PRESERVATION OF
EVIDENCE

1.311 General.

1.313 Protective orders.

1.314 Confidentiality of information pro-
duced or exchanged.

1.315 Depositions upon oral examination—
notice and preliminary procedure.

1.316 [Reserved]

1.318 The taking of depositions.

1.319 Objections to the taking of deposi-
tions.

1.321 Use of depositions at the hearing.

1.323 Interrogatories to parties.

1.3256 Discovery and production of docu-
ments and things for inspection, copying,
or photographing.

SUBPENAS

1.331
1.333
1.334
1.335
1.336
1.337
1.338
1.339
1.340

Who may sign and issue.

Requests for issuance of subpena.
Motions to quash.

Rulings.

Service of subpenas.

Return of service.

Subpena forms.

Witness fees.

Attendance of witness; disobedience.

EVIDENCE

1.351
1.352

Rules of evidence.

Cumulative evidence.

1.353 Further evidence during hearing.

1.354 Documents containing matter not ma-
terial.

1.355 Documents in foreign language.

1.356 Copies of exhibits.

1.357 Mechanical reproductions as evidence.

1.358 Tariffs as evidence.

1.359 Proof of official record; authentication
of copy.

1.360 Proof of lack of record.

1.361 Other proof of official record.

1.362 Production of statements.

1.363 Introduction of statistical data.

1.364 Testimony by speakerphone.

HEARINGS ON A WRITTEN RECORD

1.370
1.371
1.372
1.373
1.374
1.375

Purpose.

General pleading requirements.

The affirmative case.

The responsive case.

The reply case.

Other written submissions.

1.376 Oral hearing or argument.

1.377 Certification of the written hearing
record to the Commission for decision.

Subpart C—Rulemaking Proceedings

GENERAL
1.399 Scope.

1.400 Definitions.

PETITIONS AND RELATED PLEADINGS

1.401
1.403
1.405
1.407

Petitions for rulemaking.
Notice and availability.
Responses to petitions; replies.
Action on petitions.

RULEMAKING PROCEEDINGS

1.411 Commencement of rulemaking pro-
ceedings.

1.412 Notice of proposed rulemaking.

1.413 Content of notice.

1.415 Comments and replies.

1.419 Form of comments and replies; num-
ber of copies.

1.420 Additional procedures in proceedings
for amendment of the FM or TV Tables
of Allotments, or for amendment of cer-
tain FM assignments.

1.421 Further notice of rulemaking.

1.423 Oral argument and other proceedings.

1.425 Commission action.

1.427 Effective date of rules.

1.429 Petition for reconsideration of final
orders in rulemaking proceedings.

INQUIRIES
1.430 Proceedings on a notice of inquiry.

Subpart D [Reserved]

Subpart E—Complaints, Applications, Tar-
iffs, and Reports Involving Common
Carriers

GENERAL

1.701
1.703

Show cause orders.
Appearances.

COMPLAINTS

1.711 Formal or informal complaints.

INFORMAL COMPLAINTS

1.716 Form.

1.717 Procedure.

1.718 Unsatisfied informal complaints; for-
mal complaints relating back to the fil-
ing dates of informal complaints.

1.719 Informal complaints filed pursuant to
section 258.

FORMAL COMPLAINTS

1.720
1.721
1.722

Purpose.

General pleading requirements.

Format and content of complaints.

1.723 Damages.

1.724 Complaints governed by
208(b)(1) of the Act.

1.725 Joinder of complainants and causes of
action.

1.726 Answers.

1.727 Cross-complaints and counterclaims.

1.728 Replies.

1.729 Motions.

section
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1.730 Discovery.

1.731 Confidentiality of information pro-
duced or exchanged.

1.732 Other required written submissions.

1.733 Status conference.

1.734 Fee remittance; electronic filing; cop-
ies; service; separate filings against mul-
tiple defendants.

1.735 Conduct of proceedings.

1.736 Accelerated Docket Proceedings.

1.737 Mediation.

1.738 Complaints filed pursuant to 47 U.S.C.
271(d)(6)(B).

1.739 Primary jurisdiction referrals.

1.740 Review period for section 208 formal

complaints not governed by section
208(b)(1) of the Act.
APPLICATIONS
1.741 Scope.
1.742 Place of filing, fees, and number of
copies.

1.743 Who may sign applications.

1.744 Amendments.

1.745 Additional statements.

1.746 Defective applications.

1.747 Inconsistent or conflicting applica-
tions.

1.748 Dismissal of applications.

1.749 Action on application under delegated
authority.

SPECIFIC TYPES OF APPLICATIONS UNDER
TITLE II OF COMMUNICATIONS ACT

1.761 Cross reference.

1.763 Construction, extension,
or operation of lines.

1.764 Discontinuance, reduction, or impair-
ment of service.

1.767 Cable landing licenses.

1.768 Notification by and prior approval for
submarine cable landing licensees that
are or propose to become affiliated with
a foreign carrier.

acquisition

TARIFFS

1.771 Filing.

1.772 Application for special tariff permis-
sion.

1.773 Petitions for suspension or rejection of
new tariff filings.

1.774 [Reserved]

1.776 Pricing
grandfathering.

flexibility limited

CONTRACTS, REPORTS, AND REQUESTS
REQUIRED TO BE FILED BY CARRIERS

1.781 Requests for extension of filing time.
CONTRACTS
1.783 Filing.

FINANCIAL AND ACCOUNTING REPORTS AND
REQUESTS

1.785 Annual financial reports.

96
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1.786 [Reserved]

1.787 Reports of proposed changes in depre-
ciation rates.

1.789 Reports regarding division of inter-
national telegraph communication
charges.

1.790 Reports relating to traffic by inter-
national carriers.

1.791 Reports and requests to be filed under
part 32 of this chapter.

1.795 Reports regarding interstate rates of
return.

SERVICES AND FACILITIES REPORTS

1.802 Reports relating to continuing author-
ity to supplement facilities or to provide
temporary or emergency service.

1.803 Reports relating to reduction in tem-
porary experimental service.

MISCELLANEOUS REPORTS

1.814 Reports regarding free service ren-
dered the Government for national de-
fense.

1.815 Reports of annual employment.

GRANTS BY RANDOM SELECTION

Subpart F—Wireless Radio Services
Applications and Proceedings

SCOPE AND AUTHORITY

1.901
1.902
1.903
1.907

Basis and purpose.
Scope.

Authorization required.
Definitions.

APPLICATION REQUIREMENTS AND PROCEDURES

1.911 Station files.

1.913 Application and notification forms;
electronic filing.

1.915 General application requirements.

1.917 Who may sign applications.

1.919 Ownership information.

1.923 Content of applications.

1.924 Quiet zones.

1.925 Waivers.

1.926 Application processing; initial proce-
dures.

1.927 Amendment of applications.

1.928 Frequency coordination, Canada.

1.929 Classification of filings as major or
minor.

1.931 Application for special temporary au-
thority.

1.933 Public notices.

1.934 Defective applications and dismissal.

1.935 Agreements to dismiss applications,
amendments or pleadings.

1.937 Repetitious or conflicting applica-
tions.

1.939 Petitions to deny.

1.945 License grants.

1.946 Construction and coverage require-
ments.

1.947 Modification of licenses.



Federal Communications Commission

1.948 Assignment of authorization or trans-
fer of control, notification of consumma-
tion.

1.949 Application for renewal of authoriza-
tion.

1.950 Geographic partitioning and spectrum
disaggregation.

1.951 Duty to respond to official commu-
nications.

1.953 Discontinuance of service or oper-
ations.

1.955 Termination of authorizations.

1.956 Settlement conferences.

1.957 Procedure with respect to amateur
radio operator license.

1.958 Distance computation.

1.959 Computation of average terrain ele-
vation.

REPORTS T0 BE FILED WITH THE COMMISSION

1.981 Reports, annual and semiannual.

Subpart G—Schedule of Statutory Charges
and Procedures for Payment

1.1101 Authority.

1.1102 Schedule of charges for applications
and other filings in the wireless tele-
communications services.

1.1103 Schedule of charges for equipment ap-
proval, experimental radio services (or
service).

1.1104 Schedule of charges for applications
and other filings for media services.

1.1105 Schedule of charges for applications
and other filings for the wireline com-
petition services.

1.1106 Schedule of charges for applications
and other filings for the enforcement
services.

1.1107 Schedule of charges for applications
and other filings for the international
services.

1.1108 [Reserved]

1.1109 Schedule of charges for applications
and other filings for the Homeland serv-
ices.

1.1110 Attachment of charges.

1.1111 Payment of charges.

1.1112 Form of payment.

1.1113 Filing locations.

1.1114 Conditionality of Commission or staff
authorizations.

1.1115 Return or refund of charges.

1.1116 General exemptions to charges.

1.1117 Adjustments to charges.

1.1118 Penalty for late or insufficient pay-
ments.

1.1119 Petitions and applications for review.

1.1120 Error claims.

1.1121 Billing procedures.

1.11561 Authority to prescribe and collect
regulatory fees.

1.1152 Schedule of annual regulatory fees
for wireless radio services.
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1.11563 Schedule of annual regulatory fees
and filing locations for mass media serv-
ices.

1.1154 Schedule of annual regulatory
charges for common carrier services.
1.1155 Schedule of regulatory fees for cable

television services.

1.1156 Schedule of regulatory fees for inter-
national services.

1.1157 Payment of charges for regulatory
fees.

1.1158 Form of payment for regulatory.

1.1159 Filing locations and receipts for regu-
latory fees.

1.1160 Refunds of regulatory fees.

1.1161 Conditional license grants and dele-
gated authorizations.

1.1162 General exemptions from regulatory
fees.

1.1163 Adjustments to regulatory fees.

1.1164 Penalties for late or insufficient regu-
latory fee payments.

1.1166 Payment by cashier’s check for regu-
latory fees.

1.1166 Waivers, reductions and deferrals of
regulatory fees.

1.1167 Error claims related to regulatory
fees.

1.1181 Awuthority to prescribe and collect
fees for competitive bidding-related serv-
ices and products.

1.1182 Schedule of fees for products and
services provided by the Commission in
connection with competitive bidding pro-
cedures.

Subpart H—Ex Parte Communications

GENERAL

1.1200 Introduction.
1.1202 Definitions.

SUNSHINE PERIOD PROHIBITION
1.1203 Sunshine period prohibition.
GENERAL EXEMPTIONS

1.1204 Exempt ex parte presentations and
proceedings.

NON-RESTRICTED PROCEEDINGS
1.1206 Permit-but-disclose proceedings.
RESTRICTED PROCEEDINGS
1.1208 Restricted proceedings.

PROHIBITION ON SOLICITATION OF
PRESENTATIONS

1.1210 Prohibition on solicitation of presen-
tations.

PROCEDURES FOR HANDLING OF PROHIBITED EX
PARTE PRESENTATIONS

1.1212 Procedures for handling of prohibited
ex parte presentations.
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1.1214 Disclosure of information concerning
violations of this subpart.

SANCTIONS
1.1216 Sanctions.

Subpart I—Procedures Implementing the
National Environmental Policy Act of 1969

1.1301 Basis and purpose.

1.1302 Cross-reference; Regulations of the
Council on Environmental Quality.

1.1303 Scope.

1.1304 Information, assistance, and waiver
of electronic filing and service require-
ments.

1.1305 Actions which normally will have a
significant impact upon the environ-
ment, for which Environmental Impact
Statements must be prepared.

1.1306 Actions which are categorically ex-
cluded from environmental processing.
1.1307 Actions that may have a significant
environmental effect, for which Environ-
mental Assessments (EAs) must be pre-

pared.

1.1308 Consideration of environmental as-
sessments (EAs); findings of no signifi-
cant impact.

1.1309 Application amendments.

1.1310 Radiofrequency radiation
limits.

1.1311 Environmental information to be in-
cluded in the environmental assessment

exposure

(EA).

1.1312 Facilities for which no
preconstruction authorization is re-
quired.

1.1313 Objections.

1.1314 Environmental impact statements
(EISs).

1.1315 The Draft Environmental Impact
Statement (DEIS); Comments.

1.1317 The Final Environmental Impact

Statement (FEIS).

1.1319 Consideration of the environmental
impact statements.

1.1320 Review of Commission undertakings
that may affect historic properties.

Subpart J—Pole Attachment Complaint
Procedures

1.1401 Purpose.

1.1402 Definitions.

1.1403 Duty to provide access; modifica-
tions; notice of removal, increase or
modification; petition for temporary
stay; and cable operator notice.

1.1404 Pole attachment complaint
ceedings.

1.1405 Dismissal of pole attachment com-
plaints for lack of jurisdiction.

1.1406 Commission consideration
complaint.

1.1407 Remedies.

pro-

of the
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1.1408 Imputation of rates; modification
costs.

1.1409 Allocation of unusable space costs.

1.1410 Use of presumptions in calculating
the space factor.

1.1411 Timeline for access to utility poles.

1.1412 Contractors for survey and make-
ready.

1.1413 Complaints by incumbent local ex-
change carriers.

1.1414 Review period for pole access com-
plaints.

1.1415 Overlashing.

Subpart K—Implementation of the Equal
Access to Justice Act (EAJA) in Agen-
cy Proceedings

GENERAL PROVISIONS

1.1501
1.1502
1.1503
1.1504
1.1505

Purpose of these rules.

When the EAJA applies.

Proceedings covered.

Eligibility of applicants.

Standards for awards.

1.1506 Allowable fees and expenses.

1.1507 Rulemaking on maximum rates for
attorney fees.

1.1508 Awards against other agencies.

INFORMATION REQUIRED FROM APPLICANTS

1.1511 Contents of application.

1.1512 Net worth exhibit.

1.1513 Documentation of fees and expenses.
1.1514 When an application may be filed.

PROCEDURES FOR CONSIDERING APPLICATIONS

1.1521
1.1522
1.1523
1.1524
1.1525
1.1526
1.1527
1.1528
1.1529
1.1530

Filing and service of documents.
Answer to application.

Reply.

Comments by other parties.
Settlement.

Further proceedings.

Initial decision.

Commission review.

Judicial review.

Payment of award.

Subpart L—Random Selection Procedures
for Mass Media Services

GENERAL PROCEDURES

1.1601
1.1602
1.1603
1.1604
1.1621
1.1622
1.1623

Subpart M—Cable Operations and
Licensing System (COALS)

Purpose.
Scope.
Definitions.
Station files.

Scope.

Designation for random selection.
Conduct of random selection.
Post-selection hearings.
Definitions.

Preferences.

Probability calculation.

1.1701
1.1702
1.1703
1.1704
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1.1705 Forms; electronic and manual filing.
1.1706 Content of filings.
1.1707 Acceptance of filings.

Subpart N—Enforcement of Nondiscrimina-
tion on the Basis of Disability In Pro-
grams or Activities Conducted by the
Federal Communications Commission

1.1801 Purpose.

1.1802 Applications.

1.1803 Definitions.

1.1805 Federal Communications Commission
Section 504 Programs and Activities Ac-
cessibility Handbook.

1.1810 Review of compliance.

1.1811 Notice.

1.1830 General
crimination.

1.1840 Employment.

1.1849 Program accessibility: Discrimina-
tion prohibited.

1.1850 Program accessibility: Existing fa-
cilities.

1.1851 Building accessibility: New construc-
tion and alterations.

1.1870 Compliance procedures.

Subpart O—Collection of Claims Owed the
United States

GENERAL PROVISIONS

prohibitions against dis-

1.1901
1.1902
1.1903

Definitions and construction.

Exceptions.

Use of procedures.

1.1904 Conformance to law and regulations.

1.1905 Other procedures; collection of for-
feiture penalties.

1.1906 Informal action.

1.1907 Return of property or collateral.

1.1908 Omissions not a defense.

1.1909 [Reserved]

1.1910 Effect of insufficient fee payments,
delinquent debts, or debarment.

ADMINISTRATIVE OFFSET—CONSUMER REPORT-
ING AGENCIES—CONTRACTING FOR COLLEC-
TION

1.1911 Demand for payment.

1.1912 Collection by administrative offset.

1.1913 Administrative offset against
amounts payable from Civil Service Re-
tirement and Disability Fund.

1.1914 Collection in installments.

1.1915 Exploration of compromise.

1.1916 Suspending or terminating collection
action.

1.1917 Referrals to the Department of Jus-
tice and transfers of delinquent debt to
the Secretary of Treasury.

1.1918 Use of consumer reporting agencies.

1.1919 Contracting for collection services.

1.1920-1.1924 [Reserved]

SALARY OFFSET-INDIVIDUAL DEBT
1.1925 Purpose.

1.1926
1.1927
1.1928

Scope.

Notification.

Hearing.

1.1929 Deduction from employee’s pay.

1.1930 Liquidation from final check or re-
covery from other payment.

1.1931 Non-waiver of rights by payments.

1.1932 Refunds.

1.1933 Interest, penalties and administrative
costs.

1.1934 Recovery when the Commission is not
creditor agency.

1.1935 Obtaining the services of a hearing
official.

1.1936 Administrative Wage Garnishment.

1.1937-1.1939 [Reserved]

INTEREST, PENALTIES, ADMINISTRATIVE COSTS
AND OTHER SANCTIONS

1.1940 Assessment.
1.1941 Exemptions.
1.1942 Other sanctions.
1.1943-1.1949 [Reserved]

COOPERATION WITH THE INTERNAL REVENUE
SERVICE

1.1950 Reporting discharged debts to the In-
ternal Revenue Service.

1.1951 Offset against tax refunds.

1.1952 TUse and disclosure of mailing address-
es.

GENERAL PROVISIONS CONCERNING
INTERAGENCY REQUESTS

1.1953 Interagency requests.

Subpart P—Implementation of the Anti-
Drug Abuse Act of 1988

1.2001 Purpose.
1.2002 Applicants required to submit infor-
madtion.

Subpart @—Competitive Bidding
Proceedings

GENERAL PROCEDURES

1.2101 Purpose.

1.2102 Eligibility of applications for com-
petitive bidding.

1.2103 Competitive bidding design options.

1.2104 Competitive bidding mechanisms.

1.21056 Bidding application and certification
procedures; prohibition of certain com-
munications.

1.2106 Submission of upfront payments.

1.2107 Submission of down payment and fil-
ing of long-form applications.

1.2108 Procedures for filing petitions to
deny against long-form applications.

1.2109 License grant, denial, default, and
disqualification.

1.2110 Designated entities.

1.2111 Assignment or transfer of control: un-
just enrichment.
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1.2112 Ownership disclosure requirements
for applications.

1.2113 Construction prior to grant of appli-
cation.

1.2114 Reporting of eligibility event.

1.2115 Public notice of incentive auction re-
lated procedures.

BROADCAST TELEVISION SPECTRUM REVERSE
AUCTION

1.2200
1.2201
1.2202

Definitions.

Purpose.

Competitive bidding design options.

1.2203 Competitive bidding mechanisms.

1.2204 Applications to participate in com-
petitive bidding.

1.2205 Prohibition of certain communica-
tions.

1.2206 Confidentiality of Commission-held
data.

1.2207 Two competing participants required.

1.2208 Public notice of auction completion
and auction results.

1.2209 Disbursement of incentive payments.

Subpart R—Implementation of Section
4(9)(3) of the Communications Act:
Procedures Governing Acceptance of
Unconditional Gifts, Donations and Be-
quests

1.3000 Purpose and scope.

1.3001 Definitions.

1.3002 Structural rules and prohibitions.

1.30038 Mandatory factors for evaluating
conflicts of interest.

1.3004 Public disclosure and reporting re-
quirements.

Subpart S—Preemption of Restrictions That
“Impair’ the Ability To Receive Tele-
vision Broadcast Signails, Direct Broad-
cast Satellite Services, or Multichannel
Multipoint Distribution Services or the
Ability To Receive or Transmit Fixed
Wireless Communications Signals

1.4000 Restrictions impairing reception of
television broadcast signals, direct
broadcast satellite services or multi-
channel multipoint distribution services.

Subpart T—Foreign Ownership of Broad-
cast, Common Carrier, Aeronautical
En Route, and Aeronautical Fixed
Radio Station Licensees

1.5000 Citizenship and filing requirements
under section 310(b) of the Communica-
tions Act of 1934, as amended.

1.56001 Contents of petitions for declaratory
ruling under section 310(b) of the Com-
munications Act of 1934, as amended.

1.5002 How to calculate indirect equity and
voting interests.
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1.5003 Insulation criteria for interests in
limited partnerships, limited liability
partnerships, and limited liability com-
panies.

1.5004 Routine terms and conditions.

Subpart U—State and Local Government
Regulation of the Placement, Con-
struction, and Modification of Personal
Wireless Service Facilities

1.6001 Purpose.

1.6002 Definitions.

1.6003 Reasonable periods of time to act on
siting applications.

1.6100 Wireless Facility Modifications.

Subpart V—Commission Collection of Ad-
vanced Telecommunications Capa-
bility Data and Local Exchange Com-
petition Data

1.7000
1.7001
1.7002

Purpose.

Scope and content of filed reports.

Frequency of reports.

1.7003 Authority to update FCC Form 477.

1.7004 Scope, content, and frequency of Dig-
ital Opportunity Data Collection filings.

1.7005 Disclosure of data in the Fabric and
Digital Opportunity Data Collection fil-
ings.

1.7006 Data verification.

1.7007 Establishing the Fabric.

1.7008 Creation of broadband internet access
service coverage maps.

1.7009 Enforcement.

1.7010 Authority to update the Digital Op-
portunity Data Collection.

Subpart W—FCC Registration Number

1.8001 FCC Registration Number (FRN).

1.8002 Obtaining an FRN.

1.8003 Providing the FRN in commission fil-
ings.

1.8004 Penalty for failure to provide the
FRN.

Subpart X—Spectrum Leasing

SCOPE AND AUTHORITY

1.9001 Purpose and scope.
1.9003 Definitions.
1.9005 Included services.

GENERAL POLICIES AND PROCEDURES

1.9010 De facto control standard for spec-
trum leasing arrangements.

1.9020 Spectrum manager leasing arrange-
ments.

1.9030 Long-term de facto transfer leasing
arrangements.

1.9035 Short-term de facto transfer leasing
arrangements.

1.9040 Contractual requirements applicable
to spectrum leasing arrangements.
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1.9045 Requirements for spectrum leasing
arrangements entered into by licensees
participating in the installment payment
program.

1.9046 Special provisions related to spec-
trum manager leasing in the Citizens
Broadband Radio Service.

1.9047 [Reserved]

1.9048 Special provisions relating to spec-
trum leasing arrangements involving li-
censees in the Public Safety Radio Serv-
ices.

1.9049 Special provisions relating to spec-
trum leasing arrangements involving the
ancillary terrestrial component of Mo-
bile Satellite Services.

1.9050 Who may sign spectrum leasing noti-
fications and applications.

1.9055 Assignment of file numbers to spec-
trum leasing notifications and applica-
tions.

1.9060 Amendments, waivers, and dismissals
affecting spectrum leasing notifications
and applications.

1.9080 Private commons.

Subpart Y—International Communications
Filing System

1.10000 What is the purpose of the require-
ments related to the International Com-
munications Filing System?

1.10001 Definitions.

1.10002 What happens if the rules conflict?

1.10003 When can I start operating?

1.10004 What am I allowed to do if I am ap-
proved?

1.10006 What is ICFS?

1.10006 Is electronic filing mandatory?

1.10007 What applications can 1 file elec-
tronically?

1.10008 What are ICFS file numbers?

1.10009 What are the steps for electronic fil-
ing?

1.10010 Do I need to send paper copies with
my electronic applications?

1.10011 Who may sign applications?

1.10012 When can I file on ICFS?

1.10013 How do I check the status of my ap-
plication after I file it?

1.10014 What happens after officially filing
my application?

1.10015 Are there exceptions for emergency
filings?

1.10016 How do I apply for special temporary
authority?

1.10017 How can I submit additional infor-
mation?

1.10018 May I amend my application?

Subpart Z—Communications Assistance for
Law Enforcement Act

1.20000 Purpose.
1.20001 Scope.
1.20002 Definitions.

Pt. 1

1.20003 Policies and procedures for employee
supervision and control.

1.20004 Maintaining secure and accurate
records.

1.20005 Submission of policies and proce-
dures and Commission review.

1.20006 Assistance capability requirements.

1.20007 Additional assistance capability re-
quirements for wireline, cellular, and
PCS telecommunications carriers.

1.20008 Penalties.

Subpart AA—Competitive Bidding for
Universal Service Support

1.21000 Purpose.

1.21001 Participation in competitive bidding
for support.

1.21002 Prohibition of certain communica-
tions during the competitive bidding
process.

1.21003 Competitive bidding process.

1.21004 Winning bidder’s obligation to apply
for support.

Subpart BB—Disturbance of AM Broadcast
Station Antenna Patterns

1.30000 Purpose.

1.30001 Definitions.

1.30002 Tower construction or modification
near AM stations.

1.30003 Installations on an AM antenna.

1.30004 Notice of tower construction or
modification near AM stations.

Subpart CC—Review of Applications, Peti-
tions, Other Filings, and Existing Au-
thorizations or Licenses with Report-
able Foreign Ownership By Executive
Branch Agencies for National Security,
Law Enforcement, Foreign Policy, and
Trade Policy Concerns

1.40001 Executive branch review of applica-
tions, petitions, other filings, and exist-
ing authorizations or licenses with re-
portable foreign ownership.

1.40002 Referral of applications, petitions,
and other filings with reportable foreign
ownership to the executive branch agen-
cies for review.

1.40003 Categories of information to be pro-
vided to the executive branch agencies.

1.40004 Time frames for executive branch re-
view of applications, petitions, and/or
other filings with reportable foreign own-
ership.

Subpart DD—Secure and Trusted
Communications Networks

1.50000
1.50001
1.50002
1.50003

Purpose.

Definitions.

Covered List.

Updates to the Covered List.
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1.50004 Secure and Trusted Communications
Networks Reimbursement Program.

1.50005 Enforcement.

1.50006 Replacement List.

1.50007 Reports on covered communications
equipment or services.

Subpart EE—Enhanced Competition
Incentive Program

1.60000 Purpose.

1.60001 Definitions.

1.60002 Application requirements for
gram participation.

1.60003 Small carrier or tribal nation trans-
action prong.

1.60004 Rural-focused transaction prong.

1.60005 Program benefits.

1.60006 Program obligations.

1.60007 Penalties.

APPENDIX A TO PART 1—A PLAN OF COOPERA-
TIVE PROCEDURE IN MATTERS AND CASES
UNDER THE PROVISIONS OF SECTION 410 OF
THE COMMUNICATIONS ACT OF 1934

APPENDIX B TO PART 1—NATIONWIDE PRO-
GRAMMATIC AGREEMENT FOR THE COLLOCA-
TION OF WIRELESS ANTENNAS

APPENDIX C TO PART 1—NATIONWIDE PRO-
GRAMMATIC AGREEMENT REGARDING THE
SECTION 106 NATIONAL HISTORIC PRESER-
VATION ACT REVIEW PROCESS

AUTHORITY: 47 U.S.C. chs. 2, 5, 9, 13; 28
U.S.C. 2461.

EDITORIAL NOTE: Nomenclature changes to
part 1 appear at 63 FR 54077, Oct. 8, 1998.

pro-

Subpart A—General Rules of
Practice and Procedure

SOURCE: 28 FR 12415, Nov. 22, 1963, unless
otherwise noted.

GENERAL

§1.1 Proceedings before the Commis-
sion.

The Commission may on its own mo-
tion or petition of any interested party
hold such proceedings as it may deem
necessary from time to time in connec-
tion with the investigation of any mat-
ter which it has power to investigate
under the law, or for the purpose of ob-
taining information necessary or help-
ful in the determination of its policies,
the carrying out of its duties or the
formulation or amendment of its rules
and regulations. For such purposes it
may subpena witnesses and require the
production of evidence. Procedures to
be followed by the Commission shall,
unless specifically prescribed in this

47 CFR Ch. | (10-1-23 Edition)

part, be such as in the opinion of the
Commission will best serve the pur-
poses of such proceedings.

(Sec. 403, 48 Stat. 1094; 47 U.S.C. 403)

§1.2 Declaratory rulings.

(a) The Commission may, in accord-
ance with section 5(d) of the Adminis-
trative Procedure Act, on motion or on
its own motion issue a declaratory rul-
ing terminating a controversy or re-
moving uncertainty.

(b) The bureau or office to which a
petition for declaratory ruling has been
submitted or assigned by the Commis-
sion should docket such a petition
within an existing or current pro-
ceeding, depending on whether the
issues raised within the petition sub-
stantially relate to an existing pro-
ceeding. The bureau or office then
should seek comment on the petition
via public notice. Unless otherwise
specified by the bureau or office, the
filing deadline for responsive pleadings
to a docketed petition for declaratory
ruling will be 30 days from the release
date of the public notice, and the de-
fault filing deadline for any replies will
be 15 days thereafter.

[76 FR 24390, May 2, 2011]

§1.3 Suspension, amendment, or waiv-
er of rules.

The provisions of this chapter may be
suspended, revoked, amended, or
waived for good cause shown, in whole
or in part, at any time by the Commis-
sion, subject to the provisions of the
Administrative Procedure Act and the
provisions of this chapter. Any provi-
sion of the rules may be waived by the
Commission on its own motion or on
petition if good cause therefor is
shown.

CROSS REFERENCE: See subpart C of this
part for practice and procedure involving
rulemaking.

§1.4 Computation of time.

(a) Purpose. The purpose of this rule
section is to detail the method for com-
puting the amount of time within
which persons or entities must act in
response to deadlines established by
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the Commission. It also applies to com-
putation of time for seeking both re-
consideration and judicial review of
Commission decisions. In addition, this
rule section prescribes the method for
computing the amount of time within
which the Commission must act in re-
sponse to deadlines established by stat-
ute, a Commission rule, or Commission
order.

(b) General Rule—Computation of Be-
ginning Date When Action is Initiated by
Commission or Staff. Unless otherwise
provided, the first day to be counted
when a period of time begins with an
action taken by the Commission, an
Administrative Law Judge or by mem-
bers of the Commission or its staff pur-
suant to delegated authority is the day
after the day on which public notice of
that action is given. See §1.4(b) (1)-(b)
of this section. Unless otherwise pro-
vided, all Rules measuring time from
the date of the issuance of a Commis-
sion document entitled ‘‘Public No-
tice” shall be calculated in accordance
with this section. See §1.4(b)(4) of this
section for a description of the ‘‘Public
Notice” document. Unless otherwise
provided in §1.4 (g) and (h) of this sec-
tion, it is immaterial whether the first
day is a ‘‘holiday.” For purposes of this
section, the term public notice means
the date of any of the following events:
See §1.4(e)(1) of this section for defini-
tion of ‘“‘holiday.”

(1) For all documents in notice and
comment and non-notice and comment
rulemaking proceedings required by
the Administrative Procedure Act, 5
U.S.C. 552, 5563, to be published in the
FEDERAL REGISTER, including sum-
maries thereof, the date of publication
in the FEDERAL REGISTER.

NOTE TO PARAGRAPH (b)(1): Licensing and
other adjudicatory decisions with respect to
specific parties that may be associated with
or contained in rulemaking documents are
governed by the provisions of §1.4(b)(2).

Example 1: A document in a Commission
rule making proceeding is published in the
FEDERAL REGISTER on Wednesday, May 6,
1987. Public notice commences on Wednes-
day, May 6, 1987. The first day to be counted
in computing the beginning date of a period
of time for action in response to the docu-
ment is Thursday, May 7, 1987, the ‘‘day after
the day’’ of public notice.

Example 2: Section 1.429(e) provides that
when a petition for reconsideration is timely
filed in proper form, public notice of its fil-

§1.4

ing is published in the FEDERAL REGISTER.
Section 1.429(f) provides that oppositions to a
petition for reconsideration shall be filed
within 15 days after public notice of the peti-
tion’s filing in the FEDERAL REGISTER. Pub-
lic notice of the filing of a petition for recon-
sideration is published in the FEDERAL REG-
ISTER on Wednesday, June 10, 1987. For pur-
poses of computing the filing period for an
opposition, the first day to be counted is
Thursday, June 11, 1987, which is the day
after the date of public notice. Therefore, op-
positions to the reconsideration petition
must be filed by Thursday, June 25, 1987, 15
days later.

(2) For non-rulemaking documents
released by the Commission or staff,
including the Commission’s section 271
determinations, 47 U.S.C. 271, the re-
lease date.

Example 3: The Chief, Mass Media Bureau,
adopts an order on Thursday, April 2, 1987.
The text of that order is not released to the
public until Friday, April 3, 1987. Public no-
tice of this decision is given on Friday, April
3, 1987. Saturday, April 4, 1987, is the first
day to be counted in computing filing peri-
ods.

(3) For rule makings of particular ap-
plicability, if the rule making docu-
ment is to be published in the FEDERAL
REGISTER and the Commission so states
in its decision, the date of public notice
will commence on the day of the FED-
ERAL REGISTER publication date. If the
decision fails to specify FEDERAL REG-
ISTER publication, the date of public
notice will commence on the release
date, even if the document is subse-
quently published in the FEDERAL REG-
ISTER. See Declaratory Ruling, 51 FR
23059 (June 25, 1986).

Example 4: An order establishing an inves-
tigation of a tariff, and designating issues to
be resolved in the investigation, is released
on Wednesday, April 1, 1987, and is published
in the FEDERAL REGISTER on Friday, April 10,
1987. If the decision itself specifies FEDERAL
REGISTER publication, the date of public no-
tice is Friday, April 10, 1987. If this decision
does not specify FEDERAL REGISTER publica-
tion, public notice occurs on Wednesday,
April 1, 1987, and the first day to be counted
in computing filing periods is Thursday,
April 2, 1987.

(4) If the full text of an action docu-
ment is not to be released by the Com-
mission, but a descriptive document
entitled ‘‘Public Notice” describing the
action is released, the date on which
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the descriptive ‘‘Public Notice” is re-
leased.

Example 5: At a public meeting the Com-
mission considers an uncontested applica-
tion to transfer control of a broadcast sta-
tion. The Commission grants the application
and does not plan to issue a full text of its
decision on the uncontested matter. Five
days after the meeting, a descriptive ‘‘Public
Notice” announcing the action is publicly re-
leased. The date of public notice commences
on the day of the release date.

Example 6: A Public Notice of petitions for
rule making filed with the Commission is re-
leased on Wednesday, September 2, 1987; pub-
lic notice of these petitions is given on Sep-
tember 2, 1987. The first day to be counted in
computing filing times is Thursday, Sep-
tember 3, 1987.

(5) If a document is neither published
in the FEDERAL REGISTER nor released,
and if a descriptive document entitled
“Public Notice’ is not released, the
date appearing on the document sent
(e.g., mailed, telegraphed, etc.) to per-
sons affected by the action.

Example 7: A Bureau grants a license to an
applicant, or issues a waiver for non-con-
forming operation to an existing licensee,
and no ‘‘Public Notice” announcing the ac-
tion is released. The date of public notice
commences on the day appearing on the li-
cense mailed to the applicant or appearing
on the face of the letter granting the waiver
mailed to the licensee.

(c) General Rule—Computation of Be-
ginning Date When Action is Initiated by
Act, Event or Default. Commission pro-
cedures frequently require the com-
putation of a period of time where the
period begins with the occurrence of an
act, event or default and terminates a
specific number of days thereafter. Un-
less otherwise provided, the first day to
be counted when a period of time be-
gins with the occurrence of an act,
event or default is the day after the
day on which the act, event or default
occurs.

Example 8: Commission Rule §21.39(d) re-
quires the filing of an application requesting
consent to involuntary assignment or con-
trol of the permit or license within thirty
days after the occurrence of the death or
legal disability of the licensee or permittee.
If a licensee passes away on Sunday, March
1, 1987, the first day to be counted pursuant
to §1.4(c) is the day after the act or event.
Therefore, Monday, March 2, 1987, is the first
day of the thirty day period specified in
§21.39(d).
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(d) General Rule—Computation of Ter-
minal Date. Unless otherwise provided,
when computing a period of time the
last day of such period of time is in-
cluded in the computation, and any ac-
tion required must be taken on or be-
fore that day.

Example 9: Paragraph 1.4(b)(1) of this sec-
tion provides that ‘‘public notice” in a no-
tice and comment rule making proceeding
begins on the day of FEDERAL REGISTER pub-
lication. Paragraph 1.4(b) of this section pro-
vides that the first day to be counted in com-
puting a terminal date is the ‘‘day after the
day’” on which public notice occurs. There-
fore, if the commission allows or requires an
action to be taken 20 days after public notice
in the FEDERAL REGISTER, the first day to be
counted is the day after the date of the FED-
ERAL REGISTER publication. Accordingly, if
the FEDERAL REGISTER document is pub-
lished on Thursday, July 23, 1987, public no-
tice is given on Thursday, July 23, and the
first day to be counted in computing a 20 day
period is Friday, July 24, 1987. The 20th day
or terminal date upon which action must be
taken is Wednesday, August 12, 1987.

(e) Definitions for purposes of this
section:

(1) The term holiday means Satur-
day, Sunday, officially recognized Fed-
eral legal holidays and any other day
on which the Commission’s Head-
quarters are closed and not reopened
prior to 5:30 p.m., or on which a Com-
mission office aside from Headquarters
is closed (but, in that situation, the
holiday will apply only to filings with
that particular office). For example, a
regularly scheduled Commission busi-
ness day may become a holiday with
respect to the entire Commission if
Headquarters is closed prior to 5:30
p.m. due to adverse weather, emer-
gency or other closing. Additionally, a
regularly scheduled Commission busi-
ness day may become a holiday with
respect to a particular Commission of-
fice aside from Headquarters if that of-
fice is closed prior to 5:30 p.m. due to
similar circumstances.

NOTE TO PARAGRAPH (e)(1): As of August
1987, officially recognized Federal legal holi-
days are New Year’s Day, January 1; Martin
Luther King’s Birthday, third Monday in
January; Washington’s Birthday, third Mon-
day in February; Memorial Day, last Monday
in May; Independence Day, July 4; Labor
Day, first Monday in September; Columbus
Day, second Monday in October; Veterans
Day, November 11; Thanksgiving Day, fourth
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Thursday in November; Christmas Day, De-
cember 25. If a legal holiday falls on Satur-
day or Sunday, the holiday is taken, respec-
tively, on the preceding Friday or the fol-
lowing Monday. In addition, January 20, (In-
auguration Day) following a Presidential
election year is a legal holiday in the metro-
politan Washington, DC area. If Inaugura-
tion Day falls on Sunday, the next suc-
ceeding day is a legal holiday. See 5 U.S.C.
6103; Executive Order No. 11582, 36 FR 2957
(Feb. 11, 1971). The determination of a ‘‘holi-
day’’ will apply only to the specific Commis-
sion location(s) designated as on ‘‘holiday”
on that particular day.

(2) The term business day means all
days, including days when the Commis-
sion opens later than the time specified
in Rule §0.403, which are not ‘holi-
days’’ as defined above.

(3) The term filing period means the
number of days allowed or prescribed
by statute, rule, order, notice or other
Commission action for filing any docu-
ment with the Commission. It does not
include any additional days allowed for
filing any document pursuant to para-
graphs (g), (h) and (j) of this section.

(4) The term filing date means the
date upon which a document must be
filed after all computations of time au-
thorized by this section have been
made.

(f) Except as provided in §0.401(b) of
this chapter, all petitions, pleadings,
tariffs or other documents not required
to be accompanied by a fee and which
are hand-carried must be tendered for
filing in complete form, as directed by
the Commission’s rules, with the Office
of the Secretary before 4 p.m., at the
address indicated in 47 CFR 0.401(a).
The Secretary will determine whether
a tendered document meets the pre-7:00
p.m. deadline. Documents filed elec-
tronically pursuant to §1.49(f) must be
received by the Commission’s elec-
tronic filing system before midnight.
Applications, attachments and plead-
ings filed electronically in the Uni-
versal Licensing System (ULS) pursu-
ant to §1.939(b) must be received before
midnight on the filing date. Media Bu-
reau applications and reports filed
electronically pursuant to §73.3500 of
this chapter must be received by the
electronic filing system before mid-
night on the filing date.

(g) Unless otherwise provided (e.g.,
§§1.773 and 76.1502(e)(1) of this chapter),

§1.4

if the filing period is less than 7 days,
intermediate holidays shall not be
counted in determining the filing date.

Example 10: A reply is required to be filed
within 5 days after the filing of an opposition
in a license application proceeding. The op-
position is filed on Wednesday, June 10, 1987.
The first day to be counted in computing the
5 day time period is Thursday, June 11, 1987.
Saturday and Sunday are not counted be-
cause they are holidays. The document must
be filed with the Commission on or before
the following Wednesday, June 17, 1987.

(h) If a document is required to be
served upon other parties by statute or
Commission regulation and the docu-
ment is in fact served by mail (see
§1.47(f)), and the filing period for a re-
sponse is 10 days or less, an additional
3 days (excluding holidays) will be al-
lowed to all parties in the proceeding
for filing a response. This paragraph (h)
shall not apply to documents filed pur-
suant to §1.89, §1.315(b) or §1.316. For
purposes of this paragraph (h) service
by facsimile or by electronic means
shall be deemed equivalent to hand de-
livery.

Example 11: A reply to an opposition for a
petition for reconsideration must be filed
within 7 days after the opposition is filed. 47
CFR 1.106(h). The rules require that the op-
position be served on the person seeking re-
consideration. 47 CFR 1.106(g). If the opposi-
tion is served on the party seeking reconsid-
eration by mail and the opposition is filed
with the Commission on Monday, November
9, 1987, the first day to be counted is Tues-
day, November 10, 1987 (the day after the day
on which the event occurred, §1.4(c)), and the
seventh day is Monday, November 16. An ad-
ditional 3 days (excluding holidays) is then
added at the end of the 7 day period, and the
reply must be filed no later than Thursday,
November 19, 1987.

Example 12: Assume that oppositions to a
petition in a particular proceeding are due 10
days after the petition is filed and must be
served on the parties to the proceeding. If
the petition is filed on October 28, 1993, the
last day of the filing period for oppositions is
Sunday, November 7. If service is made by
mail, the opposition is due three days after
November 7, or Wednesday, November 10.

(i) If both paragraphs (g) and (h) of
this section are applicable, make the
paragraph (g) computation before the
paragraph (h) computation.

Example 13: Section 1.45(b) requires the fil-
ing of replies to oppositions within five days
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after the time for filing oppositions has ex-
pired. If an opposition has been filed on the
last day of the filing period (Friday, July 10,
1987), and was served on the replying party
by mail, §1.4(i) of this section specifies that
the paragraph (g) computation should be
made before the paragraph (h) computation.
Therefore, since the specified filing period is
less than seven days, paragraph (g) is applied
first. The first day of the filing period is
Monday, July 13, 1987, and Friday, July 17,
1987 is the fifth day (the intervening weekend
was not counted). Paragraph (h) is then ap-
plied to add three days for mailing (exclud-
ing holidays). That period begins on Monday,
July 20, 1987. Therefore, Wednesday, July 22,
1987, is the date by which replies must be
filed, since the intervening weekend is again
not counted.

(j) Unless otherwise provided (e.g.
§76.1502(e) of this chapter) if, after
making all the computations provided
for in this section, the filing date falls
on a holiday, the document shall be
filed on the next business day. See
paragraph (e)(1) of this section. If a
rule or order of the Commission speci-
fies that the Commission must act by a
certain date and that date falls on a
holiday, the Commission action must
be taken by the next business day.

Example 14: The filing date falls on Friday,
December 25, 1987. The document is required
to be filed on the next business day, which is
Monday, December 28, 1987.

(k) Where specific provisions of part 1
conflict with this section, those spe-
cific provisions of part 1 are control-
ling. See, e.g.,§§1.45(d), 1.773(a)(3) and
1.773(b)(2). Additionally, where
§76.1502(e) of this chapter conflicts
with this section, those specific provi-
sions of §76.1502 are controlling. See
e.g. 47 CFR 76.1502(e).

(1) When Commission action is re-
quired by statute to be taken by a date
that falls on a holiday, such action
may be taken by the next business day
(unless the statute provides otherwise).

[62 FR 49159, Dec. 30, 1987; 53 FR 44196, Nov.
2, 1988, as amended at 56 FR 40567, 40568, Aug.
15, 1991; 58 FR 17529, Apr. 5, 1993; 61 FR 11749,
Mar. 22, 1996; 62 FR 26238, May 13, 1997; 63 FR
24124, May 1, 1998; 64 FR 27201, May 19, 1999;
64 FR 60725, Nov. 8, 1999; 656 FR 46109, July 27,
2000; 67 FR 13223, Mar. 21, 2002; 71 FR 15618,
Mar. 29, 2006; 74 FR 68544, Dec. 28, 2009; 76 FR
24390, May 2, 2011; 76 FR 70908, Nov. 16, 2011;
85 FR 39075, June 30, 2020]
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§1.5 Mailing address furnished by li-
censee.

(a) Each licensee shall furnish the
Commission with an address to be used
by the Commission in serving docu-
ments or directing correspondence to
that licensee. Unless any licensee ad-
vises the Commission to the contrary,
the address contained in the licensee’s
most recent application will be used by
the Commission for purposes of this
paragraph (a). For licensees in the
Wireless Radio Services, each licensee
shall also furnish the Commission with
an email address to be used by Com-
mission for serving documents or di-
recting correspondence to that 1li-
censee; correspondence sent to such
email address is deemed to have been
served on the licensee.

(b) The licensee is responsible for
making any arrangements which may
be mnecessary in his particular cir-
cumstances to assure that Commission
documents or correspondence delivered
to this address will promptly reach him
or some person authorized by him to
act in his behalf.

[28 FR 12415, Nov. 22, 1963, as amended at 85
FR 85527, Dec. 29, 2020]

§1.6 Availability of station logs and
records for Commission inspection.

(a) Station records and logs shall be
made available for inspection or dupli-
cation at the request of the Commis-
sion or its representative. Such logs or
records may be removed from the li-
censee’s possession by a Commission
representative or, upon request, shall
be mailed by the licensee to the Com-
mission by either registered mail, re-
turn receipt requested, or certified
mail, return receipt requested. The re-
turn receipt shall be retained by the li-
censee as part of the station records
until such records or logs are returned
to the licensee. A receipt shall be fur-
nished when the logs or records are re-
moved from the licensee’s possession
by a Commission representative and
this receipt shall be retained by the li-
censee as part of the station records
until such records or logs are returned
to the licensee. When the Commission
has no further need for such records or
logs, they shall be returned to the li-
censee. The provisions of this rule shall
apply solely to those station logs and
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records which are required to be main-
tained by the provisions of this chap-
ter.

(b) Where records or logs are main-
tained as the official records of a rec-
ognized law enforcement agency and
the removal of the records from the
possession of the law enforcement
agency will hinder its law enforcement
activities, such records will not be re-
moved pursuant to this section if the
chief of the law enforcement agency
promptly certifies in writing to the
Federal Communications Commission
that removal of the logs or records will
hinder law enforcement activities of
the agency, stating insofar as feasible
the basis for his decision and the date
when it can reasonably be expected
that such records will be released to
the Federal Communications Commis-
sion.

§1.7 Documents are filed upon receipt.

Unless otherwise provided in this
Title, by Public Notice, or by decision
of the Commission or of the Commis-
sion’s staff acting on delegated author-
ity, pleadings and other documents are
considered to be filed with the Com-
mission upon their receipt at the loca-
tion designated by the Commission.

[60 FR 16055, Mar. 29, 1995]

§1.8 Withdrawal of papers.

The granting of a request to dismiss
or withdraw an application or a plead-
ing does not authorize the removal of
such application or pleading from the
Commission’s records.

§1.10 Transcript of testimony; copies
of documents submitted.

In any matter pending before the
Commission, any person submitting
data or evidence, whether acting under
compulsion or voluntarily, shall have
the right to retain a copy thereof, or to
procure a copy of any document sub-
mitted by him, or of any transcript
made of his testimony, upon payment
of the charges therefor to the person
furnishing the same, which person may
be designated by the Commission. The
Commission itself shall not be respon-
sible for furnishing the copies.

[29 FR 14406, Oct. 20, 1964]

§1.13

§1.12 Notice to attorneys of Commis-
sion documents.

In any matter pending before the
Commission in which an attorney has
appeared for, submitted a document on
behalf of or been otherwise designated
by a person, any notice or other writ-
ten communication pertaining to that
matter issued by the Commission and
which is required or permitted to be
furnished to the person will be commu-
nicated to the attorney, or to one of
such attorneys if more than one is des-
ignated. If direct communication with
the party is appropriate, a copy of such
communication will be mailed to the
attorney; or for matters involving
Wireless Radio Services, emailed to the
attorney instead of mailed.

[85 FR 85527, Dec. 29, 2020]

§1.13 Filing of petitions for review
and notices of appeals of Commis-
sion orders.

(a) Petitions for review involving a judi-
cial lottery pursuant to 28 U.S.C. 2112(a).
(1) This paragraph pertains to each
party filing a petition for review in any
United States court of appeals of a
Commission Order pursuant to 47
U.S.C. 402(a) and 28 U.S.C. 2342(1), that
wishes to avail itself of procedures es-
tablished for selection of a court in the
case of multiple petitions for review of
the same Commission action, pursuant
to 28 U.S.C. 2112(a). Each such party
shall, within ten days after the
issuance of that order, serve on the Of-
fice of General Counsel, by email to the
address LitigationNotice@fcc.gov, a copy
of its petition for review as filed and
date-stamped by the court of appeals
within which it was filed. Such copies
of petitions for review must be received
by the Office of General Counsel by 5:30
p.m. Eastern Time on the tenth day of
the filing period. A return email from
the Office of General Counsel acknowl-
edging receipt of the petition for re-
view will constitute proof of filing.
Upon receipt of any copies of petitions
for review according to these proce-
dures, the Commission shall follow the
procedures established in section 28
U.S.C. 2112(a) to determine the court in
which to file the record in that case.

(2) If a party wishes to avail itself of
procedures established for selection of
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a court in the case of multiple peti-
tions for review of the same Commis-
sion action, pursuant to 28 U.S.C.
2112(a), but is unable to use email to ef-
fect service as described in paragraph
(a)(1) of this section, it shall instead,
within ten days after the issuance of
the order on appeal, serve a copy of its
petition for review in person on the
General Counsel in the Office of Gen-
eral Counsel, located at the FCC’s main
office address indicated in 47 CFR
0.401(a). Only parties not represented
by counsel may use this method. Such
parties must telephone the Litigation
Division of the Office of General Coun-
sel beforehand to make arrangements
at 202-418-1740. Parties are advised to
call at least one day before service
must be effected.

(3) Computation of time of the ten-
day period for filing copies of petitions
for review of a Commission order shall
be governed by Rule 26 of the Federal
Rules of Appellate Procedure. The date
of issuance of a Commission order for
purposes of filing copies of petitions for
review shall be the date of public no-
tice as defined in §1.4(b) of the Com-
mission’s Rules, 47 CFR 1.4(b).

(b) Notices of appeal pursuant to 47
U.S.C. 402(b). Copies of notices of ap-
peals filed pursuant to 47 U.S.C. 402(b)
shall be served upon the General Coun-
sel. The FCC consents to—and encour-
ages—service of such notices by email
to the address LitigationNotice@fcc.gov.

NoTE: For administrative efficiency, the
Commission requests that any petitioner
seeking judicial review of Commission ac-
tions pursuant to 47 U.S.C. 402(a) serve a
copy of its petition on the General Counsel
regardless of whether it wishes to avail itself
of the procedures for multiple appeals set
forth in 47 U.S.C. 2112(a). Parties are encour-
aged to serve such notice by email to the ad-
dress LitigationNotice@fcc.gov.

[81 FR 40821, June 23, 2016, as amended at 85
FR 64405, Oct. 13, 2020]

§1.14 Citation of Commission docu-
ments.

The appropriate reference to the FCC
Record shall be included as part of the
citation to any document that has been
printed in the Record. The citation
should provide the volume, page num-
ber and year, in that order (e.g., 1 FCC
Rcd. 1 (1986). Older documents may
continue to be cited to the FCC Re-
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ports, first or second series, if they
were printed in the Reports (e.g., 1 FCC
2d 1 (1965)).

[61 FR 45890, Dec. 23, 1986]

§1.16 Unsworn declarations under
penalty of perjury in lieu of affida-
vits.

Any document to be filed with the
Federal Communications Commission
and which is required by any law, rule
or other regulation of the United
States to be supported, evidenced, es-
tablished or proved by a written sworn
declaration, verification, certificate,
statement, oath or affidavit by the per-
son making the same, may be sup-
ported, evidenced, established or
proved by the unsworn declaration,
certification, verification, or state-
ment in writing of such person, except
that, such declaration shall not be used
in connection with: (a) A deposition,
(b) an oath of office, or (c) an oath re-
quired to be taken before a specified of-
ficial other than a notary public. Such
declaration shall be subscribed by the
declarant as true under penalty of per-
jury, and dated, in substantially the
following form:

(1) If executed without the United
States:

‘I declare (or certify, verify, or state) under
penalty of perjury under the laws of the
United States of America that the foregoing
is true and correct. Executed on (date).
(Signature)”’.

(2) If executed within the United
States, its territories, possessions, or
commonwealths:

‘I declare (or certify, verify, or state) under

penalty of perjury that the foregoing is true

and correct. Executed on (date).
(Signature)’’.

[48 FR 8074, Feb. 25, 1983]

§1.17 Truthful and accurate
ments to the Commission.

state-

(a) In any investigatory or adjudica-
tory matter within the Commission’s
jurisdiction (including, but not limited
to, any informal adjudication or infor-
mal investigation but excluding any
declaratory ruling proceeding) and in
any proceeding to amend the FM or
Television Table of Allotments (with
respect to expressions of interest) or
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any tariff proceeding, no person subject
to this rule shall;

(1) In any written or oral statement
of fact, intentionally provide material
factual information that is incorrect or
intentionally omit material informa-
tion that is necessary to prevent any
material factual statement that is
made from being incorrect or mis-
leading; and

(2) In any written statement of fact,
provide material factual information
that is incorrect or omit material in-
formation that is necessary to prevent
any material factual statement that is
made from being incorrect or mis-
leading without a reasonable basis for
believing that any such material fac-
tual statement is correct and not mis-
leading.

(b) For purpose of paragraph (a) of
this section, ‘‘persons subject to this
rule’ shall mean the following:

(1) Any applicant for any Commission
authorization;

(2) Any holder of any Commission au-
thorization, whether by application or
by blanket authorization or other rule;

(3) Any person performing without
Commission authorization an activity
that requires Commission authoriza-
tion;

(4) Any person that has received a ci-
tation or a letter of inquiry from the
Commission or its staff, or is otherwise
the subject of a Commission or staff in-
vestigation, including an informal in-
vestigation;

(5) In a proceeding to amend the FM
or Television Table of Allotments, any
person filing an expression of interest;
and

(6) To the extent not already covered
in this paragraph (b), any cable oper-
ator or common carrier.

[68 FR 15098, Mar. 28, 2003]

§1.18 Administrative Dispute Resolu-
tion.

(a) The Commission has adopted an
initial policy statement that supports
and encourages the use of alternative
dispute resolution procedures in its ad-
ministrative proceedings and pro-
ceedings in which the Commission is a
party, including the use of regulatory
negotiation in Commission rulemaking
matters, as authorized under the Ad-

§1.21

ministrative Dispute Resolution Act
and Negotiated Rulemaking Act.

(b) In accordance with the Commis-
sion’s policy to encourage the fullest
possible use of alternative dispute reso-
lution procedures in its administrative
proceedings, procedures contained in
the Administrative Dispute Resolution
Act, including the provisions dealing
with confidentiality, shall also be ap-
plied in Commission alternative dis-
pute resolution proceedings in which
the Commission itself is not a party to
the dispute.

[66 FR 51178, Oct. 10, 1991, as amended at 57
FR 32181, July 21, 1992]

§1.19 Use of metric units required.

Where parenthesized English units
accompany metric units throughout
this chapter, and the two figures are
not precisely equivalent, the metric
unit shall be considered the sole re-
quirement; except, however, that the
use of metric paper sizes is not cur-
rently required, and compliance with
the English unit shall be considered
sufficient when the Commission form
requests that data showing compliance
with that particular standard be sub-
mitted in English units.

[568 FR 44893, Aug. 25, 1993]

PARTIES, PRACTITIONERS, AND
WITNESSES

§1.21 Parties.

(a) Any party may appear before the
Commission and be heard in person or
by attorney.

(b) The appropriate Bureau Chief(s)
of the Commission shall be deemed to
be a party to every adjudicatory pro-
ceeding (as defined in the Administra-
tive Procedure Act) without the neces-
sity of being so named in the order des-
ignating the proceeding for hearing.

(c) When, in any proceeding, a plead-
ing is filed on behalf of either the Gen-
eral Counsel or the Chief Engineer, he
shall thereafter be deemed a party to
the proceeding.

(d) Except as otherwise expressly pro-
vided in this chapter, a duly authorized
corporate officer or employee may act
for the corporation in any matter
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which has not been designated for hear-
ing and, in the discretion of the pre-
siding officer, may appear and be heard
on behalf of the corporation in a hear-
ing proceeding.

[28 FR 12415, Nov. 22, 1963, as amended at 37
FR 8527, Apr. 28, 1972; 44 FR 39180, July 5,
1979; 51 FR 12616, Apr. 14, 1986; 85 FR 63172,
Oct. 6, 2020]

§1.22 Authority for representation.

Any person, in a representative ca-
pacity, transacting business with the
Commission, may be required to show
his authority to act in such capacity.

§1.23 Persons who may be admitted to
practice.

(a) Any person who is a member in
good standing of the bar of the Su-
preme Court of the United States or of
the highest court of any state, terri-
tory or the District of Columbia, and
who is not under any final order of any
authority having power to suspend or
disbar an attorney in the practice of
law within any state, territory or the
District of Columbia that suspends, en-
joins, restrains, disbars, or otherwise
restricts him or her in the practice of
law, may represent others before the
Commission.

(b) When such member of the bar act-
ing in a representative capacity ap-
pears in person or signs a paper in
practice before the Commission, his
personal appearance or signature shall
constitute a representation to the
Commission that, under the provisions
of this chapter and the law, he is au-
thorized and qualified to represent the
particular party in whose behalf he
acts. Further proof of authority to act
in a representative capacity may be re-
quired.

[28 FR 12415, Nov. 22, 1963, as amended at 57
FR 38285, Aug. 24, 1992]

§1.24 Censure, suspension, or disbar-
ment of attorneys.

(a) The Commission may censure,
suspend, or disbar any person who has
practiced, is practicing or holding him-
self out as entitled to practice before it
if it finds that such person:

(1) Does not possess the qualifica-
tions required by §1.23;

(2) Has failed to conform to standards
of ethical conduct required of practi-
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tioners at the bar of any court of which
he is a member;

(3) Is lacking in character or profes-
sional integrity; and/or

(4) Displays toward the Commission
or any of its hearing officers conduct
which, if displayed toward any court of
the United States or any of its Terri-
tories or the District of Columbia,
would be cause for censure, suspension,
or disbarment.

(b) Except as provided in paragraph
(c) of this section, before any member
of the bar of the Commission shall be
censured, suspended, or disbarred,
charges shall be preferred by the Com-
mission against such practitioner, and
he or she shall be afforded an oppor-
tunity to be heard thereon.

(c) Upon receipt of official notice
from any authority having power to
suspend or disbar an attorney in the
practice of law within any state, terri-
tory, or the District of Columbia which
demonstrates that an attorney prac-
ticing before the Commission is subject
to an order of final suspension (not
merely temporary suspension pending
further action) or disbarment by such
authority, the Commission may, with-
out any preliminary hearing, enter an
order temporarily suspending the at-
torney from practice before it pending
final disposition of a disciplinary pro-
ceeding brought pursuant to §1.24(a)(2),
which shall afford such attorney an op-
portunity to be heard and directing the
attorney to show cause within thirty
days from the date of said order why
identical discipline should not be im-
posed against such attorney by the
Commission.

(d) Allegations of attorney mis-
conduct in Commission proceedings
shall be referred under seal to the Of-
fice of General Counsel. Pending action
by the General Counsel, the decision
maker may proceed with the merits of
the matter but in its decision may
make findings concerning the attor-
ney’s conduct only if necessary to re-
solve questions concerning an appli-
cant and may not reach any conclu-
sions regarding the ethical ramifica-
tions of the attorney’s conduct. The
General Counsel will determine if the
allegations are substantial, and, if so,
shall immediately notify the attorney
and direct him or her to respond to the
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allegations. No notice will be provided
to other parties to the proceeding. The
General Counsel will then determine
what further measures are necessary to
protect the integrity of the Commis-
sion’s administrative process, includ-
ing but not limited to one or more of
the following:

(1) Recommending to the Commis-
sion the institution of a proceeding
under paragraph (a) of this section;

(2) Referring the matter to the appro-
priate State, territorial, or District of
Columbia bar; or

(3) Consulting with the Department
of Justice.

[28 FR 12415, Nov. 22, 1963, as amended at 57
FR 38285, Aug. 24, 1992; 60 FR 53277, Oct. 13,
1995]

§1.25 [Reserved]

§1.26 Appearances.

Rules relating to appearances are set
forth in §§1.87, 1.91, 1.221, and 1.703.

§1.27 Witnesses; right to counsel.

Any individual compelled to appear
in person in any Commission pro-
ceeding may be accompanied, rep-
resented, and advised by counsel as
provided in this section. (Regulations
as to persons seeking voluntarily to ap-
pear and give evidence are set forth in
§1.225.)

(a) Counsel may advise his client in
confidence, either upon his own initia-
tive or that of the witness, before, dur-
ing, and after the conclusion of the
proceeding.

(b) Counsel for the witness will be
permitted to make objections on the
record, and to state briefly the basis
for such objections, in connection with
any examination of his client.

(c) At the conclusion of the examina-
tion of his client, counsel may ask
clarifying questions if in the judgment
of the presiding officer such ques-
tioning is necessary or desirable in
order to avoid ambiguity or incom-
pleteness in the responses previously
given.

(d) Except as provided by paragraph
(c) of this section, counsel for the wit-
ness may not examine or cross-examine
any witness, or offer documentary evi-

§1.44

dence, unless authorized by the Com-
mission to do so.

(6 U.S.C. 555)
[29 FR 12775, Sept. 10, 1964]

§§1.28-1.29 [Reserved]
PLEADINGS, BRIEFS, AND OTHER PAPERS

§1.41 Informal requests for Commis-
sion action.

Except where formal procedures are
required under the provisions of this
chapter, requests for action may be
submitted informally. Requests should
set forth clearly and concisely the
facts relied upon, the relief sought, the
statutory and/or regulatory provisions
(if any) pursuant to which the request
is filed and under which relief is
sought, and the interest of the person
submitting the request. In application
and licensing matters pertaining to the
Wireless Radio Services, as defined in
§1.904, such requests must be submitted
electronically, via the ULS, and the re-
quest must include an email address

for receiving electronic service. See
§1.47(d).

[85 FR 85528, Dec. 29, 2020]

§1.42 Applications, reports, com-

plaints; cross-reference.

(a) Rules governing applications and
reports are contained in subparts D, E,
and F of this part.

(b) Special rules governing com-
plaints against common carriers aris-
ing under the Communications Act are
set forth in subpart E of this part.

(c) Rules governing the FCC Reg-
istration Number (FRN) are contained
in subpart W of this part.

[28 FR 12415, Nov. 22, 1963, as amended at 66
FR 47895, Sept. 14, 2001]

§1.43 Requests
erence.

for stay; cross-ref-

General rules relating to requests for
stay of any order or decision are set
forth in §§1.41, 1.44(e), 1.45 (d) and (e),
and 1.298(a). See also §§1.102, 1.106(n),
and 1.115(h).

§1.44 Separate pleadings for different
requests.

(a) Requests requiring action by the
Commission shall not be combined in a
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pleading with requests for action by an
administrative law judge or by any per-
son or persons acting pursuant to dele-
gated authority.

(b) Requests requiring action by an
administrative law judge shall not be
combined in a pleading with requests
for action by the Commission or by any
person or persons acting pursuant to
delegated authority.

(c) Requests requiring action by any
person or persons pursuant to dele-
gated authority shall not be combined
in a pleading with requests for action
by any other person or persons acting
pursuant to delegated authority.

(d) Pleadings which combine requests
in a manner prohibited by paragraph
(a), (b), or (c) of this section may be re-
turned without consideration to the
person who filed the pleading.

(e) Any request to stay the effective-
ness of any decision or order of the
Commission shall be filed as a separate
pleading. Any such request which is
not filed as a separate pleading will not
be considered by the Commission.

NOTE: Matters which are acted on pursuant
to delegated authority are set forth in sub-
part B of part 0 of this chapter. Matters
acted on by the hearing examiner are set
forth in §0.341.

§1.45

Except as otherwise provided in this
chapter, pleadings in Commission pro-
ceedings shall be filed in accordance
with the provisions of this section.
Pleadings associated with licenses, ap-
plications, waivers, and other docu-
ments in the Wireless Radio Services
must be filed via the ULS, and persons
other than applicants or licensees fil-
ing pleadings in ULS must provide an
email address to receive electronic
service. See §1.47(d).

(a) Petitions. Petitions to deny may
be filed pursuant to §1.939 of this part.

(b) Oppositions. Oppositions to any
motion, petition, or request may be
filed within 10 days after the original
pleading is filed.

(c) Replies. The person who filed the
original pleading may reply to opposi-
tions within 5 days after the time for
filing oppositions has expired. The
reply shall be limited to matters raised
in the oppositions, and the response to
all such matters shall be set forth in a

Pleadings; filing periods.
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single pleading; separate replies to in-
dividual oppositions shall not be filed.

(d) Requests for temporary relief; short-
er filing periods. Oppositions to a re-
quest for stay of any order or to a re-
quest for other temporary relief shall
be filed within 7 days after the request
is filed. Replies to oppositions should
not be filed and will not be considered.
The provisions of §1.4(h) shall not
apply in computing the filing date for
oppositions to a request for stay or for
other temporary relief.

(e) Ex parte disposition of certain plead-
ings. As a matter of discretion, the
Commission may rule er parte upon re-
quests for continuances and extensions
of time, requests for permission to file
pleadings in excess of the length pre-
scribed in this chapter, and requests
for temporary relief, without waiting
for the filing of oppositions or replies.

NoOTE: Where specific provisions contained
in part 1 conflict with this section, those
specific provisions are controlling. See, in
particular, §§1.294(c), 1.298(a), and 1.773.

[28 FR 12415, Nov. 22, 1963, as amended at 33
FR 7153, May 15, 1968; 45 FR 64190, Sept. 29,
1980; 54 FR 31032, July 26, 1989; 54 FR 37682,
Sept. 12, 1989; 63 FR 68919, Dec. 14, 1998; 85 FR
85528, Dec. 29, 2020]

§1.46 Motions for extension of time.

(a) It is the policy of the Commission
that extensions of time shall not be
routinely granted.

(b) Motions for extension of time in
which to file responses to petitions for
rulemaking, replies to such responses,
comments filed in response to notice of
proposed rulemaking, replies to such
comments and other filings in rule-
making proceedings conducted under
Subpart C of this part shall be filed at
least 7 days before the filing date. If a
timely motion is denied, the responses
and comments, replies thereto, or
other filings need not be filed until 2
business days after the Commission
acts on the motion. In emergency situ-
ations, the Commission will consider a
late-filed motion for a brief extension
of time related to the duration of the
emergency and will consider motions
for acceptance of comments, reply
comments or other filings made after
the filing date.

(c) If a motion for extension of time
in which to make filings in proceedings

112



Federal Communications Commission

other than notice and comment rule
making proceedings is filed less than 7
days prior to the filing day, the party
filing the motion shall (in addition to
serving the motion on other parties)
orally notify other parties and Com-
mission staff personnel responsible for
acting on the motion that the motion
has been (or is being) filed.

[39 FR 43301, Dec. 12, 1974, as amended at 41
FR 9550, Mar. 5, 1976; 41 FR 14871, Apr. 8, 1976;
42 FR 28887, June 6, 1977; 63 FR 24124, May 1,
1998]

§1.47 Service of documents and proof
of service.

(a) Where the Commission or any per-
son is required by statute or by the
provisions of this chapter to serve any
document upon any person, service
shall (in the absence of specific provi-
sions in this chapter to the contrary)
be made in accordance with the provi-
sions of this section. Documents that
are required to be served by the Com-
mission in agency proceedings (i.e., not
in the context of judicial proceedings,
Congressional investigations, or other
proceedings outside the Commission)
may be served in electronic form. Doc-
uments associated with licenses, appli-
cations, waivers, and other requests in
the Wireless Radio Services that are
required to be served by the Commis-
sion in agency proceedings must be
served in electronic form. In pro-
ceedings involving a large number of
parties, and unless otherwise provided
by statute, the Commission may sat-
isfy its service obligation by issuing a
public notice that identifies the docu-
ments required to be served and that
explains how parties can obtain copies
of the documents.

NOTE TO PARAGRAPH (a): Paragraph (a) of
this section grants staff the authority to de-
cide upon the appropriate format for elec-
tronic notification in a particular pro-
ceeding, consistent with any applicable stat-
utory requirements. The Commission expects
that service by public notice will be used
only in proceedings with 20 or more parties.

(b) Where any person is required to
serve any document filed with the
Commission, service shall be made by
that person or by his representative on
or before the day on which the docu-
ment is filed.

§1.47

(c) Commission counsel who formally
participate in any proceeding shall be
served in the same manner as other
persons who participate in that pro-
ceeding. The filing of a document with
the Commission does not constitute
service upon Commission counsel.

(d) Except in formal complaint pro-
ceedings against common carriers
under §§1.720 through 1.740 and pro-
ceedings related to the Wireless Radio
Services under subpart F of this part,
documents may be served upon a party,
his attorney, or other duly constituted
agent by delivering a copy or by mail-
ing a copy to the last known address.
Documents that are required to be
served must be served in paper form,
even if documents are filed in elec-
tronic form with the Commission, un-
less the party to be served agrees to ac-
cept service in some other form. Peti-
tions, pleadings, and other documents
associated with licensing matters in
the Wireless Radio Services must be
served electronically upon a party, his
attorney, or other duly -constituted
agent by delivering a copy by email to
the email address listed in the Uni-
versal Licensing System (ULS). If a
filer is not an applicant or licensee, the
document must include an email ad-
dress for receiving electronic service.

(e) Delivery of a copy pursuant to
this section means handing it to the
party, his attorney, or other duly con-
stituted agent; or leaving it with the
clerk or other person in charge of the
office of the person being served; or, if
there is no one in charge of such office,
leaving it in a conspicuous place there-
in; or, if such office is closed or the per-
son to be served has no office, leaving
it at his dwelling house or usual place
of abode with some person of suitable
age and discretion then residing there-
in. For pleadings, petitions, and other
documents associated with licensing
matters in the Wireless Radio Services,
delivery of a copy pursuant to this sec-
tion is complete by sending it by email
to the email addresses listed in the
ULS, or to the email address of the ap-
plicant’s or licensee’s attorney pro-
vided in a pleading or other document
served on the filer.

(f) Service by mail is complete upon
mailing. Service by email is complete
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upon sending to the email address list-
ed in the ULS for a particular license,
application, or filing.

(g) Proof of service, as provided in
this section, shall be filed before action
is taken. The proof of service shall
show the time and manner of service,
and may be by written acknowledge-
ment of service, by certificate of the
person effecting the service, or by
other proof satisfactory to the Com-
mission. Failure to make proof of serv-
ice will not affect the validity of the
service. The Commission may allow
the proof to be amended or supplied at
any time, unless to do so would result
in material prejudice to a party. Proof
of electronic service shall show the
email address of the person making the
service, in addition to that person’s
residence or business address; the date
and time of the electronic service; the
name and email address of the person
served; and that the document was
served electronically.

(h) Every common carrier and inter-
connected VoIP provider, as defined in
§54.5 of this chapter, and non-inter-
connected VoIP provider, as defined in
§64.601(a)(15) of this chapter and with
interstate end-user revenues that are
subject to contribution to the Tele-
communications Relay Service Fund,
that is subject to the Communications
Act of 1934, as amended, shall designate
an agent in the District of Columbia,
and may designate additional agents if
it so chooses, upon whom service of all
notices, process, orders, decisions, and
requirements of the Commission may
be made for and on behalf of such car-
rier, interconnected VoIP provider, or
non-interconnected VoIP provider in
any proceeding before the Commission.
Every international section 214 author-
ization holder must also designate an
agent in the District of Columbia who
is a U.S. citizen or lawful U.S. perma-
nent resident pursuant to
§63.18(q)(1)(iii) of this chapter. Such
designation shall include, for the car-
rier, interconnected VoIP provider, or
non-interconnected VoIP provider and
its designated agents, a name, business
address, telephone or voicemail num-
ber, facsimile number, and, if avail-
able, internet email address. Such car-
rier, interconnected VoIP provider, or
non-interconnected VoIP provider shall
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additionally list any other names by
which it is known or under which it
does business, and, if the carrier, inter-
connected VoIP provider, or non-inter-
connected VoIP provider is an affili-
ated company, the parent, holding, or
management company. Within thirty
(30) days of the commencement of pro-
vision of service, such carrier, inter-
connected VoIP provider, or non-inter-
connected VoIP provider shall file such
information with the Chief of the En-
forcement Bureau’s Market Disputes
Resolution Division. Such carriers,
interconnected VoIP providers, and
non-interconnected VoIP providers
may file a hard copy of the relevant
portion of the Telecommunications Re-
porting Worksheet, as delineated by
the Commission in the FEDERAL REG-
ISTER, to satisfy the requirement in the
preceding sentence. Each Tele-
communications Reporting Worksheet
filed annually by a common carrier,
interconnected VoIP provider, or non-
interconnected VoIP provider must
contain a name, business address, tele-
phone or voicemail number, facsimile
number, and, if available, internet
email address for its designated agents,
regardless of whether such information
has been revised since the previous fil-
ing. Carriers, interconnected VoIP pro-
viders, and non-interconnected VoIP
providers must notify the Commission
within one week of any changes in
their designation information by filing
revised portions of the Telecommuni-
cations Reporting Worksheet with the
Chief of the Enforcement Bureau’s
Market Disputes Resolution Division.
A paper copy of this designation list
shall be maintained in the Office of the
Secretary of the Commission. Service
of any notice, process, orders, decisions
or requirements of the Commission
may be made upon such carrier, inter-
connected VoIP provider, or non-inter-
connected VoIP provider by leaving a
copy thereof with such designated
agent at his office or usual place of res-
idence. If such carrier, interconnected
VoIP provider, or non-interconnected
VoIP provider fails to designate such
an agent, service of any notice or other
process in any proceeding before the
Commission, or of any order, decision,
or requirement of the Commission,
may be made by posting such notice,
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process, order, requirement, or decision
in the Office of the Secretary of the
Commission.

[28 FR 12415, Nov. 22, 1963, as amended at 40
FR 55644, Dec. 1, 1975; 53 FR 11852, Apr. 11,
1988; 63 FR 1035, Jan. 7, 1998; 63 FR 24124, May
1, 1998; 64 FR 41330, July 30, 1999; 64 FR 60725,
Nov. 8, 1999; 71 FR 38796, July 10, 2006; 76 FR
24390, May 2, 2011; 76 FR 65969, Oct. 25, 2011;
83 FR 44831, Sept. 4, 2018; 85 FR 76381, Nov. 27,
2020; 85 FR 85528, Dec. 29, 2020]

§1.48 Length of pleadings.

(a) Affidavits, statements, tables of
contents and summaries of filings, and
other materials which are submitted
with and factually support a pleading
are not counted in determining the
length of the pleading. If other mate-
rials are submitted with a pleading,
they will be counted in determining its
length; and if the length of the plead-
ings, as so computed, is greater than
permitted by the provisions of this
chapter, the pleading will be returned
without consideration.

(b) It is the policy of the Commission
that requests for permission to file
pleadings in excess of the length pre-
scribed by the provisions of this chap-
ter shall not be routinely granted.
Where the filing period is 10 days or
less, the request shall be made within 2
business days after the period begins to
run. Where the period is more than 10
days, the request shall be filed at least
10 days before the filing date. (See
§1.4.) If a timely request is made, the
pleading need not be filed earlier than
2 business days after the Commission
acts upon the request.

[41 FR 14871, Apr. 8, 1976, and 49 FR 40169,
Oct. 15, 1984]

§1.49 Specifications as to pleadings
and documents.

(a) All pleadings and documents filed
in paper form in any Commission pro-
ceeding shall be typewritten or pre-
pared by mechanical processing meth-
ods, and shall be filed electronically or
on paper with dimensions of A4 (21 cm.
x 29.7 cm.) or on 8% x 11 inch (21.6 cm.
X 27.9 cm.) with the margins set so that
the printed material does not exceed
6% x 9% inches (16.5 cm. x 24.1 cm.).
The printed material may be in any
typeface of at least 12-point (0.42333 cm.
or 1242”) in height. The body of the text
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must be double spaced with a minimum
distance of 752 of an inch (0.5556 cm.)
between each line of text. Footnotes
and long, indented quotations may be
single spaced, but must be in type that
is 12-point or larger in height, with at
least Y16 of an inch (0.158 cm.) between
each line of text. Counsel are cautioned
against employing extended single
spaced passages or excessive footnotes
to evade prescribed pleading lengths. If
single-spaced passages or footnotes are
used in this manner the pleading will,
at the discretion of the Commission,
either be rejected as unacceptable for
filing or dismissed with leave to be
refiled in proper form. Pleadings may
be printed on both sides of the paper.
Pleadings that use only one side of the
paper shall be stapled, or otherwise
bound, in the upper left-hand corner;
those using both sides of the paper
shall be stapled twice, or otherwise
bound, along the left-hand margin so
that it opens like a book. The fore-
going shall not apply to printed briefs
specifically requested by the Commis-
sion, official publications, charted or
maps, original documents (or admis-
sible copies thereof) offered as exhibits,
specially prepared exhibits, or if other-
wise specifically provided. All copies
shall be clearly legible.

(b) Except as provided in paragraph
(d) of this section, all pleadings and
documents filed with the Commission,
the length of which as computed under
this chapter exceeds ten pages, shall
include, as part of the pleading or doc-
ument, a table of contents with page
references.

(c) Except as provided in paragraph
(d) of this section, all pleadings and
documents filed with the Commission,
the length of which filings as computed
under this chapter exceeds ten pages,
shall include, as part of the pleading or
document, a summary of the filing,
suitably paragraphed, which should be
a succinct, but accurate and clear con-
densation of the substance of the filing.
It should not be a mere repetition of
the headings under which the filing is
arranged. For pleadings and documents
exceeding ten but not twenty-five
pages in length, the summary should
seldom exceed one and never two pages;
for pleadings and documents exceeding
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twenty-five pages in length, the sum-
mary should seldom exceed two and
never five pages.

(d) The requirements of paragraphs
(b) and (c¢) of this section shall not
apply to:

(1) Interrogatories or answers to in-
terrogatories, and depositions;

(2) FCC forms or applications;

(3) Transcripts;

(4) Contracts and reports;

(5) Letters; or

(6) Hearing exhibits, and exhibits or
appendicies accompanying any docu-
ment or pleading submitted to the
Commission.

(e) Petitions, pleadings, and other
documents associated with licensing
matters in the Wireless Radio Services
must be filed electronically in ULS. See
§22.6 of this chapter for specifications.

(f)(1) In the following types of pro-
ceedings, all pleadings, including per-
missible ex parte submissions, notices
of ex parte presentations, comments,
reply comments, and petitions for re-
consideration and replies thereto, must
be filed in electronic format:

(i) Formal complaint proceedings
under section 208 of the Act and rules
in §§1.720 through 1.740, and pole at-
tachment complaint proceedings under
section 224 of the Act and rules in
§§1.1401 through 1.1415;

(ii) Proceedings, other than rule-
making proceedings, relating to cus-
tomer proprietary network informa-
tion (CPNI);

(iii) Proceedings relating to cable
special relief petitions;

(iv) Proceedings involving Over-the-
Air Reception Devices;

(v) Common carrier certifications
under §54.314 of this chapter;

(vi) Domestic Section 214 transfer-of-
control applications pursuant to §§63.52
and 63.53 of this chapter;

(vii) Domestic section 214 discontinu-
ance applications pursuant to §63.63
and/or §63.71 of this chapter;

(viii) Notices of network change and
associated certifications pursuant to
§51.325 et seq. of this chapter; and

(ix) Hearing proceedings under §§1.201
through 1.377.

(2) Unless required under paragraph
(f)(1) of this section, in the following
types of proceedings, all pleadings, in-
cluding permissible ex parte submis-
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sions, notices of ex parte presentations,
comments, reply comments, and peti-
tions for reconsideration and replies
thereto, may be filed in electronic for-
mat:

(i) General rulemaking proceedings
other than broadcast allotment pro-
ceedings;

(ii) Notice of inquiry proceedings;

(iii) Petition for rulemaking pro-
ceedings (except broadcast allotment
proceedings);

(iv) Petition for forbearance pro-
ceedings; and

(v) Filings responsive to domestic
section 214 transfers under §63.03 of
this chapter, section 214
discontinuances under §63.71 of this
chapter, and notices of network change
under §51.325 et seq. of this chapter.

(3) To further greater reliance on
electronic filing wherever possible, the
Bureaus and Offices, in coordination
with the Managing Director, may pro-
vide to the public capabilities for elec-
tronic filing of additional types of
pleadings notwithstanding any provi-
sions of this chapter that may other-
wise be construed as requiring such fil-
ings to be submitted on paper.

(4) For purposes of compliance with
any prescribed pleading lengths, the
length of any document filed in elec-
tronic form shall be equal to the length
of the document if printed out and for-
matted according to the specifications
of paragraph (a) of this section, or shall
be no more than 250 words per page.

NOTE TO §1.49: The table of contents and
the summary pages shall not be included in
complying with any page limitation require-
ments as set forth by Commission rule.

[40 FR 19198, May 2, 1975, as amended at 47
FR 26393, June 18, 1982; 51 FR 16322, May 2,
1986; 54 FR 31032, July 26, 1989; 58 FR 44893,
Aug. 25, 1993; 59 FR 37721, July 25, 1994; 63 FR
24125, May 1, 1998; 63 FR 68920, Dec. 14, 1998;
74 FR 39227, Aug. 6, 2009; 76 FR 24390, May 2,
2011; 80 FR 1587, Jan. 13, 2015; 80 FR 19847,
Apr. 13, 2015; 83 FR 2556, Jan. 18, 2018; 83 FR
7922, Feb. 22, 2018; 83 FR 44831, Sept. 4, 2018;
85 FR 63172, Oct. 6, 2020; 85 FR 85528, Dec. 29,
2020]

§1.50 Specifications as to briefs.

The Commission’s preference is for
briefs that are either typewritten, pre-
pared by other mechanical processing
methods, or, in the case of matters in
the Wireless Radio Services, composed
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electronically and sent via ULS. Print-
ed briefs will be accepted only if spe-
cifically requested by the Commission.
Typewritten, mechanically produced,
or electronically transmitted briefs
must conform to all of the applicable
specifications for pleadings and docu-
ments set forth in §1.49.

[63 FR 68920, Dec. 14, 1998]

§1.51 Number of copies of pleadings,
briefs, and other papers.

(a) In hearing proceedings, all plead-
ings, letters, documents, or other writ-
ten submissions, shall be filed using
the Commission’s Electronic Comment
Filing System, excluding confidential
material as set forth in §1.314 of these
rules. Each written submission that in-
cludes confidential material shall be
filed as directed by the Commission,
along with an additional courtesy copy
transmitted to the presiding officer.

(b) In rulemaking proceedings which
have not been designated for hearing,
see §1.419.

(c) In matters other than rulemaking
and hearing cases, unless otherwise
specified by Commission rules, an
original and one copy shall be filed. If
the matter relates to part 22 of the
rules, see §22.6 of this chapter.

(d) Where statute or regulation pro-
vides for service by the Commission of
papers filed with the Commission, an
additional copy of such papers shall be
filed for each person to be served.

(e) The parties to any proceeding
may, on notice, be required to file addi-
tional copies of any or all filings made
in that proceeding.

(f) For application and licensing mat-
ters involving the Wireless Radio Serv-
ices, pleadings, briefs or other docu-
ments must be filed electronically in
ULS.

(g) Participants that file pleadings,
briefs or other documents electroni-
cally in ULS need only submit one
copy, so long as the submission con-
forms to any procedural or filing re-
quirements established for formal elec-
tronic comments. (See §1.49)

(h) Pleadings, briefs or other docu-
ments filed electronically in ULS by a
party represented by an attorney shall
include the name, street address, email
address, and telephone number of at
least one attorney of record. Parties
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not represented by an attorney that
files electronically in ULS shall pro-
vide their name, street address, email
address, and telephone number.

[76 FR 24391, May 2, 2011, as amended at 83
FR 2556, Jan. 18, 2018; 85 FR 63172, Oct. 6, 2020;
85 FR 85528, Dec. 29, 2020]

§1.52 Subscription and verification.

The original of all petitions, motions,
pleadings, briefs, and other documents
filed by any party represented by coun-
sel shall be signed by at least one at-
torney of record in his individual
name, whose address shall be stated. A
party who is not represented by an at-
torney shall sign and verify the docu-
ment and state his address. Pleadings,
petitions, and other documents related
to licensing matters in the Wireless
Radio Services shall be signed by at
least one attorney of record in his indi-
vidual name or by the party who is not
represented by an attorney and shall
include his email and physical mailing
address. Either the original document,
the electronic reproduction of such
original document containing the fac-
simile signature of the attorney or rep-
resented party, or, in the case of mat-
ters in the Wireless Radio Services, an
electronic filing via ULS is acceptable
for filing. If a facsimile or electronic
reproduction of such original document
is filed, the signatory shall retain the
original until the Commission’s deci-
sion is final and no longer subject to
judicial review. If filed electronically,
a signature will be considered any sym-
bol executed or adopted by the party
with the intent that such symbol be a
signature, including symbols formed by
computer-generated electronic im-
pulses. Except when otherwise specifi-
cally provided by rule or statute, docu-
ments signed by the attorney for a
party need not be verified or accom-
panied by affidavit. The signature or
electronic reproduction thereof by an
attorney constitutes a certificate by
him that he has read the document;
that to the best of his knowledge, in-
formation, and belief there is good
ground to support it; and that it is not
interposed for delay. If the original of a
document is not signed or is signed
with intent to defeat the purpose of
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this section, or an electronic reproduc-
tion does not contain a facsimile signa-
ture, it may be stricken as sham and
false, and the matter may proceed as
though the document had not been
filed. An attorney may be subjected to
appropriate disciplinary action, pursu-
ant to §1.24, for a willful violation of
this section or if scandalous or inde-
cent matter is inserted.

[63 FR 24125, May 1, 1998, as amended at 63
FR 68920, Dec. 14, 1998; 83 FR 2556, Jan. 18,
2018; 85 FR 85529, Dec. 29, 2020]

FORBEARANCE PROCEEDINGS

§1.53 Separate pleadings for petitions
for forbearance.

In order to be considered as a peti-
tion for forbearance subject to the one-
year deadline set forth in 47 U.S.C.
160(c), any petition requesting that the
Commission exercise its forbearance
authority under 47 U.S.C. 160 shall be
filed as a separate pleading and shall be
identified in the caption of such plead-
ing as a petition for forbearance under
47 U.S.C. 160(c). Any request which is
not in compliance with this rule is
deemed not to constitute a petition
pursuant to 47 U.S.C. 160(c), and is not
subject to the deadline set forth there-
in.

[656 FR 7460, Feb. 15, 2000]

§1.54 Petitions for forbearance must
be complete as filed.

(a) Description of relief sought. Peti-
tions for forbearance must identify the
requested relief, including:

(1) Each statutory provision, rule, or
requirement from which forbearance is
sought.

(2) Each carrier, or group of carriers,
for which forbearance is sought.

(3) Each service for which forbear-
ance is sought.

(4) Each geographic location, zone, or
area for which forbearance is sought.

(6) Any other factor, condition, or
limitation relevant to determining the
scope of the requested relief.

(b) Prima facie case. Petitions for for-
bearance must contain facts and argu-
ments which, if true and persuasive,
are sufficient to meet each of the stat-
utory criteria for forbearance.

(1) A petition for forbearance must
specify how each of the statutory cri-
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teria is met with regard to each statu-
tory provision or rule, or requirement
from which forbearance is sought.

(2) If the petitioner intends to rely on
data or information in the possession
of third parties, the petition must iden-
tify:

(i) The nature of the data or informa-
tion.

(ii) The parties believed to have or
control the data or information.

(iii) The relationship of the data or
information to facts and arguments
presented in the petition.

(3) The petitioner shall, at the time
of filing, provide a copy of the petition
to each third party identified as pos-
sessing data or information on which
the petitioner intends to rely.

(c) Identification of related matters. A
petition for forbearance must identify
any proceeding pending before the
Commission in which the petitioner
has requested, or otherwise taken a po-
sition regarding, relief that is identical
to, or comparable to, the relief sought
in the forbearance petition. Alter-
natively, the petition must declare
that the petitioner has not, in a pend-
ing proceeding, requested or otherwise
taken a position on the relief sought.

(d) Filing requirements. Petitions for
forbearance shall comply with the fil-
ing requirements in §1.49.

(1) Petitions for forbearance shall be
e-mailed to forbearance@fcc.gov at the
time for filing.

(2) All filings related to a forbearance
petition, including all data, shall be
provided in a searchable format. To be
searchable, a spreadsheet containing a
significant amount of data must be ca-
pable of being manipulated to allow
meaningful analysis.

(e) Contents. Petitions for forbear-
ance shall include:

(1) A plain, concise, written summary
statement of the relief sought.

(2) A full statement of the peti-
tioner’s prima facie case for relief.

(3) Appendices that list:

(i) The scope of relief sought as re-
quired in §1.54(a);

(ii) All supporting data upon which
the petition intends to rely, including
a market analysis; and

(iii) Any supporting statements or af-
fidavits.
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(f) Supplemental information. The
Commission will consider further facts
and arguments entered into the record
by a petitioner only:

(1) In response to facts and argu-
ments introduced by commenters or
opponents.

(2) By permission of the Commission.

[74 FR 39227, Aug. 6, 2009]

§1.55 Public notice of petitions for for-
bearance.

(a) Filing a petition for forbearance
initiates the statutory time limit for
consideration of the petition.

(b) The Commission will issue a pub-
lic notice when it receives a properly
filed petition for forbearance. The no-
tice will include:

(1) A statement of the nature of the
petition for forbearance.

(2) The scope of the forbearance
sought and a description of the sub-
jects and issues involved.

(3) The docket number assigned to
the proceeding.

(4) A statement of the time for filing
oppositions or comments and replies
thereto.

[74 FR 39227, Aug. 6, 2009]

§1.56 Motions for summary denial of
petitions for forbearance.

(a) Opponents of a petition for for-
bearance may submit a motion for
summary denial if it can be shown that
the petition for forbearance, viewed in
the light most favorable to the peti-
tioner, cannot meet the statutory cri-
teria for forbearance.

(b) A motion for summary denial
may not be filed later than the due
date for comments and oppositions an-
nounced in the public notice.

(c) Oppositions to motions for sum-
mary denial may not be filed later than
the due date for reply comments an-
nounced in the public notice.

(d) No reply may be filed to an oppo-
sition to a motion for summary denial.

[74 FR 39227, Aug. 6, 2009]

§1.57 Circulation and voting of peti-
tions for forbearance.

(a) If a petition for forbearance in-
cludes novel questions of fact, law or
policy which cannot be resolved under
outstanding precedents and decisions,

§1.61

the Chairperson will circulate a draft
order no later than 28 days prior to the
statutory deadline, unless all Commis-
sioners agree to a shorter period.

(b) The Commission will vote on any
circulated order resolving a forbear-
ance petition not later than seven days
before the last day that action must be
taken to prevent the petition from
being deemed granted by operation of
law.

[74 FR 39227, Aug. 6, 2009, as amended at 88
FR 21433, Apr. 10, 2023]

§1.58 Forbearance petition quiet pe-
riod prohibition.

The prohibition in §1.1203(a) on con-
tacts with decisionmakers concerning
matters listed in the Sunshine Agenda
shall also apply to a petition for for-
bearance for a period of 14 days prior to
the statutory deadline under 47 U.S.C.
160(c) or as announced by the Commis-
sion.

[74 FR 39227, Aug. 6, 2009]

§1.59 Withdrawal or narrowing of pe-
titions for forbearance.

(a) A petitioner may withdraw or
narrow a petition for forbearance with-
out approval of the Commission by fil-
ing a notice of full or partial with-
drawal at any time prior to the end of
the tenth business day after the due
date for reply comments announced in
the public notice.

(b) Except as provided in paragraph
(a) of this section, a petition for for-
bearance may be withdrawn, or nar-
rowed so significantly as to amount to
a withdrawal of a large portion of the
forbearance relief originally requested
by the petitioner, only with approval of
the Commission.

[74 FR 39227, Aug. 6, 2009]
GENERAL APPLICATION PROCEDURES

§1.61 Procedures for handling applica-
tions requiring special aeronautical
study.

(a) Antenna Structure Registration
is conducted by the Wireless Tele-
communications Bureau as follows:

(1) Each antenna structure owner
that must notify the FAA of proposed
construction using FAA Form 7460-1
shall, upon proposing new or modified
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construction, register that antenna
structure with the Wireless Tele-
communications Bureau using FCC
Form 854.

(2) In accordance with §1.1307 and
§17.4(c) of this chapter, the Bureau will
address any environmental concerns
prior to processing the registration.

3) If a final FAA determination of
“‘no hazard” is not submitted along
with FCC Form 854, processing of the
registration may be delayed or dis-
approved.

(4) If the owner of the antenna struc-
ture cannot file FCC Form 854 because
it is subject to a denial of Federal ben-
efits under the Anti-Drug Abuse Act of
1988, 21 U.S.C. 862, the first licensee au-
thorized to locate on the structure
must register the structure using FCC
Form 854, and provide a copy of the An-
tenna Structure Registration (FCC
Form 854R) to the owner. The owner re-
mains responsible for providing a copy
of FCC Form 854R to all tenant licens-
ees on the structure and for posting the
registration number as required by
§17.4(g) of this chapter.

(5) Upon receipt of FCC Form 854, and
attached FAA final determination of
“no hazard,” the Bureau may prescribe
antenna structure painting and/or
lighting specifications or other condi-
tions in accordance with the FAA air-
space recommendation. Unless other-
wise specified by the Bureau, the an-
tenna structure must conform to the
FAA’s painting and lighting rec-
ommendations set forth in the FAA’s
determination of ‘‘no hazard’ and the
associated FAA study number. The Bu-
reau returns a completed Antenna
Structure Registration (FCC Form
854R) to the registrant. If the proposed
structure is disapproved the registrant
is so advised.

(b) Each operating Bureau or Office
examines the applications for Commis-
sion authorization for which it is re-
sponsible to ensure compliance with
FAA notification procedures as well as
Commission Antenna Structure Reg-
istration as follows:

(1) If Antenna Structure Registration
is required, the operating Bureau re-
views the application for the Antenna
Structure Registration Number and
proceeds as follows:
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(i) If the application contains the An-
tenna Structure Registration Number
or if the applicant seeks a Cellular or
PCS system authorization, the oper-
ating Bureau processes the application.

(ii) If the application does not con-
tain the Antenna Structure Registra-
tion Number, but the structure owner
has already filed FCC Form 854, the op-
erating Bureau places the application
on hold until Registration can be con-
firmed, so long as the owner exhibits
due diligence in filing.

(iii) If the application does not con-
tain the Antenna Structure Registra-
tion Number, and the structure owner
has not filed FCC Form 854, the oper-
ating Bureau notifies the applicant
that FCC Form 854 must be filed and
places the application on hold until
Registration can be confirmed, so long
as the owner exhibits due diligence in
filing.

(2) If Antenna Structure Registration
is not required, the operating Bureau
processes the application.

(c) Where one or more antenna farm
areas have been designated for a com-
munity or communities (see §17.9 of
this chapter), an application proposing
the erection of an antenna structure
over 1,000 feet in height above ground
to serve such community or commu-
nities will not be accepted for filing
unless:

(1) It is proposed to locate the an-
tenna structure in a designated an-
tenna farm area, or

(2) It is accompanied by a statement
from the Federal Aviation Administra-
tion that the proposed structure will
not constitute a menace to air naviga-
tion, or

(3) It is accompanied by a request for
waiver setting forth reasons sufficient,
if true, to justify such a waiver.

NoOTE: By Commission Order (FCC 65-455),
30 FR 7419, June 5, 1965, the Commission
issued the following policy statement con-
cerning the height of radio and television an-
tenna towers:

“We have concluded that this objective can
best be achieved by adopting the following
policy: Applications for antenna towers high-
er than 2,000 feet above ground will be pre-
sumed to be inconsistent with the public in-
terest, and the applicant will have a burden
of overcoming that strong presumption. The
applicant must accompany its application
with a detailed showing directed to meeting
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this burden. Only in the exceptional case,
where the Commission concludes that a clear
and compelling showing has been made that
there are public interest reasons requiring a
tower higher than 2,000 feet above ground,
and after the parties have complied with ap-
plicable FAA procedures, and full Commis-
sion coordination with FAA on the question
of menace to air navigation, will a grant be
made. Applicants and parties in interest will,
of course, be afforded their statutory hearing
rights.”

[28 FR 12415, Nov. 22, 1963, as amended at 32
FR 8813, June 21, 1967; 32 FR 20860, Dec. 28,
1967, 34 FR 6481, Apr. 15, 1969; 456 FR 55201,
Aug. 19, 1980; 58 FR 13021, Mar. 9, 1993, 61 FR
4361, Feb. 6, 1996; 77 FR 3952, Jan. 26, 2012; 79
FR 56984, Sept. 24, 2014]

§1.62 Operation pending action on re-
newal application.

(a)(1) Where there is pending before
the Commission at the time of expira-
tion of license any proper and timely
application for renewal of license with
respect to any activity of a continuing
nature, in accordance with the provi-
sions of section 9(b) of the Administra-
tive Procedure Act, such license shall
continue in effect without further ac-
tion by the Commission until such
time as the Commission shall make a
final determination with respect to the
renewal application. No operation by
any licensee under this section shall be
construed as a finding by the Commis-
sion that the operation will serve the
public interest, convenience, or neces-
sity, nor shall such operation in any
way affect or limit the action of the
Commission with respect to any pend-
ing application or proceeding.

(2) A non-broadcast licensee oper-
ating by virtue of this paragraph (a)
shall, after the date of expiration speci-
fied in the license, post, in addition to
the original license, any acknowledg-
ment received from the Commission
that the renewal application has been
accepted for filing or a signed copy of
the application for renewal of license
which has been submitted by the li-
censee, or in services other than com-
mon carrier, a statement certifying
that the licensee has mailed or filed a
renewal application, specifying the
date of mailing or filing.

(b) Where there is pending before the
Commission at the time of expiration
of license any proper and timely appli-
cation for renewal or extension of the

§1.65

term of a license with respect to any
activity not of a continuing nature, the
Commission may in its discretion
grant a temporary extension of such 1li-
cense pending determination of such
application. No such temporary exten-
sion shall be construed as a finding by
the Commission that the operation of
any radio station thereunder will serve
the public interest, convenience, or ne-
cessity beyond the express terms of
such temporary extension of license,
nor shall such temporary extension in
any way affect or limit the action of
the Commission with respect to any
pending application or proceeding.

(c) Except where an instrument of
authorization clearly states on its face
that it relates to an activity not of a
continuing nature, or where the non-
continuing nature is otherwise clearly
apparent upon the face of the author-
ization, all licenses issued by the Com-
mission shall be deemed to be related
to an activity of a continuing nature.

(56 U.8.C. 558)

[28 FR 12415, Nov. 22, 1963, as amended at 84
FR 2758, Feb. 8, 2019]

§1.65 Substantial and significant
changes in information furnished
by applicants to the Commission.

(a) Bach applicant is responsible for
the continuing accuracy and complete-
ness of information furnished in a
pending application or in Commission
proceedings involving a pending appli-
cation. Except as otherwise required by
rules applicable to particular types of
applications, whenever the information
furnished in the pending application is
no longer substantially accurate and
complete in all significant respects,
the applicant shall as promptly as pos-
sible and in any event within 30 days,
unless good cause is shown, amend or
request the amendment of the applica-
tion so as to furnish such additional or
corrected information as may be appro-
priate. Except as otherwise required by
rules applicable to particular types of
applications, whenever there has been
a substantial change as to any other
matter which may be of decisional sig-
nificance in a Commission proceeding
involving the pending application, the
applicant shall as promptly as possible
and in any event within 30 days, unless
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good cause is shown, submit a state-
ment furnishing such additional or cor-
rected information as may be appro-
priate, which shall be served upon par-
ties of record in accordance with §1.47.
Where the matter is before any court
for review, statements and requests to
amend shall in addition be served upon
the Commission’s General Counsel. For
the purposes of this section, an applica-
tion is ‘‘pending’’ before the Commis-
sion from the time it is accepted for
filing by the Commission until a Com-
mission grant or denial of the applica-
tion is no longer subject to reconsider-
ation by the Commission or to review
by any court.

(b) Applications in broadcast services
subject to competitive bidding will be
subject to the provisions of §§1.2105(b),
73.5002 and 73.3522 of this chapter re-
garding the modification of their appli-
cations.

(c) All broadcast permittees and li-
censees must report annually to the
Commission any adverse finding or ad-
verse final action taken by any court
or administrative body that involves
conduct bearing on the permittee’s or
licensee’s character qualifications and
that would be reportable in connection
with an application for renewal as re-
flected in the renewal form. If a report
is required by this paragraph(s), it
shall be filed on the anniversary of the
date that the licensee’s renewal appli-
cation is required to be filed, except
that licensees owning multiple stations
with different anniversary dates need
file only one report per year on the an-
niversary of their choice, provided that
their reports are not more than one
year apart. Permittees and licensees
bear the obligation to make diligent,
good faith efforts to become knowl-
edgeable of any such reportable adju-
dicated misconduct.

NOTE: The terms adverse finding and adverse
final action as used in paragraph (c) of this
section include adjudications made by an ul-
timate trier of fact, whether a government
agency or court, but do not include factual
determinations which are subject to review
de novo unless the time for taking such re-
view has expired under the relevant proce-
dural rules. The pendency of an appeal of an
adverse finding or adverse final action does
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not relieve a permittee or licensee from its
obligation to report the finding or action.

[48 FR 27200, June 13, 1983, as amended at 55
FR 23084, June 6, 1990; 56 FR 25635, June 5,
1991; 56 FR 44009, Sept. 6, 1991; 57 FR 47412,
Oct. 16, 1992; 63 FR 48622, Sept. 11, 1998; 69 FR
72026, Dec. 10, 2004; 75 FR 4702, Jan. 29, 2010]

§1.68 Action on application for license
to cover construction permit.

(a) An application for license by the
lawful holder of a construction permit
will be granted without hearing where
the Commission, upon examination of
such application, finds that all the
terms, conditions, and obligations set
forth in the application and permit
have been fully met, and that no cause
or circumstance arising or first coming
to the knowledge of the Commission
since the granting of the permit would,
in the judgment of the Commission,
make the operation of such station
against the public interest.

(b) In the event the Commission is
unable to make the findings in para-
graph (a) of this section, the Commis-
sion will designate the application for
hearing upon specified issues.

(Sec. 319, 48 Stat. 1089, as amended; 47 U.S.C.
319)

§1.77 Detailed application procedures;
cross references.

The application procedures set forth
in §§1.61 through 1.68 are general in na-
ture. Applicants should also refer to
the Commission rules regarding the
payment of statutory charges (subpart
G of this part) and the use of the FCC
Registration Number (FRN) (see sub-
part W of this part). More detailed pro-
cedures are set forth in this chapter as
follows:

(a) Rules governing applications for
authorizations in the Broadcast Radio
Services are set forth in subpart D of
this part.

(b) Rules governing applications for
authorizations in the Common Carrier
Radio Services are set forth in subpart
E of this part.

(c) Rules governing applications for
authorizations in the Private Radio
Services are set forth in subpart F of
this part.

(d) Rules governing applications for
authorizations in the Experimental
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Radio Service are set forth in part 5 of
this chapter.

(e) Rules governing applications for
authorizations in the Domestic Public
Radio Services are set forth in part 21
of this chapter.

(f) Rules governing applications for
authorizations in the Industrial, Sci-
entific, and Medical Service are set
forth in part 18 of this chapter.

(g) Rules governing applications for
certification of equipment are set forth
in part 2, subpart J, of this chapter.

(h) Rules governing applications for
commercial radio operator licenses are
set forth in part 13 of this chapter.

(i) Rules governing applications for
authorizations in the Common Carrier
and Private Radio terrestrial micro-
wave services and Local Multipoint
Distribution Services are set out in
part 101 of this chapter.

[28 FR 12415, Nov. 22, 1963, as amended at 44
FR 39180, July 5, 1979; 47 FR 53378, Nov. 26,
1982; 61 FR 26670, May 28, 1996; 62 FR 23162,
Apr. 29, 1997; 63 FR 36596, July 7, 1998; 66 FR
47895, Sept. 14, 2001; 78 FR 25160, Apr. 29, 2013]

MISCELLANEOUS PROCEEDINGS

§1.80 Forfeiture proceedings.

(a) Persons against whom and viola-
tions for which a forfeiture may be as-
sessed. A forfeiture penalty may be as-
sessed against any person found to
have:

(1) Willfully or repeatedly failed to
comply substantially with the terms
and conditions of any license, permit,
certificate, or other instrument of au-
thorization issued by the Commission;

(2) Willfully or repeatedly failed to
comply with any of the provisions of
the Communications Act of 1934, as
amended; or of any rule, regulation or
order issued by the Commission under
that Act or under any treaty, conven-
tion, or other agreement to which the
United States is a party and which is
binding on the United States;

(3) Violated any provision of section
317(c) or 508(a) of the Communications
Act;

(4) Violated any provision of sections
227(b) or (e) of the Communications Act
or of §§64.1200(a)(1) through (b) and
64.1604 of this title;

§1.80

(5) Violated any provision of section
511(a) or (b) of the Communications Act
or of paragraph (b)(6) of this section;

(6) Violated any provision of section
1304, 1343, or 1464 of Title 18, United
States Code; or

(7) Violated any provision of section
6507 of the Middle Class Tax Relief and
Job Creation Act of 2012 or any rule,
regulation, or order issued by the Com-
mission under that statute.

NOTE 1 TO PARAGRAPH (a): A forfeiture pen-
alty assessed under this section is in addi-
tion to any other penalty provided for by the
Communications Act, except that the pen-
alties provided for in paragraphs (b)(1)
through (4) of this section shall not apply to
conduct which is subject to a forfeiture pen-
alty or fine under sections 202(c), 203(e),
205(b), 214(d), 219(b), 220(d), 223(b), 364(a),
364(b), 386(a), 386(b), 506, and 634 of the Com-
munications Act. The remaining provisions
of this section are applicable to such con-
duct.

(b) Limits on the amount of forfeiture
assessed—(1) Forfeiture penalty for a
broadcast station licensee, permittee, cable
television operator, or applicant. If the
violator is a broadcast station licensee
or permittee, a cable television oper-
ator, or an applicant for any broadcast
or cable television operator license,
permit, certificate, or other instru-
ment of authorization issued by the
Commission, except as otherwise noted
in this paragraph (b)(1), the forfeiture
penalty under this section shall not ex-
ceed $59,316 for each violation or each
day of a continuing violation, except
that the amount assessed for any con-
tinuing violation shall not exceed a
total of $593,170 for any single act or
failure to act described in paragraph
(a) of this section. There is no limit on
forfeiture assessments for EEO viola-
tions by cable operators that occur
after notification by the Commission
of a potential violation. See section
634(f)(2) of the Communications Act (47
U.S.C. 554). Notwithstanding the fore-
going in this section, if the violator is
a broadcast station licensee or per-
mittee or an applicant for any broad-
cast license, permit, certificate, or
other instrument of authorization
issued by the Commission, and if the
violator is determined by the Commis-
sion to have broadcast obscene, inde-
cent, or profane material, the for-
feiture penalty under this section shall
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not exceed $479,945 for each violation or
each day of a continuing violation, ex-
cept that the amount assessed for any
continuing violation shall not exceed a
total of $4,430,255 for any single act or
failure to act described in paragraph
(a) of this section.

(2) Forfeiture penalty for a common car-
rier or applicant. If the violator is a
common carrier subject to the provi-
sions of the Communications Act or an
applicant for any common carrier li-
cense, permit, certificate, or other in-
strument of authorization issued by
the Commission, the amount of any
forfeiture penalty determined under
this section shall not exceed $237,268
for each violation or each day of a con-
tinuing violation, except that the
amount assessed for any continuing
violation shall not exceed a total of
$2,372,677 for any single act or failure
to act described in paragraph (a) of this
section.

(3) Forfeiture penalty for a manufac-
turer or service provider. If the violator
is a manufacturer or service provider
subject to the requirements of section
255, 716, or 718 of the Communications
Act (47 U.S.C. 255, 617, or 619), and is de-
termined by the Commission to have
violated any such requirement, the
manufacturer or service provider shall
be liable to the United States for a for-
feiture penalty of not more than
$136,258 for each violation or each day
of a continuing violation, except that
the amount assessed for any con-
tinuing violation shall not exceed a
total of $1,362,567 for any single act or
failure to act.

(4) Forfeiture penalty for a 227(e) viola-
tion. Any person determined to have
violated section 227(e) of the Commu-
nications Act or the rules issued by the
Commission under section 227(e) of the
Communications Act shall be liable to
the United States for a forfeiture pen-
alty of not more than $13,625 for each
violation or three times that amount
for each day of a continuing violation,
except that the amount assessed for
any continuing violation shall not ex-
ceed a total of $1,362,567 for any single
act or failure to act. Such penalty shall
be in addition to any other forfeiture
penalty provided for by the Commu-
nications Act.
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(5) Forfeiture penalty for a 227(b)(4)(B)
violation. Any person determined to
have violated section 227(b)(4)(B) of the
Communications Act or the rules in 47
CFR part 64 issued by the Commission
under section 227(b)(4)(B) of the Com-
munications Act shall be liable to the
United States for a forfeiture penalty
determined in accordance with para-
graphs (A)-(F) of section 503(b)(2) plus
an additional penalty not to exceed
$11,580.

(6) Forfeiture penalty for pirate radio
broadcasting. (i) Any person who will-
fully and knowingly does or causes or
suffers to be done any pirate radio
broadcasting shall be subject to a fine
of not more than $2,316,034; and

(ii) Any person who willfully and
knowingly violates the Act or any rule,
regulation, restriction, or condition
made or imposed by the Commission
under authority of the Act, or any rule,
regulation, restriction, or condition
made or imposed by any international
radio or wire communications treaty
or convention, or regulations annexed
thereto, to which the United States is
party, relating to pirate radio broad-
casting shall, in addition to any other
penalties provided by law, be subject to
a fine of not more than $115,802 for each
day during which such offense occurs,
in accordance with the limit described
in this section.

(7T) Forfeiture penalty for a Ssection
6507(b)(4) Tax Relief Act violation. If a vi-
olator who is granted access to the Do-
Not-Call registry of public safety an-
swering points discloses or dissemi-
nates any registered telephone number
without authorization, in violation of
section 6507(b)(4) of the Middle Class
Tax Relief and Job Creation Act of 2012
or the Commission’s implementing
rules in 47 CFR part 64, the monetary
penalty for such unauthorized disclo-
sure or dissemination of a telephone
number from the registry shall be not
less than $127,602 per incident nor more
than $1,276,024 per incident depending
upon whether the conduct leading to
the violation was negligent, grossly
negligent, reckless, or willful, and de-
pending on whether the violation was a
first or subsequent offense.
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(8) Forfeiture penalty for a Ssection
6507(b)(5) Tax Relief Act violation. If a vi-
olator uses automatic dialing equip-
ment to contact a telephone number on
the Do-Not-Call registry of public safe-
ty answering points, in violation of
section 6507(b)(5) of the Middle Class
Tax Relief and Job Creation Act of 2012
or the Commission’s implementing
rules in 47 CFR part 64, the monetary
penalty for contacting such a tele-
phone number shall be not less than
$12,760 per call nor more than $127,602
per call depending on whether the vio-
lation was negligent, grossly negligent,
reckless, or willful, and depending on
whether the violation was a first or
subsequent offense.

(9) Forfeiture penalty for a failure to
block. Any person determined to have
failed to block illegal robocalls pursu-
ant to §§64.6305(g) and 64.1200(n) of this
chapter shall be liable to the United
States for a forfeiture penalty of no
more than $23,727 for each violation, to
be assessed on a per-call basis.

TABLE 1 TO PARAGRAPH (b)(11)

§1.80

(10) Maximum forfeiture penalty for any
case not previously covered. In any case
not covered in paragraphs (b)(1)
through (9) of this section, the amount
of any forfeiture penalty determined
under this section shall not exceed
$23,727 for each violation or each day of
a continuing violation, except that the
amount assessed for any continuing
violation shall not exceed a total of
$177,951 for any single act or failure to
act described in paragraph (a) of this
section.

(11) Factors considered in determining
the amount of the forfeiture penalty. In
determining the amount of the for-
feiture penalty, the Commission or its
designee will take into account the na-
ture, circumstances, extent and grav-
ity of the violations and, with respect
to the violator, the degree of culpa-
bility, any history of prior offenses,
ability to pay, and such other matters
as justice may require.

—BASE AMOUNTS FOR SECTION 503 FORFEITURES

. Violation
Forfeitures amount
Misrepresentation/lack of candor ............. . ™
Failure to file required DODC required forms, and/or flllng materlally |naccurate or |ncomplete DODC |nformat|on $15,000
Construction and/or operation without an instrument of authorization for the service ...........cccccoeevniincincicincce. 10,000
Failure to comply with prescribed Iighting and/or marking 10,000
Violation of public file rules .... 10,000
Violation of political rules: Reasonable access, Iowest unlt charge, equal opportunny, and dlscnmlnatlon .................. 9,000
Unauthorized substantial transfer of control . 8,000
Violation of children’s television commercialization or programmlng reqmrements 8,000
Violations of rules relating to distress and safety frequencies ............ 8,000
False distress communications 8,000
EAS equipment not installed or operatlonal 8,000
Alien ownership violation ....... 8,000
Failure to permit inspection ... 7,000
Transmission of indecent/obscene materlals 7,000
Interference ........ 7,000
Importation or marketing of unauthorlzed equlpment 7,000
Exceeding of authorized antenna height ... 5,000
Fraud by wire, radio or television ............... 5,000
Unauthorized discontinuance of service ... 5,000
Use of unauthorized equipment 5,000
Exceeding power limits ......... 4,000
Failure to Respond to Commission communlcatlons 4,000
Violation of sponsorship ID requirements 4,000
Unauthorized emissions ........ 4,000
Using unauthorized frequency 4,000
Failure to engage in required frequency coordlnatlon . 4,000
Construction or operation at unauthorized location ...... 4,000
Violation of requirements pertaining to broadcasting of lotteries or contests ....... . 4,000
Violation of transmitter control and metering requirements .............. . 3,000
Failure to file required forms or information 3,000
Per call violations of the robocall blocking rules .......... 2,500
Failure to make required measurements or conduct required monltonng ............ 2,000
Failure to provide station ID . . 1,000
Unauthorized pro forma transfer of control 1,000
Failure to maintain required records .......... 1,000
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TABLE 2 TO PARAGRAPH (b)(11)—VIOLATIONS UNIQUE TO THE SERVICE

Violation Services affected Amount
Unauthorized conversion of long distance telephone service Common Carrier . $40,000
Violation of operator services requirements Common Carrier . 7,000
Violation of pay-per-call requirements ........... Common Carrier .. 7,000
Failure to implement rate reduction or refund order .......... Cable .. 7,500
Violation of cable program access rules . ... | Cable ... 7,500
Violation of cable leased access rUIES ..o Cable . 7,500
Violation of cable cross-oWnership rUlEs ...........cccoereeieierenienieeee e Cable . 7,500
Violation of cable broadcast carriage rules ... ... | Cable . 7,500
Violation of pole attachment rules . e ———— Cable 7,500
Failure to maintain directional pattern within prescrlbed parameters ....................... Broadcast 7,000
Violation of broadcast hoax rule e R Broadcast . 7,000
AM tower fencing .. Broadcast . 7,000
Broadcasting telephone conversatlons wnhout authonzatlon Broadcast . 4,000
Violation of enhanced underwriting requirements ... Broadcast . 2,000

TABLE 3 TO PARAGRAPH (b)(11)—ADJUSTMENT
CRITERIA FOR SECTION 503 FORFEITURES

Upward Adjustment Criteria:
(1) Egregious misconduct.
(2) Ability to pay/relative disincen-
tive.
(3) Intentional violation.
(4) Substantial harm.
(5) Prior violations of any FCC re-
quirements.
(6) Substantial economic gain.
(7) Repeated or continuous viola-
tion.
Downward Adjustment Criteria:
(1) Minor violation.
(2) Good faith or voluntary disclo-
sure.
(3) History of overall compliance.
(4) Inability to pay.

TABLE 4 TO PARAGRAPH (b)(11)—NON-SECTION
503 FORFEITURES THAT ARE AFFECTED BY
THE DOWNWARD ADJUSTMENT FACTORS 1

Statutory amount after 2023 annual in-

Violatian flation adjustment

Sec. 202(c) Com-
mon Carrier Dis-
crimination.

Sec. 203(e) Com-
mon Carrier Tar-
iffs.

Sec. 205(b) Com-
mon Carrier Pre-
scriptions.

Sec. 214(d) Com-
mon Carrier Line
Extensions.

Sec. 219(b) Com-
mon Carrier Re-
ports.

Sec. 220(d) Com-
mon Carrier
Records & Ac-
counts.

Sec. 223(b) Dial-a-
Porn.

$14,236, $712/day.

$14,236, $712/day.

$28,472.

$2,847/day.

$2,847/day.

$14,236/day.

$147,529/day.

TABLE 4 TO PARAGRAPH (b)(11)—NON-SECTION
503 FORFEITURES THAT ARE AFFECTED BY
THE DOWNWARD ADJUSTMENT FACTORS'—
Continued

Statutory amount after 2023 annual in-

Violation flation adjustment

Sec. 227(e) Caller
Identification.

$13,625/violation. $40,875/day for each
day of continuing violation, up to
$1,362,567 for any single act or fail-
ure to act.

Sec. 364(a) Forfeit- | $11,864/day (owner).
ures (Ships).

Sec. 364(b) Forfeit-
ures (Ships).

Sec. 386(a) Forfeit-
ures (Ships).

Sec. 386(b) Forfeit-
ures (Ships).

Sec. 511 Pirate
Radio Broad-
casting.

Sec. 634 Cable
EEO.

$2,374 (vessel master).
$11,864/day (owner).
$2,374 (vessel master).

$2,316,034, $115,802/day.

$1,052/day.

1Unlike section 503 of the Act, which establishes maximum
forfeiture amounts, other sections of the Act, with two excep-
tions, state prescribed amounts of forfeitures for violations of
the relevant section. These amounts are then subject to miti-
gation or remission under section 504 of the Act. One excep-
tion is section 223 of the Act, which provides a maximum for-
feiture per day. For convenience, the Commission will treat
this amount as if it were a prescribed base amount, subject to
downward adjustments. The other exception is section 227(e)
of the Act, which provides maximum forfeitures per violation,
and for continuing violations. The Commission will apply the
factors set forth in section 503(b)(2)(E) of the Act and this
table 4 to determine the amount of the penalty to assess in
any particular situation. The amounts in this table 4 are ad-
justed for inflation pursuant to the Debt Collection Improve-
ment Act of 1996 (DCIA), 28 U.S.C. 2461. These non-section
503 forfeitures may be adjusted downward using the “Down-
ward Adjustment Criteria” shown for section 503 forfeitures in
table 3 to this paragraph (b)(11).

NOTE 2 TO PARAGRAPH (b)(11): Guidelines for
Assessing Forfeitures. The Commission and its
staff may use the guidelines in tables 1
through 4 of this paragraph (b)(11) in par-
ticular cases. The Commission and its staff
retain the discretion to issue a higher or
lower forfeiture than provided in the guide-
lines, to issue no forfeiture at all, or to apply
alternative or additional sanctions as per-
mitted by the statute. The forfeiture ceilings
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per violation or per day for a continuing vio-
lation stated in section 503 of the Commu-
nications Act and the Commission’s rules are
described in paragraph (b)(12) of this section.
These statutory maxima became effective
September 13, 2013. Forfeitures issued under
other sections of the Act are dealt with sepa-
rately in table 4 to this paragraph (b)(11).
(12) Inflation adjustments to the max-
imum forfeiture amount. (i) Pursuant to
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015, Public Law 114-74 (129 Stat. 599-
600), which amends the Federal Civil
Monetary Penalty Inflation Adjust-
ment Act of 1990, Public Law 101-410
(104 Stat. 890; 28 U.S.C. 2461 note), the
statutory maximum amount of a for-
feiture penalty assessed under this sec-
tion shall be adjusted annually for in-
flation by order published no later than

§1.80

January 15 each year. Annual inflation
adjustments will be based on the per-
centage (if any) by which the Consumer
Price Index for all Urban Consumers
(CPI-U) for October preceding the date
of the adjustment exceeds the prior
year’s CPI-U for October. The Office of
Management and Budget (OMB) will
issue adjustment rate guidance no
later than December 15 each year to
adjust for inflation in the CPI-U as of
the most recent October.

(ii) The application of the annual in-
flation adjustment required by the
foregoing Federal Civil Penalties Infla-
tion Adjustment Act Improvements
Act of 2015 results in the following ad-
justed statutory maximum forfeitures
authorized by the Communications
Act:

TABLE 5 TO PARAGRAPH (b)(12)(ii)

U.S. Code citation

Maximum penalty after 2023 annual inflation adjustment

47 U.S.C. 202(c) $14,236, $712.
47 U.S.C. 203(e) $14,236, $712.
47 U.S.C. 205(b) $28,472.

47 U.S.C. 214(d) $2,847.

47 U.S.C. 219(b) $2,847.

47 U.S.C. 220(d) $14,236.

47 U.S.C. 223(b) .. $147,529.

47 US.C. 227(b)(4)(B) ..

47 U.S.C. 227(e) ..
47 U.S.C. 362(a)
47 U.S.C. 362(b)
47 U.S.C. 386(a)
47 U.S.C. 386(b) ..
47 US.C. 503(0)(2)(

47 U.S.C. 503(b)(2)(B) ...
47 U.S.C. 503(b)(2)(C) ...
47 U.S.C. 503(b)(2)(

47 US.C. 503(b)(2)(

47 U.S.C. 507(a) ..
47 U.S.C. 507(b)
47 U.S.C. 511 ...
47 US.C. 554 ...

Sec. 6507(b)(4) of Tax Relief Act ..

Sec. 6507(b)(5) of Tax Relief Act

$59,316, plus an additional penalty not to exceed $11,580; $593,170, plus an addi-
tional penalty not to exceed $11,580; $237,268, plus an additional penalty not to
exceed $11,580; $2,372,677, plus an additional penalty not to exceed $11,580;
$479,945, plus an additional penalty not to exceed $11,580; $4,430,255, plus an
additional penalty not to exceed $11,580; $23,727, plus an additional penalty not
to exceed $11,580; $177,951, plus an additional penalty not to exceed $11,580;
$136,258, plus an additional penalty not to exceed $11,580; $1,362,567, plus an
additional penalty not to exceed $11,580.

$13,625, $40,875, $1,362,567.

$11,864.

$2,374.

$11,864.

$2,374.

$59,316, $593,170.

$237,268, $2,372,677.

$479,945, $4,430,255.

$23,727, $177,951.

$136,258, $1,362,567.

$2,350.

$345.

$2,316,034, $115,802.

$1,052.

$1,276,024/incident.

$127,602/call.

NOTE 3 TO PARAGRAPH (b)(12): Pursuant to
Public Law 104-134, the first inflation adjust-
ment cannot exceed 10 percent of the statu-
tory maximum amount.

(c) Limits on the time when a pro-
ceeding may be initiated. (1) In the case
of a broadcast station, no forfeiture
penalty shall be imposed if the viola-

tion occurred more than 1 year prior to
the issuance of the appropriate notice
or prior to the date of commencement
of the current license term, whichever
is earlier. For purposes of this para-
graph, ‘‘date of commencement of the
current license term’” means the date
of commencement of the last term of
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license for which the licensee has been
granted a license by the Commission. A
separate license term shall not be
deemed to have commenced as a result
of continuing a license in effect under
section 307(c) pending decision on an
application for renewal of the license.

(2) In the case of a forfeiture imposed
against a carrier under sections 202(c),
203(e), and 220(d), no forfeiture will be
imposed if the violation occurred more
than 5 years prior to the issuance of a
notice of apparent liability.

(3) In the case of a forfeiture imposed
under section 227(e), no forfeiture will
be imposed if the violation occurred
more than 4 years prior to the date on
which the appropriate notice was
issued.

(4) In the case of a forfeiture imposed
under section 227(b)(4)(B), no forfeiture
will be imposed if the violation oc-
curred more than 4 years prior to the
date on which the appropriate notice is
issued.

(5) In all other cases, no penalty shall
be imposed if the violation occurred
more than 1 year prior to the date on
which the appropriate notice is issued.

(d) Preliminary procedure in some cases;
citations. Except for a forfeiture im-
posed under sections 227(b), 227(e)(5),
511(a), and b511(b) of the Act, no for-
feiture penalty shall be imposed upon
any person under the preceding sec-
tions if such person does not hold a li-
cense, permit, certificate, or other au-
thorization issued by the Commission,
and if such person is not an applicant
for a license, permit, certificate, or
other authorization issued by the Com-
mission, unless, prior to the issuance of
the appropriate notice, such person:

(1) Is sent a citation reciting the vio-
lation charged;

(2) Is given a reasonable opportunity
(usually 30 days) to request a personal
interview with a Commission official,
at the field office which is nearest to
such person’s place of residence; and

(3) Subsequently engages in conduct
of the type described in the citation.
However, a forfeiture penalty may be
imposed, if such person is engaged in
(and the violation relates to) activities
for which a license, permit, certificate,
or other authorization is required or if
such person is a cable television oper-
ator, or in the case of violations of sec-
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tion 303(q), if the person involved is a
nonlicensee tower owner who has pre-
viously received notice of the obliga-
tions imposed by section 303(q) from
the Commission or the permittee or li-
censee who uses that tower. Paragraph
(c) of this section does not limit the
issuance of citations. When the re-
quirements of this paragraph have been
satisfied with respect to a particular
violation by a particular person, a for-
feiture penalty may be imposed upon
such person for conduct of the type de-
scribed in the citation without
issuance of an additional citation.

(e) Preliminary procedure in Preventing
Illegal Radio Abuse Through Enforcement
Act (PIRATE Act) cases. Absent good
cause, in any case alleging a violation
of subsection (a) or (b) of section 511 of
the Act, the Commission shall proceed
directly to issue a notice of apparent
liability for forfeiture without first
issuing a notice of unlicensed oper-
ation.

(f) Alternative procedures. In the dis-
cretion of the Commission, a forfeiture
proceeding may be initiated either: (1)
By issuing a notice of apparent liabil-
ity, in accordance with paragraph (f) of
this section, or (2) a notice of oppor-
tunity for hearing, in accordance with
paragraph (g).

(g) Notice of apparent liability. Before
imposing a forfeiture penalty under the
provisions of this paragraph, the Com-
mission or its designee will issue a
written notice of apparent liability.

(1) Content of notice. The notice of ap-
parent liability will:

(i) Identify each specific provision,
term, or condition of any act, rule, reg-
ulation, order, treaty, convention, or
other agreement, license, permit, cer-
tificate, or instrument of authorization
which the respondent has apparently
violated or with which he has failed to
comply,

(i1) Set forth the nature of the act or
omission charged against the respond-
ent and the facts upon which such
charge is based,

(iii) State the date(s) on which such
conduct occurred, and

(iv) Specify the amount of the appar-
ent forfeiture penalty.

(2) Delivery. The notice of apparent li-
ability will be sent to the respondent,
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by certified mail, at his last known ad-
dress (see §1.5).

(3) Response. The respondent will be
afforded a reasonable period of time
(usually 30 days from the date of the
notice) to show, in writing, why a for-
feiture penalty should not be imposed
or should be reduced, or to pay the for-
feiture. Any showing as to why the for-
feiture should not be imposed or should
be reduced shall include a detailed fac-
tual statement and such documenta-
tion and affidavits as may be pertinent.

(4) Forfeiture order. If the proposed
forfeiture penalty is not paid in full in
response to the notice of apparent li-
ability, the Commission, upon consid-
ering all relevant information avail-
able to it, will issue an order canceling
or reducing the proposed forfeiture or
requiring that it be paid in full and
stating the date by which the for-
feiture must be paid.

(5) Judicial enforcement of forfeiture
order. If the forfeiture is not paid, the
case will be referred to the Department
of Justice for collection under section
504(a) of the Communications Act.

(h) Notice of opportunity for hearing.
The procedures set out in this para-
graph apply only when a formal hear-
ing under section 503(b)(3)(A) of the
Communications Act is being held to
determine whether to assess a for-
feiture penalty.

(1) Before imposing a forfeiture pen-
alty, the Commission may, in its dis-
cretion, issue a notice of opportunity
for hearing. The formal hearing pro-
ceeding shall be conducted by an ad-
ministrative law judge under proce-
dures set out in subpart B of this part,
including procedures for appeal and re-
view of initial decisions. A final Com-
mission order assessing a forfeiture
under the provisions of this paragraph
is subject to judicial review under sec-
tion 402(a) of the Communications Act.

§1.80

(2) If, after a forfeiture penalty is im-
posed and not appealed or after a court
enters final judgment in favor of the
Commission, the forfeiture is not paid,
the Commission will refer the matter
to the Department of Justice for col-
lection. In an action to recover the for-
feiture, the validity and appropriate-
ness of the order imposing the for-
feiture are not subject to review.

(3) Where the possible assessment of
a forfeiture is an issue in a hearing pro-
ceeding to determine whether a pend-
ing application should be granted, and
the application is dismissed pursuant
to a settlement agreement or other-
wise, and the presiding judge has not
made a determination on the forfeiture
issue, the presiding judge shall forward
the order of dismissal to the attention
of the full Commission. Within the
time provided by §1.117, the Commis-
sion may, on its own motion, proceed
with a determination of whether a for-
feiture against the applicant is war-
ranted. If the Commission so proceeds,
it will provide the applicant with a rea-
sonable opportunity to respond to the
forfeiture issue (see paragraph (f)(3) of
this section) and make a determination
under the procedures outlined in para-
graph (f) of this section.

(i) Payment. The forfeiture should be
paid electronically using the Commis-
sion’s electronic payment system in ac-
cordance with the procedures set forth
on the Commission’s website,
www.fcc.gov/licensing-databases/fees.

(j) Remission and mitigation. In its dis-
cretion, the Commission, or its des-
ignee, may remit or reduce any for-
feiture imposed under this section.
After issuance of a forfeiture order,
any request that it do so shall be sub-
mitted as a petition for reconsideration
pursuant to §1.106.
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(k) Effective date. Amendments to
paragraph (b) of this section imple-
menting Pub. L. No. 101-239 are effec-
tive December 19, 1989.

[43 FR 49308, Oct. 23, 1978, as amended at 48
FR 15631, Apr. 12, 1983; 50 FR 40855, Oct. 17,
1985; 55 FR 25605, June 22, 1990; 56 FR 25638,
June 5, 1991; 57 FR 23161, June 2, 1992; 57 FR
47006, Oct. 14, 1992; 57 FR 48333, Oct. 23, 1992;
58 FR 6896, Feb. 3, 1993; 568 FR 27473, May 10,
1993; 62 FR 4918, Feb. 3, 1997; 62 FR 43475, Aug.
14, 1997; 63 FR 26992, May 15, 1998; 65 FR 60868,
Oct. 13, 2000; 69 FR 47789, Aug. 6, 2004; 72 FR
33914, June 20, 2007; 73 FR 9018, Feb. 19, 2008;
73 FR 44664, July 31, 2008; 76 FR 43203, July 20,
2011; 76 FR 82388, Dec. 30, 2011; 77 FR 71137,
Nov. 29, 2012; 78 FR 10100, Feb. 13, 2013; 78 FR
49371, Aug. 14, 2013; 81 FR 42555, June 30, 2016;
82 FR 8171, Jan. 24, 2017; 82 FR 57882, Dec. 8,
2017; 83 FR 4600, Feb. 1. 2018; 84 FR 2462, Feb.
7, 2019; 85 FR 2318, Jan. 15, 2020; 85 FR 22029,
Apr. 21, 2020; 85 FR 38333, June 26, 2020; 85 FR
63172, Oct. 6, 2020; 86 FR 3830, Jan. 15, 2021; 86
FR 15797, Mar. 25, 2021; 86 FR 18159, Apr. 7,
2021; 87 FR 397, Jan. 5, 2022; 88 FR 784, Jan. 5,
2023; 88 FR 40116, June 21, 2023]

§1.83 Applications for radio operator
licenses.

(a) Application filing procedures for
amateur radio operator licenses are set
forth in part 97 of this chapter.

(b) Application filing procedures for
commercial radio operator licenses are
set forth in part 13 of this chapter. De-
tailed information about application
forms, filing procedures, and where to
file applications for commercial radio
operator licenses is contained in the
bulletin ‘“‘Commercial Radio Operator
Licenses and Permits.”” This bulletin is
available from the Commission’s
Forms Distribution Center by calling
1-800-418-FORM (3676).

[47 FR 53378, Nov. 26, 1982, as amended at 58
FR 13021, Mar. 9, 1993; 63 FR 68920, Dec. 14,
1998]

§1.85 Suspension of operator licenses.

Whenever grounds exist for suspen-
sion of an operator license, as provided
in section 303(m) of the Communica-
tions Act, the Chief of the Wireless
Telecommunications Bureau, with re-
spect to amateur and commercial radio
operator licenses, may issue an order
suspending the operator license. No
order of suspension of any operator’s li-
cense shall take effect until 15 days’
notice in writing of the cause for the
proposed suspension has been given to
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the operator licensee, who may make
written application to the Commission
at any time within the said 15 days for
a hearing upon such order. The notice
to the operator licensee shall not be ef-
fective until actually received by him,
and from that time he shall have 15
days in which to email the said appli-
cation. In the event that conditions
prevent emailing of the application be-
fore the expiration of the 15-day period,
the application shall then be emailed
as soon as possible thereafter, accom-
panied by a satisfactory explanation of
the delay. Upon receipt by the Commis-
sion of such application for hearing,
said order of suspension shall be des-
ignated for hearing by the Chief, Wire-
less Telecommunications Bureau and
said suspension shall be held in abey-
ance until the conclusion of the hear-
ing. Upon the conclusion of said hear-
ing, the Commission may affirm, mod-
ify, or revoke said order of suspension.
If the license is ordered suspended, the
operator shall send his operator license
to the Mobility Division, Wireless Tele-
communications Bureau, in Wash-
ington, DC, on or before the effective
date of the order, or, if the effective
date has passed at the time notice is
received, the license shall be sent to
the Commission forthwith.

[85 FR 85529, Dec. 29, 2020]

§1.87 Modification of license or con-
struction permit on motion of the
Commission.

(a) Whenever it appears that a sta-
tion license or construction permit
should be modified, the Commission
shall notify the licensee or permittee
in writing of the proposed action and
reasons therefor, and afford the 1li-
censee or permittee at least thirty
days to protest such proposed order of
modification, except that, where safety
of life or property is involved, the Com-
mission may by order provide a shorter
period of time.

(b) The notification required in para-
graph (a) of this section may be effec-
tuated by a notice of proposed rule-
making in regard to a modification or
addition of an FM or television channel
to the Table of Allotments (§§73.202 and
73.504 of this chapter) or Table of As-
signments (§73.606 of this chapter). The
Commission shall send a copy of any
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such notice of proposed rulemaking to
the affected licensee or permittee by
email. For modifications involving
Wireless Radio Services, the Commis-
sion shall notify the licensee or per-
mittee by email of the proposed action
and reasons therefor, and afford the li-
censee or permittee at least thirty
days to protest such proposed order of
modification, except that:

(1) Where safety of life or property is
involved, the Commission may by order
provide a shorter period of time; and

(2) Where the notification required in
paragraph (a) of this section is effec-
tuated by publication in the FEDERAL
REGISTER, the Commission shall afford
the licensee or permittee at least thir-
ty days after publication in the FED-
ERAL REGISTER to protest such pro-
posed order of modification.

(c) Any other licensee or permittee
who believes that its license or permit
would be modified by the proposed ac-
tion may also protest the proposed ac-
tion before its effective date.

(d) Any protest filed pursuant to this
section shall be subject to the require-
ments of section 309 of the Communica-
tions Act of 1934, as amended, for peti-
tions to deny.

(e) In any case where a hearing pro-
ceeding is conducted pursuant to the
provisions of this section, both the bur-
den of proceeding with the introduc-
tion of evidence and the burden of
proof shall be upon the Commission ex-
cept that, with respect to any issue
that pertains to the question of wheth-
er the proposed action would modify
the license or permit of a person filing
a protest pursuant to paragraph (c) of
this section, such burdens shall be as
described by the Commission.

(f) In order to use the right to a hear-
ing and the opportunity to give evi-
dence upon the issues specified in any
order designating a matter for hearing,
any licensee, or permittee, itself or by
counsel, shall, within the period of
time as may be specified in that order,
file with the Commission a written ap-
pearance stating that it will present
evidence on the matters specified in
the order and, if required, appear be-
fore the presiding officer at a date and
time to be determined.

(g) The right to file a protest or the
right to a hearing proceeding shall, un-

§1.88

less good cause is shown in a petition
to be filed not later than 5 days before
the lapse of time specified in paragraph
(a) or (f) of this section, be deemed
waived:

(1) In case of failure to timely file the
protest as required by paragraph (a) of
this section or a written statement as
required by paragraph (f) of this sec-
tion.

(2) In case of filing a written state-
ment provided for in paragraph (f) of
this section but failing to appear at the
hearing, either in person or by counsel.

(h) Where the right to file a protest
or have a hearing is waived, the li-
censee or permittee will be deemed to
have consented to the modification as
proposed and a final decision may be
issued by the Commission accordingly.
Irrespective of any waiver as provided
for in paragraph (g) of this section or
failure by the licensee or permittee to
raise a substantial and material ques-
tion of fact concerning the proposed
modification in his protest, the Com-
mission may, on its own motion, des-
ignate the proposed modification for
hearing in accordance with this sec-
tion.

(i) Any order of modification issued
pursuant to this section shall include a
statement of the findings and the
grounds and reasons therefor, shall
specify the effective date of the modi-
fication, and shall be served on the li-
censee or permittee.

[62 FR 22654, June 15, 1987, as amended at 85
FR 63172, Oct. 6, 2020; 85 FR 85529, Dec. 29,
2020]

§1.88 Predesignation pleading proce-
dure.

In cases where an investigation is
being conducted by the Commission in
connection with the operation of a
broadcast station or a pending applica-
tion for renewal of a broadcast license,
the licensee may file a written state-
ment to the Commission setting forth
its views regarding the matters under
investigation; the staff, in its discre-
tion, may in writing, advise such 1li-
censee of the general nature of the in-
vestigation, and advise the licensee of
its opportunity to submit such a state-
ment to the staff. Any filing by the li-
censee will be forwarded to the Com-
mission in conjunction with any staff
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memorandum recommending that the
Commission take action as a result of
the invesigation. Nothing in this rule
shall supersede the application of our
ex parte rules to situations described in
§1.1203 of these rules.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; (47 U.S.C. 154, 303, 307))

[45 FR 65597, Oct. 3, 1980]

§1.89 Notice of violations.

(a) Except in cases of willfulness or
those in which public health, interest,
or safety requires otherwise, any per-
son who holds a license, permit or
other authorization appearing to have
violated any provision of the Commu-
nications Act or any provision of this
chapter will, before revocation, suspen-
sion, or cease and desist proceedings
are instituted, be served with a written
notice calling these facts to his or her
attention and requesting a statement
concerning the matter. FCC Form 793
may be used for this purpose. The No-
tice of Violation may be combined with
a Notice of Apparent Liability to Mon-
etary Forfeiture. In such event, not-
withstanding the Notice of Violation,
the provisions of §1.80 apply and not
those of §1.89.

(b) Within 10 days from receipt of no-
tice or such other period as may be
specified, the recipient shall send a
written answer, in duplicate, directly
to the Commission office originating
the official notice. If an answer cannot
be sent or an acknowledgment cannot
be made within such 10-day period by
reason of illness or other unavoidable
circumstance, acknowledgment and an-
swer shall be made at the earliest prac-
ticable date with a satisfactory expla-
nation of the delay.

(c) The answer to each notice shall be
complete in itself and shall not be ab-
breviated by reference to other com-
munications or answers to other no-
tices. In every instance the answer
shall contain a statement of action
taken to correct the condition or omis-
sion complained of and to preclude its
recurrence. In addition:

(1) If the notice relates to violations
that may be due to the physical or
electrical characteristics of transmit-
ting apparatus and any new apparatus
is to be installed, the answer shall
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state the date such apparatus was or-
dered, the name of the manufacturer,
and the promised date of delivery. If
the installation of such apparatus re-
quires a construction permit, the file
number of the application shall be
given, or if a file number has not been
assigned by the Commission, such iden-
tification shall be given as will permit
ready identification of the application.

(2) If the notice of violation relates
to lack of attention to or improper op-
eration of the transmitter, the name
and license number of the operator in
charge (where applicable) shall be
given.

[48 FR 24890, June 3, 1983]

§1.91 Revocation and/or cease and de-
sist proceedings; hearings.

(a) If it appears that a station license
or construction permit should be re-
voked and/or that a cease and desist
order should be issued, the Commission
will issue an order directing the person
to show cause why an order of revoca-
tion and/or a cease and desist order, as
the facts may warrant, should not be
issued.

(b) An order to show cause why an
order of revocation and/or a cease and
desist order should not be issued will
designate for hearing the matters with
respect to which the Commission is in-
quiring and will call upon the person to
whom it is directed (the respondent) to
file with the Commission a written ap-
pearance stating that the respondent
will present evidence upon the matters
specified in the order to show cause
and, if required, appear before a pre-
siding officer at a time and place to be
determined, but no earlier than thirty
days after the receipt of such order.
However, if safety of life or property is
involved, the order to show cause may
specify a deadline of less than thirty
days from the receipt of such order.

(c) To avail themselves of such oppor-
tunity for a hearing, respondents, per-
sonally or by counsel, shall file with
the Commission, within twenty days of
the mailing of the order or such short-
er period as may be specified therein, a
written appearance stating that they
will present evidence on the matters
specified in the order and, if required,
appear before the presiding officer at a
time and place to be determined. The
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presiding officer in his or her discre-
tion may accept a late-filed appear-
ance. However, a written appearance
tendered after the specified time has
expired will not be accepted unless ac-
companied by a petition stating with
particularity the facts and reasons re-
lied on to justify such late filing. Such
petition for acceptance of a late-filed
appearance will be granted only if the
presiding officer determines that the
facts and reasons stated therein con-
stitute good cause for failure to file on
time.

(d) Hearing proceedings on the mat-
ters specified in such orders to show
cause shall accord with the practice
and procedure prescribed in this sub-
part and subpart B of this part, with
the following exceptions:

(1) In all such revocation and/or cease
and desist hearings, the burden of pro-
ceeding with the introduction of evi-
dence and the burden of proof shall be
upon the Commission; and

(2) The Commission may specify in a
show cause order, when the cir-
cumstances of the proceeding require
expedition, a time less than that pre-
scribed in §§1.276 and 1.277 within which
the initial decision in the proceeding
shall become effective, exceptions to
such initial decision must be filed, par-
ties must file requests for oral argu-
ment, and parties must file notice of
intention to participate in oral argu-
ment.

(e) Correction of or promise to cor-
rect the conditions or matters com-
plained of in a show cause order shall
not preclude the issuance of a cease
and desist order. Corrections or prom-
ises to correct the conditions or mat-
ters complained of, and the past record
of the licensee, may, however, be con-
sidered in determining whether a rev-
ocation and/or a cease and desist order
should be issued.

(f) Any order of revocation and/or
cease and desist order issued after
hearing pursuant to this section shall
include a statement of findings and the
grounds therefor, shall specify the ef-
fective date of the order, and shall be

§1.92

served on the person to whom such
order is directed.

(Sec. 312, 48 Stat. 1086, as amended; 47 U.S.C.
312)

[28 FR 12415, Nov. 22, 1963, as amended at 85
FR 63172, Oct. 6, 2020]

§1.92 Revocation and/or cease and de-
sist proceedings; after waiver of
hearing.

(a) After the issuance of an order to
show cause, pursuant to §1.91, desig-
nating a matter for hearing, the occur-
rence of any one of the following
events or circumstances will constitute
a waiver of such hearing and the pro-
ceeding thereafter will be conducted in
accordance with the provisions of this
section.

(1) The respondent fails to file a
timely written appearance as pre-
scribed in §1.91(c) indicating that the
respondent will present evidence on the
matters specified in the order and, if
required by the order, that the re-
spondent will appear before the pre-
siding officer.

(2) The respondent, having filed a
timely written appearance as pre-
scribed in §1.91(c), fails in fact to
present evidence on the matters speci-
fied in the order or appear before the
presiding officer in person or by coun-
sel at the time and place duly sched-
uled.

(3) The respondent files with the
Commission, within the time specified
for a written appearance in §1.91(c), a
written statement expressly waiving
his or her rights to a hearing.

(b) When a hearing is waived under
the provisions of paragraph (a) (1) or (3)
of this section, a written statement
signed by the respondent denying or
seeking to mitigate or justify the cir-
cumstances or conduct complained of
in the order to show cause may be sub-
mitted within the time specified in
§1.91(c). The Commission in its discre-
tion may accept a late statement. How-
ever, a statement tendered after the
specified time has expired will not be
accepted unless accompanied by a peti-
tion stating with particularity the
facts and reasons relied on to justify
such late filing. Such petitions for ac-
ceptance of a late statement will be
granted only if the Commission deter-
mines that the facts and reasons stated
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therein constitute good cause for fail-
ure to file on time.

(c) Whenever a hearing is waived by
the occurrence of any of the events or
circumstances listed in paragraph (a)
of this section, the presiding officer
shall, at the earliest practicable date,
issue an order reciting the events or
circumstances constituting a waiver of
hearing and terminating the hearing
proceeding. A presiding officer other
than the Commission also shall certify
the case to the Commission. Such order
shall be served upon the respondent.

(d) After a hearing proceeding has
been terminated pursuant to paragraph
(c) of this section, the Commission will
act upon the matters specified in the
order to show cause in the regular
course of business. The Commission
will determine on the basis of all the
information available to it from any
source, including such further pro-
ceedings as may be warranted, if a rev-
ocation order and/or a cease and desist
order should issue, and if so, will issue
such order. Otherwise, the Commission
will issue an order dismissing the pro-
ceeding. All orders specified in this
paragraph will include a statement of
the findings of the Commission and the
grounds and reasons therefor, will
specify the effective date thereof, and
will be served upon the respondent.

(e) Corrections or promise to correct
the conditions or matters complained
of in a show cause order shall not pre-
clude the issuance of a cease and desist
order. Corrections or promises to cor-
rect the conditions or matters com-
plained of, and the past record of the li-
censee, may, however, be considered in
determining whether a revocation and/
or a cease and desist order should be
issued.

(Sec. 312, 48 Stat. 1086, as amended; 47 U.S.C.
312)

[28 FR 12415, Nov. 22, 1963, as amended at 29
FR 6443, May 16, 1964; 37 FR 19372, Sept. 20,
1972; 85 FR 63173, Oct. 6, 2020]

§1.93 Consent orders.

(a) As used in this subpart, a ‘‘con-
sent order’ is a formal decree accept-
ing an agreement between a party to
an adjudicatory hearing proceeding
held to determine whether that party
has violated statutes or Commission
rules or policies and the appropriate
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operating Bureau, with regard to such
party’s future compliance with such
statutes, rules or policies, and dis-
posing of all issues on which the pro-
ceeding was designated for hearing.
The order is issued by the officer des-
ignated to preside at the hearing pro-
ceeding.

(b) Where the interests of timely en-
forcement or compliance, the nature of
the proceeding, and the public interest
permit, the Commission, by its oper-
ating Bureaus, may negotiate a con-
sent order with a party to secure future
compliance with the law in exchange
for prompt disposition of a matter sub-
ject to administrative adjudicative
proceedings. Consent orders may not be
negotiated with respect to matters
which involve a party’s basic statutory
qualifications to hold a license (see 47
U.S.C. 308 and 309).

[41 FR 14871, Apr. 8, 1976, as amended at 85
FR 63173, Oct. 6, 2020]

§1.94 Consent order procedures.

(a) Negotiations leading to a consent
order may be initiated by the operating
Bureau or by a party whose possible
violations are issues in the proceeding.
Negotiations may be initiated at any
time after designation of a proceeding
for hearing. If negotiations are initi-
ated the presiding officer shall be noti-
fied. Parties shall be prepared at the
initial prehearing conference to state
whether they are at that time willing
to enter negotiations. See §1.248(c)(7).
If either party is unwilling to enter ne-
gotiations, the hearing proceeding
shall proceed. If the parties agree to
enter negotiations, they will be af-
forded an appropriate opportunity to
negotiate before the hearing is com-
menced.

(b) Other parties to the proceeding
are entitled, but are not required, to
participate in the negotiations, and
may join in any agreement which is
reached.

(c) Every agreement shall contain
the following:

(1) An admission of all jurisdictional
facts;

(2) A waiver of the usual procedures
for preparation and review of an initial
decision;

(3) A waiver of the right of judicial
review or otherwise to challenge or
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contest the wvalidity of the consent
order;

(4) A statement that the designation
order may be used in construing the
consent order;

(6) A statement that the agreement
shall become a part of the record of the
proceeding only if the consent order is
signed by the presiding officer and the
time for review has passed without re-
jection of the order by the Commission;

(6) A statement that the agreement
is for purposes of settlement only and
that its signing does not constitute an
admission by any party of any viola-
tion of law, rules or policy (see 18
U.S.C. 6002); and

(7) A draft order for signature of the
presiding officer resolving by consent,
and for the future, all issues specified
in the designation order.

(d) If agreement is reached, it shall
be submitted to the presiding officer,
who shall either sign the order, reject
the agreement, or suggest to the par-
ties that negotiations continue on such
portion of the agreement as the pre-
siding officer considers unsatisfactory
or on matters not reached in the agree-
ment. If the presiding officer signs the
consent order, the record shall be
closed. If the presiding officer rejects
the agreement, the hearing proceeding
shall continue. If the presiding officer
suggests further negotiations and the
parties agree to resume negotiating,
the presiding officer may, in his or her
discretion, decide whether to hold the
hearing proceeding in abeyance pend-
ing the negotiations.

(e) Any party to the proceeding who
has not joined in any agreement which
is reached may appeal the consent
order under §1.302, and the Commission
may review the agreement on its own
motion under the provisions of that
section. If the Commission rejects the
consent order, the proceeding will be
remanded for further proceedings. If
the Commission does not reject the
consent order, it shall be entered in the
record as a final order and is subject to
judicial review on the initiative only of
parties to the proceeding who did not
join in the agreement. The Commission
may revise the agreement and consent
order. In that event, private parties to
the agreement may either accept the
revision or withdraw from the agree-
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ment. If the party whose possible viola-
tions are issues in the proceeding with-
draws from the agreement, the consent
order will not be issued or made a part
of the record, and the proceeding will
be remanded for further proceedings.

(f) The provisions of this section
shall not alter any existing procedure
for informal settlement of any matter
prior to designation for hearing (see,
e.g., 47 U.S.C. 208) or for summary deci-
sion after designation for hearing.

(g) Consent orders, pleadings relating
thereto, and Commission orders with
respect thereto shall be served on par-
ties to the proceeding. Public notice
will be given of orders issued by the
Commission or by the presiding officer.
Negotiating papers constitute work
product, are available to parties par-
ticipating in negotiations, but are not
routinely available for public inspec-
tion.

[41 FR 14871, Apr. 8, 1976, as amended at 85
FR 63173, Oct. 6, 2020]

§1.95

Violation of a consent order shall
subject the consenting party to any
and all sanctions which could have
been imposed in the proceeding result-
ing in the consent order if all of the
issues in that proceeding had been de-
cided against the consenting party and
to any further sanctions for violation
noted as agreed upon in the consent
order. The Commission shall have the
burden of showing that the consent
order has been violated in some (but
not in every) respect. Violation of the
consent order and the sanctions to be
imposed shall be the only issues consid-
ered in a proceeding concerning such
an alleged violation.

[41 FR 14871, Apr. 8, 1976]

Violation of consent orders.

RECONSIDERATION AND REVIEW OF AC-
TIONS TAKEN BY THE COMMISSION AND
PURSUANT TO DELEGATED AUTHORITY;
EFFECTIVE DATES AND FINALITY
DATES OF ACTIONS

§1.101 General provisions.

Under section 5(c) of the Communica-
tions Act of 1934, as amended, the Com-
mission is authorized, by rule or order,
to delegate certain of its functions to a
panel of commissioners, an individual
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commissioner, an employee board, or
an individual employee. Section
0.201(a) of this chapter describes in gen-
eral terms the basic categories of dele-
gations which are made by the Com-
mission. Subpart B of part 0 of this
chapter sets forth all delegations which
have been made by rule. Sections 1.102
through 1.117 set forth procedural rules
governing reconsideration and review
of actions taken pursuant to authority
delegated under section b(c) of the
Communications Act, and reconsider-
ation of actions taken by the Commis-
sion. As used in §§1.102 through 1.117,
the term designated authority means
any person, panel, or board which has
been authorized by rule or order to ex-
ercise authority under section 5(c) of
the Communications Act.

[76 FR 70908, Nov. 16, 2011]

§1.102 Effective dates of actions taken
pursuant to delegated authority.

(a) Final actions following review of an
initial decision. (1) Final decisions of a
commissioner, or panel of commis-
sioners following review of an initial
decision shall be effective 40 days after
public release of the full text of such
final decision.

(2) If a petition for reconsideration of
such final decision is filed, the effect of
the decision is stayed until 40 days
after release of the final order dis-
posing of the petition.

(3) If an application for review of
such final decision is filed, or if the
Commission on its own motion orders
the record of the proceeding before it
for review, the effect of the decision is
stayed until the Commission’s review
of the proceeding has been completed.

(b) Non-hearing and interlocutory ac-
tions. (1) Non-hearing or interlocutory
actions taken pursuant to delegated
authority shall, unless otherwise or-
dered by the designated authority, be
effective upon release of the document
containing the full text of such action,
or in the event such a document is not
released, upon release of a public no-
tice announcing the action in question.

(2) If a petition for reconsideration of
a non-hearing action is filed, the des-
ignated authority may in its discretion
stay the effect of its action pending
disposition of the petition for reconsid-
eration. Petitions for reconsideration
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of interlocutory actions will not be en-
tertained.

(3) If an application for review of a
non-hearing or interlocutory action is
filed, or if the Commission reviews the
action on its own motion, the Commis-
sion may in its discretion stay the ef-
fect of any such action until its review
of the matters at issue has been com-
pleted.

[28 FR 12415, Nov. 22, 1963, as amended at 62
FR 4170, Jan. 29, 1997]

§1.103 Effective dates of Commission
actions; finality of Commission ac-
tions.

(a) Unless otherwise specified by law
or Commission rule (e.g. §§1.102 and
1.427), the effective date of any Com-
mission action shall be the date of pub-
lic notice of such action as that latter
date is defined in §1.4(b) of these rules:
Provided, That the Commission may, on
its own motion or on motion by any
party, designate an effective date that
is either earlier or later in time than
the date of public notice of such action.
The designation of an earlier or later
effective date shall have no effect on
any pleading periods.

(b) Notwithstanding any determina-
tions made under paragraph (a) of this
section, Commission action shall be
deemed final, for purposes of seeking
reconsideration at the Commission or
judicial review, on the date of public
notice as defined in §1.4(b) of these
rules.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 1564, 303, 307)

[46 FR 18556, Mar. 25, 1981]

§1.104 Preserving the right of review;
deferred consideration of applica-
tion for review.

(a) The provisions of this section
apply to all final actions taken pursu-
ant to delegated authority, including
final actions taken by members of the
Commission’s staff on nonhearing mat-
ters. They do not apply to interlocu-
tory actions of a presiding officer in
hearing proceedings, or to orders desig-
nating a matter for hearing issued
under delegated authority. See
§§1.106(a) and 1.115(e).

(b) Any person desiring Commission
consideration of a final action taken
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pursuant to delegated authority shall
file either a petition for reconsider-
ation or an application for review (but
not both) within 30 days from the date
of public notice of such action, as that
date is defined in §1.4(b). The petition
for reconsideration will be acted on by
the designated authority or referred by
such authority to the Commission:
Provided that a petition for reconsider-
ation of an order designating a matter
for hearing will in all cases be referred
to the Commission. The application for
review will be acted upon by the Com-
mission, except in those cases where a
Bureau or Office has been delegated au-
thority to dismiss an application for
review.

NOTE: In those cases where the Commission
does not intend to release a document con-
taining the full text of its action, it will
state that fact in the public notice announc-
ing its action.

(c) If in any matter one party files a
petition for reconsideration and a sec-
ond party files an application for re-
view, the Commission will withhold ac-
tion on the application for review until
final action has been taken on the peti-
tion for reconsideration.

(d) Any person who has filed a peti-
tion for reconsideration may file an ap-
plication for review within 30 days
from the date of public notice of such
action, as that date is defined in §1.4(b)
of these rules. If a petition for recon-
sideration has been filed, any person
who has filed an application for review
may: (1) Withdraw his application for
review, or (2) substitute an amended
application therefor.

[28 FR 12415, Nov. 22, 1963, as amended at 41
FR 14871, Apr. 8, 1976; 44 FR 60294, Oct. 19,
1979; 46 FR 18556, Mar. 25, 1981; 62 FR 4170,
Jan. 29, 1997; 85 FR 63173, Oct. 6, 2020; 86 FR
12547, Mar. 4, 2021]

§1.106 Petitions for reconsideration in
non-rulemaking proceedings.

(a)(1) Except as provided in para-
graphs (b)(3) and (p) of this section, pe-
titions requesting reconsideration of a
final Commission action in non-rule-
making proceedings will be acted on by
the Commission. Petitions requesting
reconsideration of other final actions
taken pursuant to delegated authority
will be acted on by the designated au-
thority or referred by such authority

§1.106

to the Commission. A petition for re-
consideration of an order designating a
case for hearing will be entertained if,
and insofar as, the petition relates to
an adverse ruling with respect to peti-
tioner’s participation in the pro-
ceeding. Petitions for reconsideration
of other interlocutory actions will not
be entertained. (For provisions gov-
erning reconsideration of Commission
action in notice and comment rule-
making proceedings, see §1.429. This
§1.106 does not govern reconsideration
of such actions.)

(2) Within the period allowed for fil-
ing a petition for reconsideration, any
party to the proceeding may request
the presiding officer to certify to the
Commission the question as to wheth-
er, on policy in effect at the time of
designation or adopted since designa-
tion, and undisputed facts, a hearing
should be held. If the presiding officer
finds that there is substantial doubt,
on established policy and undisputed
facts, that a hearing should be held, he
will certify the policy question to the
Commission with a statement to that
effect. No appeal may be filed from an
order denying such a request. See also,
§§1.229 and 1.251.

(b)(1) Subject to the limitations set
forth in paragraph (b)(2) of this section,
any party to the proceeding, or any
other person whose interests are ad-
versely affected by any action taken by
the Commission or by the designated
authority, may file a petition request-
ing reconsideration of the action
taken. If the petition is filed by a per-
son who is not a party to the pro-
ceeding, it shall state with particu-
larity the manner in which the per-
son’s interests are adversely affected
by the action taken, and shall show
good reason why it was not possible for
him to participate in the earlier stages
of the proceeding.

(2) Where the Commission has denied
an application for review, a petition for
reconsideration will be entertained
only if one or more of the following cir-
cumstances are present:

(i) The petition relies on facts or ar-
guments which relate to events which
have occurred or circumstances which
have changed since the last oppor-
tunity to present such matters to the
Commission; or
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(ii) The petition relies on facts or ar-
guments unknown to petitioner until
after his last opportunity to present
them to the Commission, and he could
not through the exercise of ordinary
diligence have learned of the facts or
arguments in question prior to such op-
portunity.

(3) A petition for reconsideration of
an order denying an application for re-
view which fails to rely on new facts or
changed circumstances may be dis-
missed by the staff as repetitious.

(¢c) In the case of any order other
than an order denying an application
for review, a petition for reconsider-
ation which relies on facts or argu-
ments not previously presented to the
Commission or to the designated au-
thority may be granted only under the
following circumstances:

(1) The facts or arguments fall within
one or more of the categories set forth
in §1.106(b)(2); or

(2) The Commission or the designated
authority determines that consider-
ation of the facts or arguments relied
on is required in the public interest.

(d)(1) A petition for reconsideration
shall state with particularity the re-
spects in which petitioner believes the
action taken by the Commission or the
designated authority should be
changed. The petition shall state spe-
cifically the form of relief sought and,
subject to this requirement, may con-
tain alternative requests.

(2) A petition for reconsideration of a
decision that sets forth formal findings
of fact and conclusions of law shall also
cite the findings and/or conclusions
which petitioner believes to be erro-
neous, and shall state with particu-
larity the respects in which he believes
such findings and/or conclusions should
be changed. The petition may request
that additional findings of fact and/or
conclusions of law be made.

(e) Where a petition for reconsider-
ation is based upon a claim of elec-
trical interference, under appropriate
rules in this chapter, to an existing
station or a station for which a con-
struction permit is outstanding, such
petition, in addition to meeting the
other requirements of this section,
must be accompanied by an affidavit of
a qualified radio engineer. Such affi-
davit shall show, either by following
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the procedures set forth in this chapter
for determining interference in the ab-
sence of measurements, or by actual
measurements made in accordance
with the methods prescribed in this
chapter, that electrical interference
will be caused to the station within its
normally protected contour.

(f) The petition for reconsideration
and any supplement thereto shall be
filed within 30 days from the date of
public notice of the final Commission
action, as that date is defined in §1.4(b)
of these rules, and shall be served upon
parties to the proceeding. The petition
for reconsideration shall not exceed 25
double spaced typewritten pages. No
supplement or addition to a petition
for reconsideration which has not been
acted upon by the Commission or by
the designated authority, filed after ex-
piration of the 30 day period, will be
considered except upon leave granted
upon a separate pleading for leave to
file, which shall state the grounds
therefor.

(g) Oppositions to a petition for re-
consideration shall be filed within 10
days after the petition is filed, and
shall be served upon petitioner and par-
ties to the proceeding. Oppositions
shall not exceed 25 double spaced type-
written pages.

(h) Petitioner may reply to opposi-
tions within seven days after the last
day for filing oppositions, and any such
reply shall be served upon parties to
the proceeding. Replies shall not ex-
ceed 10 double spaced typewritten
pages, and shall be limited to matters
raised in the opposition.

(i) Petitions for reconsideration, op-
positions, and replies shall conform to
the requirements of §§1.49, 1.51, and 1.52
and, except for those related to licens-
ing matters in the Wireless Radio Serv-
ice and addressed in paragraph (o) of
this section, shall be submitted to the
Secretary, Federal Communications
Commission, Washington, DC 20554, by
mail, by commercial courier, by hand,
or by electronic submission through
the Commission’s Electronic Comment
Filing System or other electronic fil-
ing system (such as ULS). Petitions
submitted only by electronic mail and
petitions submitted directly to staff
without submission to the Secretary
shall not be considered to have been
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properly filed. Parties filing in elec-
tronic form need only submit one copy.

(j) The Commission or designated au-
thority may grant the petition for re-
consideration in whole or in part or
may deny or dismiss the petition. Its
order will contain a concise statement
of the reasons for the action taken.
Where the petition for reconsideration
relates to an instrument of authoriza-
tion granted without hearing, the Com-
mission or designated authority will
take such action within 90 days after
the petition is filed.

(k)(1) If the Commission or the des-
ignated authority grants the petition
for reconsideration in whole or in part,
it may, in its decision:

(i) Simultaneously reverse or modify
the order from which reconsideration is
sought;

(i1) Remand the matter to a bureau
or other Commission personnel for
such further proceedings, including re-
hearing, as may be appropriate; or

(iii) Order such other proceedings as
may be necessary or appropriate.

(2) If the Commission or designated
authority initiates further proceedings,
a ruling on the merits of the matter
will be deferred pending completion of
such proceedings. Following comple-
tion of such further proceedings, the
Commission or designated authority
may affirm, reverse, or modify its
original order, or it may set aside the
order and remand the matter for such
further proceedings, including rehear-
ing, as may be appropriate.

(3) Any order disposing of a petition
for reconsideration which reverses or
modifies the original order is subject
to the same provisions with respect to
reconsideration as the original order.
In no event, however, shall a ruling
which denies a petition for reconsider-
ation be considered a modification of
the original order. A petition for recon-
sideration of an order which has been
previously denied on reconsideration
may be dismissed by the staff as repeti-
tious.

NOTE: For purposes of this section, the
word ‘‘order” refers to that portion of its ac-
tion wherein the Commission announces its
judgment. This should be distinguished from
the ‘“‘memorandum opinion” or other mate-
rial which often accompany and explain the
order.
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(1) No evidence other than newly dis-
covered evidence, evidence which has
become available only since the origi-
nal taking of evidence, or evidence
which the Commission or the des-
ignated authority believes should have
been taken in the original proceeding
shall be taken on any rehearing or-
dered pursuant to the provisions of this
section.

(m) The filing of a petition for recon-
sideration is not a condition precedent
to judicial review of any action taken
by the Commission or by the des-
ignated authority, except where the
person seeking such review was not a
party to the proceeding resulting in
the action, or relies on questions of
fact or law upon which the Commission
or designated authority has been af-
forded no opportunity to pass. (See
§1.115(c).) Persons in those categories
who meet the requirements of this sec-
tion may qualify to seek judicial re-
view by filing a petition for reconsider-
ation.

(n) Without special order of the Com-
mission, the filing of a petition for re-
consideration shall not excuse any per-
son from complying with or obeying
any decision, order, or requirement of
the Commission, or operate in any
manner to stay or postpone the en-
forcement thereof. However, upon good
cause shown, the Commission will stay
the effectiveness of its order or re-
quirement pending a decision on the
petition for reconsideration. (This
paragraph applies only to actions of
the Commission en banc. For provi-
sions applicable to actions under dele-
gated authority, see §1.102.)

(o) Petitions for reconsideration of 1i-
censing actions, as well as oppositions
and replies thereto, that are filed with
respect to the Wireless Radio Services,
must be filed electronically via ULS.

(p) Petitions for reconsideration of a
Commission action that plainly do not
warrant consideration by the Commis-
sion may be dismissed or denied by the
relevant bureau(s) or office(s). Exam-
ples include, but are not limited to, pe-
titions that:

(1) Fail to identify any material
error, omission, or reason warranting
reconsideration;

(2) Rely on facts or arguments which
have not previously been presented to
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the Commission and which do not meet
the requirements of paragraphs (b)(2),
(b)(3), or (c) of this section;

(3) Rely on arguments that have been
fully considered and rejected by the
Commission within the same pro-
ceeding;

(4) Fail to state with particularity
the respects in which petitioner be-
lieves the action taken should be
changed as required by paragraph (d) of
this section;

(5) Relate to matters outside the
scope of the order for which reconsider-
ation is sought;

(6) Omit information required by
these rules to be included with a peti-
tion for reconsideration, such as the af-
fidavit required by paragraph (e) of this
section (relating to electrical inter-
ference);

(7) Fail to comply with the proce-
dural requirements set forth in para-
graphs (f) and (i) of this section;

(8) relate to an order for which recon-
sideration has been previously denied
on similar grounds, except for petitions
which could be granted under para-
graph (c) of this section; or

(9) Are untimely.

(Secs. 4, 303, 307, 405, 48 Stat., as amended,
1066, 1082, 1083, 1095; 47 U.S.C. 154, 303, 307, 405)

[28 FR 12415, Nov. 22, 1963, as amended at 37
FR 7507, Apr. 15, 1972; 41 FR 1287, Jan. 7, 1976;
44 FR 60294, Oct. 19, 1979; 46 FR 18556, Mar. 25,
1981; 62 FR 4170, Jan. 29, 1997; 63 FR 68920,
Dec. 14, 1998; 76 FR 24391, May 2, 2011; 85 FR
85529, Dec. 29, 2020]

§1.108 Reconsideration on Commis-
sion’s own motion.

The Commission may, on its own mo-
tion, reconsider any action made or
taken by it within 30 days from the
date of public notice of such action, as
that date is defined in §1.4(b). When
acting on its own motion under this
section, the Commission may take any
action it could take in acting on a peti-
tion for reconsideration, as set forth in
§1.106(k).

[76 FR 24392, May 2, 2011]

§1.110 Partial grants; rejection and
designation for hearing.

Where the Commission without a
hearing grants any application in part,
or with any privileges, terms, or condi-
tions other than those requested, or
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subject to any interference that may
result to a station if designated appli-
cation or applications are subsequently
granted, the action of the Commission
shall be considered as a grant of such
application unless the applicant shall,
within 30 days from the date on which
such grant is made or from its effective
date if a later date is specified, file
with the Commission a written request
rejecting the grant as made. Upon re-
ceipt of such request, the Commission
will vacate its original action upon the
application and set the application for
hearing in the same manner as other
applications are set for hearing.

§1.113 Action modified or set aside by
person, panel, or board.

(a) Within 30 days after public notice
has been given of any action taken pur-
suant to delegated authority, the per-
son, panel, or board taking the action
may modify or set it aside on its own
motion.

(b) Within 60 days after notice of any
sanction imposed under delegated au-
thority has been served on the person
affected, the person, panel, or board
which imposed the sanction may mod-
ify or set it aside on its own motion.

(c) Petitions for reconsideration and
applications for review shall be di-
rected to the actions as thus modified,
and the time for filing such pleadings
shall be computed from the date upon
which public notice of the modified ac-
tion is given or notice of the modified
sanction is served on the person af-
fected.

§1.115 Application for review of action
taken pursuant to delegated au-
thority.

(a) Any person aggrieved by any ac-
tion taken pursuant to delegated au-
thority may file an application re-
questing review of that action by the
Commission. Any person filing an ap-
plication for review who has not pre-
viously participated in the proceeding
shall include with his application a
statement describing with particu-
larity the manner in which he is ag-
grieved by the action taken and show-
ing good reason why it was not possible
for him to participate in the earlier
stages of the proceeding. Any applica-
tion for review which fails to make an
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adequate showing in this respect will
be dismissed.

(b)(1) The application for review shall
concisely and plainly state the ques-
tions presented for review with ref-
erence, where appropriate, to the find-
ings of fact or conclusions of law.

(2) The application for review shall
specify with particularity, from among
the following, the factor(s) which war-
rant Commission consideration of the
questions presented:

(i) The action taken pursuant to dele-
gated authority is in conflict with stat-
ute, regulation, case precedent, or es-
tablished Commission policy.

(ii) The action involves a question of
law or policy which has not previously
been resolved by the Commission.

(iii) The action involves application
of a precedent or policy which should
be overturned or revised.

(iv) An erroneous finding as to an im-
portant or material question of fact.

(v) Prejudicial procedural error.

(3) The application for review shall
state with particularity the respects in
which the action taken by the des-
ignated authority should be changed.

(4) The application for review shall
state the form of relief sought and,
subject to this requirement, may con-
tain alternative requests.

(c) No application for review will be
granted if it relies on questions of fact
or law upon which the designated au-
thority has been afforded no oppor-
tunity to pass.

NOTE: Subject to the requirements of
§1.106, new questions of fact or law may be
presented to the designated authority in a
petition for reconsideration.

(d) Except as provided in paragraph
(e) of this section and in §0.461(j) of
this chapter, the application for review
and any supplemental thereto shall be
filed within 30 days of public notice of
such action, as that date is defined in
§1.4(b). Opposition to the application
shall be filed within 15 days after the
application for review is filed. Except
as provided in paragraph (e)(1) of this
section, replies to oppositions shall be
filed within 10 days after the opposi-
tion is filed and shall be limited to
matters raised in the opposition.

(e)(1) Applications for review of an
order designating a matter for hearing
that was issued under delegated au-
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thority shall be deferred until excep-
tions to the initial decision in the case
are filed, unless the presiding officer
certifies such an application for review
to the Commission. A matter shall be
certified to the Commission if the pre-
siding officer determines that the mat-
ter involves a controlling question of
law as to which there is substantial
ground for difference of opinion and
that immediate consideration of the
question would materially expedite the
ultimate resolution of the litigation. A
request to certify a matter to the Com-
mission shall be filed with the pre-
siding officer within 5 days after the
designation order is released. A ruling
refusing to certify a matter to the
Commission is not appealable. Any ap-
plication for review authorized by the
presiding officer shall be filed within 5
days after the order certifying the mat-
ter to the Commission is released or
such a ruling is made. Oppositions
shall be filed within 5 days after the
application for review is filed. Replies
to oppositions shall be filed only if
they are requested by the Commission.
Replies (if allowed) shall be filed with-
in 5 days after they are requested. The
Commission may dismiss, without stat-
ing reasons, an application for review
that has been certified, and direct that
the objections to the order designating
the matter for hearing be deferred and
raised when exceptions in the initial
decision in the case are filed.

(2) Applications for review of final
staff decisions issued on delegated au-
thority in formal complaint pro-
ceedings on the Enforcement Bureau’s
Accelerated Docket (see, e.g., §1.730)
shall be filed within 15 days of public
notice of the decision, as that date is
defined in §1.4(b). These applications
for review oppositions and replies in
Accelerated Docket proceedings shall
be served on parties to the proceeding
by hand or facsimile transmission.

(f) Applications for review, opposi-
tions, and replies shall conform to the
requirements of §§1.49, 1.51, and 1.52,
and shall be submitted to the Sec-
retary, Federal Communications Com-
mission, Washington, DC 20554. Except
as provided below, applications for re-
view and oppositions thereto shall not
exceed 25 double-space typewritten
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pages. Applications for review of inter-
locutory actions in hearing proceedings
(including designation orders) and op-
positions thereto shall not exceed 5
double-spaced typewritten pages. When
permitted (see paragraph (e)(1) of this
section), reply pleadings shall not ex-
ceed 5 double-spaced typewritten pages.
The application for review shall be
served upon the parties to the pro-
ceeding. Oppositions to the application
for review shall be served on the person
seeking review and on parties to the
proceeding. When permitted (see para-
graph (e)(1) of this section), replies to
the opposition(s) to the application for
review shall be served on the person(s)
opposing the application for review and
on parties to the proceeding.

(g) The Commission may grant the
application for review in whole or in
part, or it may deny the application
with or without specifying reasons
therefor. A petition requesting recon-
sideration of a ruling which denies an
application for review will be enter-
tained only if one or more of the fol-
lowing circumstances is present:

(1) The petition relies on facts which
related to events which have occurred
or circumstances which have changed
since the last opportunity to present
such matters; or

(2) The petition relies on facts un-
known to petitioner until after his last
opportunity to present such matters
which could not, through the exercise
of ordinary diligence, have been
learned prior to such opportunity.

(h)(1) If the Commission grants the
application for review in whole or in
part, it may, in its decision:

(i) Simultaneously reverse or modify
the order from which review is sought;

(ii) Remand the matter to the des-
ignated authority for reconsideration
in accordance with its instructions,
and, if an evidentiary hearing has been
held, the remand may be to the per-
son(s) who conducted the hearing; or

(iii) Order such other proceedings, in-
cluding briefs and oral argument, as
may be necessary or appropriate.

(2) In the event the Commission or-
ders further proceedings, it may stay
the effect of the order from which re-
view is sought. (See §1.102.) Following
the completion of such further pro-
ceedings the Commission may affirm,

47 CFR Ch. | (10-1-23 Edition)

reverse or modify the order from which
review is sought, or it may set aside
the order and remand the matter to the
designated authority for reconsider-
ation in accordance with its instruc-
tions. If an evidentiary hearing has
been held, the Commission may re-
mand the matter to the person(s) who
conducted the hearing for rehearing on
such issues and in accordance with
such instructions as may be appro-
priate.

NOTE: For purposes of this section, the
word ‘‘order” refers to that portion of its ac-
tion wherein the Commission announces its
judgment. This should be distinguished from
the ‘“memorandum opinion’ or other mate-
rial which often accompany and explain the
order.

(i) An order of the Commission which
reverses or modifies the action taken
pursuant to delegated authority is sub-
ject to the same provisions with re-
spect to reconsideration as an original
order of the Commission. In no event,
however, shall a ruling which denies an
application for review be considered a
modification of the action taken pursu-
ant to delegated authority.

(j) No evidence other than newly dis-
covered evidence, evidence which has
become available only since the origi-
nal taking of evidence, or evidence
which the Commission believes should
have been taken in the original pro-
ceeding shall be taken on any rehear-
ing ordered pursuant to the provisions
of this section.

(k) The filing of an application for re-
view shall be a condition precedent to
judicial review of any action taken
pursuant to delegated authority.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)

[28 FR 12415, Nov. 22, 1963, as amended at 41
FR 14871, Apr. 8, 1976; 44 FR 60295, Oct. 19,
1979; 46 FR 18556, Mar. 25, 1981; 48 FR 12719,
Mar. 28, 1983; 50 FR 39000, Sept. 26, 1985; 54 FR
40392, Oct. 2, 1989; 55 FR 36641, Sept. 6, 1990; 57
FR 19387, May 6, 1992; 62 FR 4170, Jan. 29,
1997; 63 FR 41446, Aug. 4, 1998; 67 FR 13223,
Mar. 21, 2002; 76 FR 70908, Nov. 16, 2011; 82 FR
4197, Jan. 13, 2017; 85 FR 63173, Oct. 6, 2020]

§1.117 Review on motion of the Com-
mission.

(a) Within 40 days after public notice
is given of any action taken pursuant

142



Federal Communications Commission

to delegated authority, the Commis-
sion may on its own motion order the
record of the proceeding before it for
review.

(b) If the Commission reviews the
proceeding on its own motion, it may
order such further procedure as may be
useful to it in its review of the action
taken pursuant to delegated authority.

(c) With or without such further pro-
cedure, the Commission may either af-
firm, reverse, modify, or set aside the
action taken, or remand the proceeding
to the designated authority for recon-
sideration in accordance with its in-
structions. If an evidentiary hearing
has been held, the Commission may re-
mand the proceeding to the person(s)
who conducted the hearing for rehear-
ing on such issues and in accordance
with such instructions as may be ap-
propriate. An order of the Commission
which reverses or modifies the action
taken pursuant to delegated authority,
or remands the matter for further pro-
ceedings, is subject to the same provi-
sions with respect to reconsideration
as an original action of the Commis-
sion.

Subpart B—Hearing Proceedings

SOURCE: 28 FR 12425, Nov. 22, 1963, unless
otherwise noted.

GENERAL

§1.201 Scope.

This subpart shall be applicable to
the following cases which have been
designated for hearing:

(a) Adjudication (as defined by the
Administrative Procedure Act); and

(b) Rule making proceedings which
are required by law to be made on the
record after opportunity for a Commis-
sion hearing.

NoOTE 1 TO §1.201: For special provisions re-
lating to hearing proceedings under this sub-
part that the Commission determines shall
be conducted and resolved on a written
record, see §§1.370 through 1.377.

NoOTE 2 To §1.201: For special provisions re-
lating to AM broadcast station applications
involving other North American countries
see §73.23.

[28 FR 12425, Nov. 22, 1963, as amended at 51
FR 32088, Sept. 9, 1986; 85 FR 63174, Oct. 6,
2020]

§1.207

§1.202 Official reporter; transcript.

The Commission will designate an of-
ficial reporter for the recording and
transcribing of hearing proceedings as
necessary. Transcripts will be trans-
mitted to the Secretary for inclusion
in the Commission’s Electronic Com-
ment Filing System.

[85 FR 63174, Oct. 6, 2020]

§1.203 The record.

The evidence submitted by the par-
ties, together with all papers and re-
quests filed in the proceeding and any
transcripts, shall constitute the exclu-
sive record for decision. Where any de-
cision rests on official notice of a ma-
terial fact not appearing in the record,
any party shall on timely request be
afforded an opportunity to show the
contrary.

(5 U.S.C. 556; 47 U.S.C. 154, 159, 208, 209, 214,
309, 312, 316, and 409)

[856 FR 63174, Oct. 6, 2020]

§1.204 Pleadings; definition.

As used in this subpart, the term
pleading means any written notice, mo-
tion, petition, request, opposition,
reply, brief, proposed findings, excep-
tions, memorandum of law, or other
paper filed with the Commission in a
hearing proceeding. It does not include
exhibits or documents offered in evi-
dence. See §1.356.

[29 FR 8219, June 30, 1964]

§1.205 Continuances and extensions.

Continuances of any proceeding or
hearing and extensions of time for
making any filing or performing any
act required or allowed to be done
within a specified time may be granted
by the Commission or the presiding of-
ficer upon motion for good cause
shown, unless the time for performance
or filing is limited by statute.

§1.207 Interlocutory matters, recon-
sideration and review; cross ref-
erences.

(a) Rules governing interlocutory
pleadings in hearing proceedings are
set forth in §§1.291 through 1.298.

(b) Rules governing appeal from rul-
ings made by the presiding officer are
set forth as §§1.301 and 1.302.
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(c) Rules governing the reconsider-
ation and review of actions taken pur-
suant to delegated authority, and the
reconsideration of actions taken by the
Commission, are set forth in §§1.101
through 1.117.

[28 FR 12425, Nov. 22, 1963, as amended at 29
FR 6443, May 16, 1964; 36 FR 19439, Oct. 6, 1971;
76 FR 70908, Nov. 16, 2011]

§1.209 Identification of responsible of-
ficer in caption to pleading.

Each pleading filed in a hearing pro-
ceeding shall indicate in its caption
whether it is to be acted upon by the
Commission or, if the Commission is
not the presiding officer, by the pre-
siding officer. Unless it is to be acted
upon by the Commission, the presiding
officer shall be identified by name.

[85 FR 63174, Oct. 6, 2020]

§1.210 Electronic filing.

All pleadings filed in a hearing pro-
ceeding, as well as all letters, docu-
ments, or other written submissions,
shall be filed using the Commission’s
Electronic Comment Filing System,
excluding confidential material as set
forth in §1.314. A courtesy copy of all
submissions shall be contempora-
neously provided to the presiding offi-
cer, as directed by the Commission.

[85 FR 63174, Oct. 6, 2020]

§1.211 Service.

Except as otherwise expressly pro-
vided in this chapter, all pleadings
filed in a hearing proceeding shall be
served upon all other counsel in the
proceeding or, if a party is not rep-
resented by counsel, then upon such
party. All such papers shall be accom-
panied by proof of service. For provi-
sions governing the manner of service,
see §1.47.

[29 FR 8219, June 30, 1964]
PARTICIPANTS AND ISSUES

§1.221 Notice of hearing; appearances.

(a) Upon designation of an applica-
tion for hearing, the Commission issues
an order containing the following:

(1) A statement as to the reasons for
the Commission’s action.

(2) A statement as to the matters of
fact and law involved, and the issues
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upon which the application will be
heard.

(3) A statement as to the time, place,
and nature of the hearing. (If the time
and place are not specified, the order
will indicate that the time and place
will be specified at a later date.)

(4) A statement as to the legal au-
thority and jurisdiction under which
the hearing is to be held.

(b) The order designating an applica-
tion for hearing shall be mailed to the
applicant and the order, or a summary
thereof, shall be published in the FED-
ERAL REGISTER. Reasonable notice of
hearing will be given to the parties in
all proceedings.

(c) In order to avail themselves of the
opportunity to be heard, applicants or
their attorney shall file, within 20 days
of the mailing of the order designating
a matter for hearing, a written appear-
ance stating that the applicant will
present evidence on the matters speci-
fied in the order and, if required by the
order, appear before the presiding offi-
cer at a date and time to be deter-
mined. Where an applicant fails to file
such a written appearance within the
time specified, or has not filed prior to
the expiration of that time a petition
to dismiss without prejudice, or a peti-
tion to accept, for good cause shown,
such written appearance beyond expi-
ration of said 20 days, the application
will be dismissed with prejudice for
failure to prosecute.

(d) The Commission will on its own
motion name as parties to the hearing
proceeding any person found to be a
party in interest.

(e) In order to avail themselves of the
opportunity to be heard, any persons
named as parties pursuant to para-
graph (d) of this section shall, within 20
days of the mailing of the order desig-
nating them as parties to a hearing
proceeding, file personally or by attor-
ney a written appearance that they
will present evidence on the matters
specified in the order and, if required
by the order, appear before the pre-
siding officer at a date and time to be
determined. Any persons so named who
fail to file this written appearance
within the time specified, shall, unless
good cause for such failure is shown,
forfeit their hearing rights.
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(f)(1) For program carriage com-
plaints filed pursuant to §76.1302 of this
chapter that the Chief, Media Bureau
refers to a presiding officer, each party,
in person or by attorney, shall file a
written appearance within five cal-
endar days after the party informs the
presiding officer that it elects not to
pursue alternative dispute resolution
pursuant to §76.7(g)(2) of this chapter
or, if the parties have mutually elected
to pursue alternative dispute resolu-
tion pursuant to §76.7(g)(2) of this
chapter, within five calendar days after
the parties inform the presiding officer
that they have failed to resolve their
dispute through alternative dispute
resolution. The written appearance
shall state that the party will appear
for hearing and present evidence on the
issues specified in the hearing designa-
tion order.

(2) If the complainant fails to file a
written appearance by this deadline, or
fails to file prior to the deadline either
a petition to dismiss the proceeding
without prejudice or a petition to ac-
cept, for good cause shown, a written
appearance beyond such deadline, the
presiding officer shall dismiss the com-
plaint with prejudice for failure to
prosecute.

(3) If the defendant fails to file a
written appearance by this deadline, or
fails to file prior to this deadline a pe-
tition to accept, for good cause shown,
a written appearance beyond such
deadline, its opportunity to present
evidence at hearing will be deemed to
have been waived. If the hearing is so
waived, the presiding officer shall expe-
ditiously terminate the proceeding and
certify to the Commission the com-
plaint for resolution based on the exist-
ing record. When the Commission has
designated itself as the presiding offi-
cer, it shall expeditiously terminate
the proceeding and resolve the com-
plaint based on the existing record.

(5 U.S.C. 554; 47 U.S.C. 154, 159, 208, 209, 214,
309, 312, 316, and 409)

[28 FR 12424, Nov. 22, 1963, as amended at 51
FR 19347, May 29, 1986; 52 FR 5288, Feb. 20,
1987; 55 FR 19154, May 8, 1990; 56 FR 25638,
June 5, 1991; 64 FR 60725, Nov. 8, 1999; 66 FR
47895, Sept. 14, 2001; 67 FR 13223, Mar. 21, 2002;
76 FR 60672, Sept. 29, 2011; 85 FR 63174, Oct. 6,
2020]

§1.223

§1.223 Petitions to intervene.

(a) Where the order designating a
matter for hearing has failed to notify
and name as a party to the hearing
proceeding any person who qualifies as
a party in interest, such person may
acquire the status of a party by filing,
under oath and not more than 30 days
after the publication in the FEDERAL
REGISTER of the hearing issues or any
substantial amendment thereto, a peti-
tion for intervention showing the basis
of its interest. Where the person’s sta-
tus as a party in interest is estab-
lished, the petition to intervene will be
granted.

(b) Any other person desiring to par-
ticipate as a party in any hearing pro-
ceeding may file a petition for leave to
intervene not later than 30 days after
the publication in the FEDERAL REG-
ISTER of the full text or a summary of
the order designating the matter for
hearing or any substantial amendment
thereto. The petition must set forth
the interest of petitioner in the pro-
ceedings, must show how such peti-
tioner’s participation will assist the
Commission in the determination of
the issues in question, must set forth
any proposed issues in addition to
those already designated for hearing,
and must be accompanied by the affi-
davit of a person with knowledge as to
the facts set forth in the petition. The
presiding officer, in his or her discre-
tion, may grant or deny such petition
or may permit intervention by such
persons limited to a particular stage of
the proceeding.

(c) Any person desiring to file a peti-
tion for leave to intervene later than 30
days after the publication in the FED-
ERAL REGISTER of the full text or a
summary of the order designating the
matter for hearing or any substantial
amendment thereto shall set forth the
interest of petitioner in the proceeding,
show how such petitioner’s participa-
tion will assist the Commission in the
determination of the issues in ques-
tion, must set forth any proposed
issues in addition to those already des-
ignated for hearing, and must set forth
reasons why it was not possible to file
a petition within the time prescribed
by paragraphs (a) and (b) of this sec-
tion. If, in the opinion of the presiding
officer, good cause is shown for the
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delay in filing, the presiding officer
may in his or her discretion grant such
petition or may permit intervention
limited to particular issues or to a par-
ticular stage of the proceeding.

(Sec. 309, 48 Stat. 1085, as amended; 47 U.S.C.
309)

[85 FR 63175, Oct. 6, 2020]

§1.224 Motion to proceed
pauperis.

(a) A motion to proceed in forma
pauperis may be filed by an individual,
a corporation, and unincorporated enti-
ty, an association or other similar
group, if the moving party is either of
the following:

(1) A respondent in a revocation pro-
ceeding, or a renewal applicant, who
cannot carry on his livelihood without
the radio license at stake in the pro-
ceeding; or

(2) An intervenor in a hearing pro-
ceeding who is in a position to intro-
duce testimony which is of probable
decisional significance, on a matter of
substantial public interest importance,
which cannot, or apparently will not,
be introduced by other parties to the
proceeding, and who is not seeking per-
sonal financial gain.

(b) In the case of a licensee, the mo-
tion to proceed in forma pauperis shall
contain specific allegations of fact suf-
ficient to show that the moving party
is eligible under paragraph (a) of this
section and that he cannot, because of
his poverty, pay the expenses of litiga-
tion and still be able to provide himself
and his dependents with the necessities
of life. Such allegations of fact shall be
supported by affidavit of a person or
persons with personal knowledge there-
of. The information submitted shall de-
tail the income and assets of the indi-
vidual and his financial obligations and
responsibilities, and shall contain an
estimate of the cost of participation in
the proceeding. Personal financial in-
formation may be submitted to the
presiding officer in confidence.

(c)(1) In the case of an individual in-
tervenor, the motion to proceed in
forma pauperis shall contain specific
allegations of fact sufficient to show
that he is eligible under paragraph (a)
of this section and that he has dedi-
cated financial resources to sustain his
participation which are reasonable in

in forma
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light of his personal resources and
other demands upon them but are inad-
equate for effective participation in
the proceeding. Such allegations of
fact shall be supported by affidavit of a
person or persons with personal knowl-
edge thereof. The information sub-
mitted shall detail the income and as-
sets of the individual and his imme-
diate family and his financial obliga-
tions and responsibilities, and shall
contain an estimate of the cost of par-
ticipation. Personal financial informa-
tion may be submitted to the presiding
officer in confidence.

(2) In the case of an intervening
group, the motion to proceed in forma
pauperis shall contain specific allega-
tions of fact sufficient to show that the
moving party is eligible under para-
graph (a) of this section and that it
cannot pay the expenses of litigation
and still be able to carry out the ac-
tivities and purposes for which it was
organized. Such allegations of fact
shall be supported by affidavit of the
President and Treasurer of the group,
and/or by other persons having per-
sonal knowledge thereof. The informa-
tion submitted shall include a copy of
the corporate charter or other docu-
ments that describe the activities and
purposes of the organization; a current
balance sheet and profit and loss state-
ment; facts showing, under all the cir-
cumstances, that it would not be rea-
sonable to expect added resources of in-
dividuals composing the group to be
pooled to meet the expenses of partici-
pating in the proceeding; and an esti-
mate of the cost of participation. Per-
sonal financial information pertaining
to members of the group may be sub-
mitted to the presiding officer in con-
fidence.

(d) If the motion is granted, the pre-
siding officer may direct that a free
copy of the transcript of testimony be
made available to the moving party
and may relax the rules of procedure in
any manner which will ease his finan-
cial burden, is fair to other parties to
the proceeding, and does not involve
the payment of appropriated funds to a
party.

[41 FR 53021, Dec. 3, 1976]
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§1.225 Participation by non-parties;
consideration of communications.

(a) Any person who wishes to appear
and give evidence on any matter and
who so advises the Secretary, will be
notified by the Secretary if that mat-
ter is designated for hearing. In the
case of requests bearing more than one
signature, notice of hearing will be
given to the person first signing unless
the request indicates that such notice
should be sent to someone other than
such person.

(b) No persons shall be precluded
from giving any relevant, material, and
competent testimony because they
lack a sufficient interest to justify
their intervention as parties in the
matter.

(c) No communication will be consid-
ered in determining the merits of any
matter unless it has been received into
evidence. The admissibility of any
communication shall be governed by
the applicable rules of evidence in
§1.351, and no communication shall be
admissible on the basis of a stipulation
unless Commission counsel as well as
counsel for all of the parties shall join
in such stipulation.

[28 FR 12425, Nov. 22, 1963, as amended at 85
FR 63175, Oct. 6, 2020]

§1.227 Consolidations.

The Commission, upon motion or
upon its own motion, may, where such
action will best conduce to the proper
dispatch of business and to the ends of
justice, consolidate in a hearing pro-
ceeding any cases that involve the
same applicant or substantially the
same issues, or that present conflicting
claims.

[85 FR 63175, Oct. 6, 2020]

§1.229 Motions to enlarge, change, or
delete issues.

(a) A motion to enlarge, change or
delete the issues may be filed by any
party to a hearing proceeding. Except
as provided for in paragraph (b) of this
section, such motions must be filed
within 15 days after the full text or a
summary of the order designating the
case for hearing has been published in
the FEDERAL REGISTER.

(b)(1) For program carriage com-
plaints filed pursuant to §76.1302 of this

§1.229

chapter that the Chief, Media Bureau
refers to a presiding officer, such mo-
tions shall be filed within 15 calendar
days after the deadline for submitting
written appearances pursuant to
§1.221(f), except that persons not
named as parties to the proceeding in
the designation order may file such
motions with their petitions to inter-
vene up to 30 days after publication of
the full text or a summary of the des-
ignation order in the FEDERAL REG-
ISTER. (See §1.223).

(2) Any person desiring to file a mo-
tion to modify the issues after the ex-
piration of periods specified in para-
graphs (a) and (b)(1) of this section
shall set forth the reason why it was
not possible to file the motion within
the prescribed period. Except as pro-
vided in paragraph (c) of this section,
the motion will be granted only if good
cause is shown for the delay in filing.
Motions for modifications of issues
which are based on new facts or newly
discovered facts shall be filed within 15
days after such facts are discovered by
the moving party.

(c) In the absence of good cause for
late filing of a motion to modify the
issues, the motion to enlarge will be
considered fully on its merits if (and
only if) initial examination of the mo-
tion demonstrates that it raises a ques-
tion of probable decisional significance
and such substantial public interest
importance as to warrant consider-
ation in spite of its untimely filing.

(d) Such motions, opposition thereto,
and replies to oppositions shall contain
specific allegations of fact sufficient to
support the action requested. Such al-
legations of fact, except for those of
which official notice may be taken,
shall be supported by affidavits of a
person or persons having personal
knowledge thereof. The failure to file
an opposition or a reply will not nec-
essarily be construed as an admission
of any fact or argument contained in a
pleading.

(e) In any case in which the presiding
officer grants a motion to enlarge the
issues to inquire into allegations that
an applicant made misrepresentations
to the Commission or engaged in other
misconduct during the application
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process, the enlarged issues include no-
tice that, after hearings on the en-
larged issue and upon a finding that
the alleged misconduct occurred and
warrants such penalty, in addition to
or in lieu of denying the application,
the applicant may be liable for a for-
feiture of up to the maximum statu-
tory amount. See 47 U.S.C. 503(b)(2)(A).

[41 FR 14872, Apr. 8, 1976, as amended at 44
FR 34947, June 18, 1979; 51 FR 19347, May 29,
1986; 56 FR 792, Jan. 9, 1991; 56 FR 25639, June
5, 1991; 62 FR 4171, Jan. 29, 1997; 76 FR 60672,
Sept. 29, 2011; 76 FR 70908, Nov. 16, 2011; 78 FR
5745, Jan. 28, 2013; 85 FR 63175, Oct. 6, 2020]

PRESIDING OFFICER

§1.241 Designation of presiding offi-
cer.

(a) Hearing proceedings will be con-
ducted by a presiding officer. The des-
ignated presiding officer will be identi-
fied in the order designating a matter
for hearing. Only the Commission, one
or more commissioners, or an adminis-
trative law judge designated pursuant
to 5 U.S.C. 3105 may be designated as a
presiding officer. TUnless otherwise
stated, the term presiding officer will
include the Commission when the Com-
mission designates itself to preside
over a hearing proceeding.

(b) If a presiding officer becomes un-
available during the course of a hear-
ing proceeding, another presiding offi-
cer will be designated.

(6 U.S.C. 556; 47 U.S.C. 154, 159, 208, 209, 214,
309, 312, 316, and 409)

[85 FR 63176, Oct. 6, 2020]

§1.242 Appointment of case manager
when Commission is the presiding
officer.

When the Commission designates
itself as the presiding officer in a hear-
ing proceeding, it may delegate author-
ity to a case manager to develop the
record in a written hearing (see §§1.370
through 1.377). The case manager must
be a staff attorney who qualifies as a
neutral under 5 U.S.C. 571 and 573. The
Commission shall not designate any of
the following persons to serve as case
manager in a case, and they may not
advise or assist the case manager: Staff
who participated in identifying the spe-
cific issues designated for hearing;
staff who have taken or will take an
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active part in investigating, pros-
ecuting, or advocating in the case; or
staff who are expected to investigate
and act upon petitions to deny (includ-
ing challenges thereto). A case man-
ager shall have authority to perform
any of the functions generally per-
formed by the presiding officer, except
that a case manager shall have no au-
thority to resolve any new or novel
issues, to issue an order on the merits
resolving any issue designated for hear-
ing in a case, to issue an order on the
merits of any motion for summary de-
cision filed under §1.251, or to perform
any other functions that the Commis-
sion reserves to itself in the order ap-
pointing a case manager.

[85 FR 63176, Oct. 6, 2020]

§1.243 Authority of presiding officer.

From the time the presiding officer is
designated until issuance of the pre-
siding officer’s decision or the transfer
of the proceeding to the Commission or
to another presiding officer, the pre-
siding officer shall have such authority
as granted by law and by the provisions
of this chapter, including authority to:

(a) Administer oaths and affirma-
tions;

(b) Issue subpenas;

(c) Examine witnesses;

(d) Rule upon questions of evidence;

(e) Take or cause depositions to be
taken;

(f) Regulate the course of the hear-
ing, maintain decorum, and exclude
from the hearing any person engaging
in contemptuous conduct or otherwise
disrupting the proceedings;

(g2) Require the filing of memoranda
of law and the presentation of oral ar-
gument with respect to any question of
law upon which the presiding officer or
the Commission is required to rule dur-
ing the course of the hearing pro-
ceeding;

(h) Hold conferences for the settle-
ment or simplification of the issues by
consent of the parties;

(i) Dispose of procedural requests and
ancillary matters, as appropriate;

(j) Take actions and make decisions
in conformity with governing law;

(k) Act on motions to enlarge, mod-
ify or delete the hearing issues;

(1) Act on motions to proceed in
forma pauperis pursuant to §1.224;
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(m) Decide a matter upon the exist-
ing record or request additional infor-
mation from the parties; and

(n) Issue such orders and conduct
such proceedings as will best conduce
to the proper dispatch of business and
the ends of justice.

(5 U.S.C. 556; 47 U.S.C. 154, 159, 208, 209, 214,
309, 312, 316, and 409)

[28 FR 12425, Nov. 22, 1963, as amended at 41
FR 53022, Dec. 3, 1976; 85 FR 63176, Oct. 6,
2020]

§1.244 Designation of a settlement of-
ficer.

(a) Parties may request that the pre-
siding officer appoint a settlement offi-
cer to facilitate the resolution of the
case by settlement.

(b) Where all parties in a case agree
that such procedures may be beneficial,
such requests may be filed with the
presiding officer no later than 15 days
prior to the date scheduled for the
commencement of hearings or, in hear-
ing proceedings conducted pursuant to
§§1.370 through 1.377, no later than 15
days before the date set as the deadline
for filing the affirmative case. The pre-
siding officer shall suspend the proce-
dural dates in the case pending action
upon such requests.

(c) If, in the discretion of the pre-
siding officer, it appears that the ap-
pointment of a settlement officer will
facilitate the settlement of the case,
the presiding officer shall appoint a
“neutral’ as defined in 5 U.S.C. 571 and
573 to act as the settlement officer.

(1) The parties may request the ap-
pointment of a settlement officer of
their own choosing so long as that per-
son is a ‘‘neutral” as defined in 5 U.S.C.
571 and 573.

(2) The appointment of a settlement
officer in a particular case is subject to
the approval of all the parties in the
proceeding.

(3) Neither the Commission, nor any
sitting members of the Commission,
nor the presiding officer shall serve as
the settlement officer in any case.

(4) Other members of the Commis-
sion’s staff who qualify as neutrals
may be appointed as settlement offi-
cers. The presiding officer shall not ap-
point a member of the Commission’s
staff as a settlement officer in any case
if the staff member’s duties include, or

§1.245

have included, drafting, reviewing, and/
or recommending actions on the merits
of the issues designated for hearing in
that case.

(d) The settlement officer shall have
the authority to require parties to sub-
mit their written direct cases for re-
view. The settlement officer may also
meet with the parties and/or their
counsel, individually and/or at joint
conferences, to discuss their cases and
the cases of their competitors. All such
meetings will be off-the-record, and the
settlement officer may express an opin-
ion as to the relative merit of the par-
ties’ positions and recommend possible
means to resolve the proceeding by set-
tlement. The proceedings before the
settlement officer shall be subject to
the confidentiality provisions of 5
U.S.C. 574. Moreover, no statements,
offers of settlement, representations or
concessions of the parties or opinions
expressed by the settlement officer will
be admissible as evidence in any Com-
mission proceeding.

[85 FR 63176, Oct. 6, 2020]

§1.245 Disqualification of presiding of-
ficer.

(a) In the event that a presiding offi-
cer (other than the Commission) deems
himself or herself disqualified and de-
sires to withdraw from the case, the
presiding officer shall immediately so
notify the Commission.

(b) Any party may request the pre-
siding officer to withdraw on the
grounds of personal bias or other dis-
qualification.

(1) The person seeking disqualifica-
tion shall file with the presiding officer
an affidavit setting forth in detail the
facts alleged to constitute grounds for
disqualification.

(2) The presiding officer may file a
response to the affidavit; and if the
presiding officer believes he or she is
not disqualified, he or she shall so rule
and continue with the hearing pro-
ceeding.

(3) The person seeking disqualifica-
tion may appeal a ruling denying the
request for withdrawal of the presiding
officer, and, in that event, shall do so
within five days of release of the pre-
siding officer’s ruling. Unless an appeal
of the ruling is filed at this time, the
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right to request withdrawal of the pre-
siding officer shall be deemed waived.

(4) If an appeal of the ruling is filed,
the presiding officer shall certify the
question, together with the affidavit
and any response filed in connection
therewith, to the Commission. The
hearing shall be suspended pending a
ruling on the question by the Commis-
sion.

(5) The Commission may rule on the
question without hearing, or it may re-
quire testimony or argument on the
issues raised.

(6) The affidavit, response, testimony
or argument thereon, and the Commis-
sion’s decision shall be part of the
record in the case.

(5 U.S.C. 556; 47 U.S.C. 154, 159, 208, 209, 214,
309, 312, 316, and 409)

[28 FR 12425, Nov. 22, 1963, as amended at 55
FR 36641, Sept. 6, 1990; 62 FR 4171, Jan. 29,
1997; 85 FR 63176, Oct. 6, 2020]

PREHEARING PROCEDURES

§1.246 Admission of facts and genuine-
ness of documents.

(a) Within 20 days after the time for
filing a notice of appearance has ex-
pired; or within 20 days after the re-
lease of an order adding parties to the
proceeding (see §§1.223 and 1.227) or
changing the issues (see §1.229); or
within such shorter or longer time as
the presiding officer may allow on mo-
tion or notice, a party may serve upon
any other party a written request for
the admission by the latter of the
genuineness of any relevant documents
identified in and exhibited by a clear
copy with the request or of the truth of
any relevant matters of fact set forth
in the request.

(b) Each of the matters of which an
admission is requested shall be deemed
admitted unless, within a period des-
ignated in the request, not less than 10
days after service thereof, or within
such shorter or longer time as the pre-
siding officer may allow on motion or
notice, the party to whom the request
is directed serves upon the party re-
questing the admission either: (1) A
sworn statement denying specifically
the matters of which an admission is
requested or setting forth in detail the
reasons why he cannot truthfully
admit or deny those matters, or (2)
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written objections on the ground that
some or all of the requested admissions
are privileged or irrelevant or that the
request is otherwise improper in whole
or in part. If written objections to a
part of the request are made, the re-
mainder of the request shall be an-
swered within the period designated in
the request. A denial shall fairly meet
the substance of the requested admis-
sion, and when good faith requires that
a party deny only a part or a qualifica-
tion of a matter of which an admission
is requested, he shall specify so much
of it as is true and deny only the re-
mainder.

(c) A copy of the request and of any
answer shall be served by the party fil-
ing on all other parties to the pro-
ceeding and upon the presiding officer.

(d) Written objections to the re-
quested admissions may be ruled upon
by the presiding officer without addi-
tional pleadings.

[33 FR 463, Jan. 12, 1968, as amended at 35 FR
17333, Nov. 11, 1970]

§1.248 Status conferences.

(a) The presiding officer may direct
the parties or their attorneys to appear
at a specified time and place for a sta-
tus conference during the course of a
hearing proceeding, or to submit sug-
gestions in writing, for the purpose of
considering, among other things, the
matters set forth in paragraph (c) of
this section. Any party may request a
status conference at any time after re-
lease of the order designating a matter
for hearing. During a status con-
ference, the presiding officer may issue
rulings regarding matters relevant to
the conduct of the hearing proceeding
including, inter alia, procedural mat-
ters, discovery, and the submission of
briefs or evidentiary materials.

(b) The presiding officer shall sched-
ule an initial status conference
promptly after written appearances
have been submitted under §1.91 or
§1.221. At or promptly after the initial
status conference, the presiding officer
shall adopt a schedule to govern the
hearing proceeding. If the Commission
designated a matter for hearing on a
written record under §§1.370 through
1.376, the scheduling order shall include
a deadline for filing a motion to re-
quest an oral hearing in accordance
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with §1.376. If the Commission did not
designate the matter for hearing on a
written record, the scheduling order
shall include a deadline for filing a mo-
tion to conduct the hearing on a writ-
ten record. Except as circumstances
otherwise require, the presiding officer
shall allow a reasonable period prior to
commencement of the hearing for the
orderly completion of all prehearing
procedures, including discovery, and
for the submission and disposition of
all motions.

(¢) In status conferences, the fol-
lowing matters, among others, may be
considered:

(1) Clarifying, amplifying, or nar-
rowing issues designated for hearing;

(2) Scheduling;

(3) Admission of facts and of the
genuineness of documents (see §1.246),
and the possibility of stipulating with
respect to facts;

(4) Discovery;

(5) Motions;

(6) Hearing procedure;

(7) Settlement (see §1.93); and

(8) Such other matters that may aid
in resolution of the issues designated
for hearing.

(d) Status conferences may be con-
ducted in person or by telephone con-
ference call or similar technology, at
the discretion of the presiding officer.
An official transcript of all status con-
ferences shall be made unless the pre-
siding officer and the parties agree to
forego a transcript, in which case any
rulings by the presiding officer during
the status conference shall be promptly
memorialized in writing.

(e) The failure of any attorney or
party, following reasonable notice, to
appear at a scheduled status conference
may be deemed a waiver by that party
of its rights to participate in the hear-
ing proceeding and shall not preclude
the presiding officer from conferring
with parties or counsel present.

[85 FR 63177, Oct. 6, 2020]

§1.249 Presiding officer statement.

The presiding officer shall enter upon
the record a statement reciting all ac-
tions taken at a status conference con-
vened under §1.248 and incorporating
into the record all of the stipulations
and agreements of the parties which
were approved by the presiding officer,

§1.251

and any special rules which the pre-
siding officer may deem necessary to
govern the course of the proceeding.

[85 FR 63177, Oct. 6, 2020]
HEARING AND INTERMEDIATE DECISION

§1.250 Discovery and preservation of
evidence; cross-reference.

For provisions relating to prehearing
discovery and preservation of admis-
sible evidence in hearing proceedings
under this subpart B, see §§1.311
through 1.325.

[85 FR 63177, Oct. 6, 2020]

§1.251 Summary decision.

(a)(1) Any party to an adjudicatory
proceeding may move for summary de-
cision of all or any of the issues des-
ignated for hearing. The motion shall
be filed at least 20 days prior to the
date set for commencement of the
hearing or, in hearing proceedings con-
ducted pursuant to §§1.370 through
1.377, at least 20 days before the date
that the presiding officer sets as the
deadline for filing the affirmative case.
See §1.372. The party filing the motion
may not rest upon mere allegations or
denials but must show, by affidavit or
by other materials subject to consider-
ation by the presiding officer, that
there is no genuine issue of material
fact for determination in the hearing
proceeding.

(2) A party may file a motion for
summary decision after the deadlines
in paragraph (a)(1) of this section only
with the presiding officer’s permission,
or upon the presiding officer’s invita-
tion. No appeal from an order granting
or denying a request for permission to
file a motion for summary decision
shall be allowed. If the presiding officer
authorizes a motion for summary deci-
sion after the deadlines in paragraph
(a)(1) of this section, proposed findings
of fact and conclusions of law on those
issues which the moving party believes
can be resolved shall be attached to the
motion, and any other party may file
findings of fact and conclusions of law
as an attachment to pleadings filed by
the party pursuant to paragraph (b) of
this section.

(3) Motions for summary decision
should be addressed to the Commission
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in any hearing proceeding in which the
Commission is the presiding officer and
it has appointed a case manager pursu-
ant to §1.242. The Commission, in its
discretion, may defer ruling on any
such motion until after the case man-
ager has certified the record for deci-
sion by the Commission pursuant to
§1.377.

(b) Within 14 days after a motion for
summary decision is filed, any other
party to the proceeding may file an op-
position or a countermotion for sum-
mary decision. A party opposing the
motion may not rest upon mere allega-
tions or denials but must show, by affi-
davit or by other materials subject to
consideration by the presiding officer,
that there is a genuine issue of mate-
rial fact for determination at the hear-
ing, that he cannot, for good cause,
present by affidavit or otherwise facts
essential to justify his opposition, or
that summary decision is otherwise in-
appropriate.

(c) Affidavits shall be made on per-
sonal knowledge, shall set forth such
facts as would be admissible in evi-
dence, and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein.

(d) The presiding officer may, in his
or her discretion, set the matter for ar-
gument and may call for the submis-
sion of proposed findings, conclusions,
briefs or memoranda of law. The pre-
siding officer, giving appropriate
weight to the nature of the proceeding,
the issue or issues, the proof, and the
need for cross-examination, if any, may
grant a motion for summary decision
to the extent that the pleadings, affida-
vits, materials obtained by discovery
or otherwise, admissions, or matters
officially noticed, show that there is no
genuine issue as to any material fact
and that a party is otherwise entitled
to summary decision. If it appears from
the affidavits of a party opposing the
motion that the party cannot, for good
cause shown, present by affidavit or
otherwise facts essential to justify the
party’s opposition, the presiding officer
may deny the motion, may order a con-
tinuance to permit affidavits to be ob-
tained or discovery to be had, or make
such other order as is just.

(e) If all of the issues (or a dispositive
issue) are determined on a motion for
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summary decision, the hearing pro-
ceeding shall be terminated. When a
presiding officer (other than the Com-
mission) issues a Summary Decision, it
is subject to appeal or review in the
same manner as an Initial Decision.
See §§1.271 through 1.282. If some of the
issues only (including no dispositive
issue) are decided on a motion for sum-
mary decision, or if the motion is de-
nied, the presiding officer will issue a
memorandum opinion and order, inter-
locutory in character, and the hearing
proceeding will continue on the re-
maining issues. Appeal from interlocu-
tory rulings is governed by §1.301.

(f) The presiding officer may take
any action deemed necessary to assure
that summary decision procedures are
not abused. The presiding officer may
rule in advance of a motion that the
proceeding is not appropriate for sum-
mary decision, and may take such
other measures as are necessary to pre-
vent any unwarranted delay.

(1) Should it appear to the satisfac-
tion of the presiding officer that a mo-
tion for summary decision has been
presented in bad faith or solely for the
purpose of delay, or that such a motion
is patently frivolous, the presiding offi-
cer will enter a determination to that
effect upon the record.

(2) If, on making such determination,
the presiding officer concludes that the
facts warrant disciplinary action
against an attorney, the matter, to-
gether with any findings and rec-
ommendations, will be referred to the
Commission for consideration under
§1.24.

(3) If, on making such determination,
the presiding officer concludes that the
facts warrant a finding of bad faith on
the part of a party to the proceeding,
the presiding officer will certify the
matter to the Commission, with find-
ings and recommendations, for a deter-
mination as to whether the facts war-
rant the addition of an issue to the
hearing proceeding as to the character
qualifications of that party.

[87 FR 7507, Apr. 15, 1972, as amended at 42
FR 56508, Oct. 26, 1977; 85 FR 63177, Oct. 6,
2020]

§1.253 Time and place of hearing.

The presiding officer shall specify the
time and place of oral hearings. All
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oral hearings will take place at Com-
mission Headquarters unless the pre-
siding officer designates another loca-
tion.

[856 FR 63178, Oct. 6, 2020]

§1.254 Nature of the hearing pro-
ceeding; burden of proof.

Any hearing upon an application
shall be a full hearing proceeding in
which the applicant and all other par-
ties in interest shall be permitted to
participate but in which both the bur-
den of proceeding with the introduc-
tion of evidence upon any issue speci-
fied by the Commission, as well as the
burden of proof upon all such issues,
shall be upon the applicant except as
otherwise provided in the order of des-
ignation.

(Sec. 309, 48 Stat. 1085, as amended; 47 U.S.C.
309)

[85 FR 63178, Oct. 6, 2020]

§1.255

(a) At hearings on a formal com-
plaint or petition or in a proceeding for
any instrument of authorization which
the Commission is empowered to issue,
the complainant, petitioner, or appli-
cant, as the case may be, shall, unless
the Commission otherwise orders, open
and close. At hearings on protests, the
protestant opens and closes the pro-
ceedings in case the issues are not spe-
cifically adopted by the Commission;
otherwise the grantee does so. At hear-
ings on orders to show cause, to cease
and desist, to revoke or modify a sta-
tion license under sections 312 and 316
of the Communications Act, or other
like proceedings instituted by the
Commission, the Commission shall
open and close.

(b) At all hearings under Title II of
the Communications Act, other than
hearings on formal complaints, peti-
tions, or applications, the respondent
shall open and close unless otherwise
specified by the Commission.

(c) In all other cases, the Commission
or presiding officer shall designate the
order of presentation. Intervenors shall
follow the party in whose behalf inter-
vention is made, and in all cases where
the intervention is not in support of an
original party, the Commission or pre-

Order of procedure.

§1.263

siding officer shall designate at what
stage such intervenors shall be heard.

[28 FR 12425, Nov. 22, 1963, as amended at 33
FR 463, Jan. 12, 1968]

§1.258-1.260 [Reserved]

§1.261 Corrections to transcript.

At any time during the course of the
proceeding, or as directed by the pre-
siding officer, but not later than 10
days after the transmission to the par-
ties of the transcript of any oral con-
ference or hearing, any party to the
proceeding may file with the presiding
officer a motion requesting corrections
to the transcript, which motion shall
be accompanied by proof of service
thereof upon all other parties to the
proceeding. Within 5 days after the fil-
ing of such a motion, other parties may
file a pleading in support of or in oppo-
sition to such motion. Thereafter, the
presiding officer shall, by order, specify
the corrections to be made in the tran-
script, and a copy of the order shall be
served upon all parties and made a part
of the record. The presiding officer may
sua sponte specify corrections to be
made in the transcript on 5 days’ no-
tice.

[85 FR 63178, Oct. 6, 2020]

§1.263 Proposed findings and conclu-
sions.

(a) The presiding officer may direct
any party to file proposed findings of
fact and conclusions, briefs, or memo-
randa of law. If the presiding officer
does not so order, any party to the pro-
ceeding may seek leave to file proposed
findings of fact and conclusions, briefs,
or memoranda of law. Such proposed
findings of fact, conclusions, briefs, and
memoranda of law shall be filed within
the time prescribed by the presiding of-
ficer.

(b) All pleadings and other papers
filed pursuant to this section shall be
accompanied by proof of service there-
of upon all other counsel in the pro-
ceeding; if a party is not represented
by counsel, proof of service upon such
party shall be made.

(¢c) In the absence of a showing of
good cause therefor, the failure to file
proposed findings of fact, conclusions,
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briefs, or memoranda of law, when di-
rected to do so, may be deemed a waiv-
er of the right to participate further in
the proceeding.

(5 U.S.C. 557; 47 U.S.C. 154, 159, 208, 209, 214,
309, 312, 316, and 409)

[28 FR 12425, Nov. 22, 1963, as amended at 85
FR 63178, Oct. 6, 2020]

§1.264 Contents of findings of fact and
conclusions.

Proposed findings of fact shall be set
forth in serially numbered paragraphs
and shall set out in detail and with
particularity all Dbasic evidentiary
facts developed on the record (with ap-
propriate citations to the transcript of
record or exhibit relied on for each evi-
dentiary fact) supporting the conclu-
sions proposed by the party filing
same. Proposed conclusions shall be
separately stated. Proposed findings of
fact and conclusions submitted by a
person other than an applicant may be
limited to those issues in connection
with the hearing which affect the in-
terests of such person.

(6 U.8.C. 55T)

§1.265 Closing the record.

At the conclusion of hearing pro-
ceedings, the presiding officer shall
promptly close the record after the
parties have submitted their evidence,
filed any proposed findings and conclu-
sions under §1.263, and submitted any
other information required by the pre-
siding officer. After the record is
closed, it shall be certified by the pre-
siding officer and filed in the Office of
the Secretary. Notice of such certifi-
cation shall be served on all parties to
the proceedings.

[85 FR 63178, Oct. 6, 2020]

§1.267 Initial and recommended deci-
sions.

(a) Except as provided in §§1.94, 1.251,
and 1.274, when the proceeding is termi-
nated on motion, or when the presiding
officer is the Commission, the pre-
siding officer shall prepare an initial
(or recommended) decision, which shall
be transmitted to the Secretary of the
Commission. In the case of rate mak-
ing proceedings conducted under sec-
tions 201-205 of the Communications
Act, the presumption shall be that the
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presiding officer shall prepare an ini-
tial or recommended decision. The Sec-
retary will make the decision public
immediately and file it in the docket of
the case.

(b) Each initial and recommended de-
cision shall contain findings of fact and
conclusions, as well as the reasons or
basis therefor, upon all the material
issues of fact, law, or discretion pre-
sented on the record; each initial deci-
sion shall also contain the appropriate
rule or order, and the sanction, relief
or denial thereof; and each rec-
ommended decision shall contain rec-
ommendations as to what disposition
of the case should be made by the Com-
mission. Each initial decision will
show the date upon which it will be-
come effective in accordance with the
rules in this part in the absence of ex-
ceptions, appeal, or review.

(c) When the Commission is not the
presiding officer, the authority of the
presiding officer over the proceedings
shall cease when the presiding officer
has filed an Initial or Recommended
Decision, or if it is a case in which the
presiding officer is to file no decision,
when they have certified the case for
decision: Provided, however, That the
presiding officer shall retain limited
jurisdiction over the proceeding for the
purpose of effecting certification of the
record and corrections to the tran-
script, as provided in §§1.265 and 1.261,
respectively, and for the purpose of rul-
ing initially on applications for awards
of fees and expenses under the Equal
Access to Justice Act.

(Sec. 409, 48 Stat. 1096, as amended; 47 U.S.C.
409, 5 U.S.C. 557; secs. 4, 303, 307, 48 Stat., as
amended, 1066, 1082, 1083: 47 U.S.C. 154, 303,
307)

[28 FR 12425, Nov. 22, 1963, as amended at 41
FR 14873, Apr. 8, 1976; 47 FR 3786, Jan. 27,
1982; 85 FR 63178, Oct. 6, 2020]

REVIEW PROCEEDINGS

§1.271 Delegation of review function.

The Commission may direct, by order
or rule, that its review function in a
case or category of cases be performed
by a commissioner, or a panel of com-
missioners, in which event the commis-
sioner or panel shall exercise the au-
thority and perform the functions

154



Federal Communications Commission

which would otherwise have been per-
formed by the Commission under
§§1.273 through 1.282.

NOTE: To provide for an orderly completion
of cases, exceptions and related pleadings
filed after March 1, 1996, shall be directed to
the Commission and will not be acted upon
by the Review Board.

[62 FR 4171, Jan. 29, 1997]

§1.273 Waiver of initial or
ommended decision.

When the Commission serves as the
presiding officer, it will not issue an
initial or recommended decision. When
the Commission is not the presiding of-
ficer, at any time before the record is
closed all parties to the proceeding
may agree to waive an initial or rec-
ommended decision, and may request
that the Commission issue a final deci-
sion or order in the case. If the Com-
mission has directed that its review
function in the case be performed by a
commissioner or a panel of commis-
sioners, the request shall be directed to
the appropriate review authority. The
Commission or such review authority
may in its discretion grant the request,
in whole or in part, if such action will
best conduce to the proper dispatch of
business and to the ends of justice.

[85 FR 63178, Oct. 6, 2020]

rec-

§1.274 Certification of the record to
the Commission for decision when
the Commission is not the presiding
officer; presiding officer unavail-
ability.

(a) When the Commission is not the
presiding officer, and where the Com-
mission finds upon the record that due
and timely execution of its functions
imperatively and unavoidably so re-
quires, the Commission may direct
that the record in a pending proceeding
be certified to it for decision.

(b) When a presiding officer becomes
unavailable to the Commission after
the taking of evidence has been con-
cluded, the Commission shall direct
that the record be certified to it for de-
cision. In that event, the Commission
shall designate a new presiding officer
in accordance with §1.241 for the lim-
ited purpose of certifying the record to
the Commission.

(c) In all other circumstances when
the Commission is not the presiding of-

§1.276

ficer, the presiding officer shall prepare
and file an initial or recommended de-
cision, which will be released in ac-
cordance with §1.267.

(d) When a presiding officer becomes
unavailable to the Commission after
the taking of evidence has commenced
but before it has been concluded, the
Commission shall designate another
presiding officer in accordance with
§1.241 to continue the hearing pro-
ceeding. Oral testimony already intro-
duced shall not be reheard unless ob-
servation of the demeanor of the wit-
ness is essential to the resolution of
the case.

(Sec. 409, 48 Stat. 1096, as amended; 47 U.S.C.
409)

[85 FR 63179, Oct. 6, 2020]

§1.276 Appeal and review of initial de-
cision.

(a)(1) Within 30 days after the date on
which public release of the full text of
an initial decision is made, or such
other time as the Commission may
specify, any of the parties may appeal
to the Commission by filing exceptions
to the initial decision, and such deci-
sion shall not become effective and
shall then be reviewed by the Commis-
sion, whether or not such exceptions
may thereafter be withdrawn. It is the
Commission’s policy that extensions of
time for filing exceptions shall not be
routinely granted.

(2) Exceptions shall be consolidated
with the argument in a supporting
brief and shall not be submitted sepa-
rately. As used in this subpart, the
term exceptions means the document
consolidating the exceptions and sup-
porting brief. The brief shall contain (i)
a table of contents, (ii) a table of cita-
tions, (iii) a concise statement of the
case, (iv) a statement of the questions
of law presented, and (v) the argument,
presenting clearly the points of fact
and law relied upon in support of the
position taken on each question, with
specific reference to the record and all
legal or other materials relied on.

(b) The Commission may on its own
initiative provide, by order adopted not
later than 20 days after the time for fil-
ing exceptions expires, that an initial
decision shall not become final, and
that it shall be further reviewed or
considered by the Commission.
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(c) In any case in which an initial de-
cision is subject to review in accord-
ance with paragraph (a) or (b) of this
section, the Commission may, on its
own initiative or upon appropriate re-
quests by a party, take any one or
more of the following actions:

(1) Hear oral argument on the excep-
tions;

(2) Require the filing of briefs;

(3) Prior to or after oral argument or
the filing of exceptions or briefs, re-
open the record and/or remand the pro-
ceedings to the presiding officer to
take further testimony or evidence;

(4) Prior to or after oral argument or
the filing of exceptions or briefs, re-
mand the proceedings to the presiding
officer to make further findings or con-
clusions; and

(5) Prior to or after oral argument or
the filing of exceptions or briefs, issue,
or cause to be issued by the presiding
officer, a supplemental initial decision.

(d) No initial decision shall become
effective before 50 days after public re-
lease of the full text thereof is made
unless otherwise ordered by the Com-
mission. The timely filing of excep-
tions, the further review or consider-
ation of an initial decision on the Com-
mission’s initiative, or the taking of
action by the Commission under para-
graph (c) of this section shall stay the
effectiveness of the initial decision
until the Commission’s review thereof
has been completed. If the effective
date of an initial decision falls within
any further time allowed for the filing
of exceptions, it shall be postponed
automatically until 30 days after time
for filing exceptions has expired.

(e) If no exceptions are filed, and the
Commission has not ordered the review
of an initial decision on its initiative,
or has not taken action under para-
graph (c) of this section, the initial de-
cision shall become effective, an appro-
priate notation to that effect shall be
entered in the docket of the case, and
a ‘‘Public Notice” thereof shall be
given by the Commission. The provi-
sions of §1.108 shall not apply to such
public notices.

(f) When any party fails to file excep-
tions within the specified time to an
initial decision which proposes to deny
its application, such party shall be
deemed to have no interest in further
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prosecution of its application, and its
application may be dismissed with
prejudice for failure to prosecute.

(Sec. 40, 48 Stat. 1096, as amended; 47 U.S.C.
409)

[28 FR 12425, Nov. 22, 1963, as amended at 41
FR 14873, Apr. 8, 1976]

§1.277 Exceptions; oral arguments.

(a) The consolidated supporting brief
and exceptions to the initial decision
(see §1.276(a)(2)), including rulings upon
motions or objections, shall point out
with particularity alleged material er-
rors in the decision or ruling and shall
contain specific references to the page
or pages of the transcript of hearing,
exhibit or order if any on which the ex-
ception is based. Any objection not
saved by exception filed pursuant to
this section is waived.

(b) Within the period of time allowed
in §1.276(a) for the filing of exceptions,
any party may file a brief in support of
an initial decision, in whole or in part,
which may contain exceptions and
which shall be similar in form to the
brief in support of exceptions (see
§1.276(a)(2)).

(c) Except by special permission, the
consolidated brief and exceptions will
not be accepted if the exceptions and
argument exceed 25 double-spaced
typewritten pages in length. (The table
of contents and table of citations are
not counted in the 25 page limit; how-
ever, all other contents of and attach-
ments to the brief are counted.) Within
10 days, or such other time as the Com-
mission or delegated authority may
specify, after the time for filing excep-
tions has expired, any other party may
file a reply brief, which shall not ex-
ceed 25 double spaced typewritten
pages and shall contain a table of con-
tents and a table of citations. If excep-
tions have been filed, any party may
request oral argument not later than
five days after the time for filing re-
plies to the exceptions has expired. The
Commission or delegated authority, in
its discretion, will grant oral argument
by order only in cases where such oral
presentations will assist in the resolu-
tion of the issues presented. Within
five days after release of an order des-
ignating an initial decision for oral ar-
gument, as provided in paragraph (d) of
this section, any party who wishes to
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participate in oral argument shall file
a written notice of intention to appear
and participate in oral argument. Fail-
ure to file a written notice shall con-
stitute a waiver of the opportunity to
participate.

(d) Each order scheduling a case for
oral argument will contain the allot-
ment of time for each party for oral ar-
gument before the Commission. The
Commission will grant, in its discre-
tion, upon good cause shown, an exten-
sion of such time upon petition by a
party, which petition must be filed
within 5 days after issuance of said
order for oral argument.

(e) Within 10 days after a transcript
of oral argument has been filed in the
Office of the Secretary, any party who
participated in the oral argument may
file with the Commission a motion re-
questing correction of the transcript,
which motion shall be accompanied by
proof of service thereof upon all other
parties who participated in the oral ar-
gument. Within 5 days after the filing
of such a motion, other parties may
file a pleading in support of or in oppo-
sition to such motion. Thereafter, the
officer who presided at the oral argu-
ment shall, by order, specify the cor-
rections to be made in the transcript,
and a copy of the order shall be served
upon all parties to the proceeding. The
officer who presided at the oral argu-
ment may, on his own initiative, by
order, specify corrections to be made in
the transcript on 5 days notice of the
proposed corrections to all parties who
participated in the oral argument.

(f) Any commissioner who is not
present at oral argument and who is
otherwise authorized to participate in
a final decision may participate in
making that decision after reading the
transcript of oral argument.

(Sec. 409, 48 Stat. 1096, as amended; 47 U.S.C.
409)

[28 FR 12425, Nov. 22, 1963, as amended at 41
FR 14873, Apr. 8, 1976; 41 FR 34259, Aug. 13,
1976; 44 FR 12426, Mar. 7, 1979; 56 FR 793, Jan.
9, 1991; 62 FR 4171, Jan. 29, 1997; 71 FR 15618,
Mar. 29, 2006]

§1.279 Limitation of matters to be re-
viewed.

(a) Upon review of any initial deci-

sion, the Commission may, in its dis-
cretion, limit the issues to be reviewed

§1.291

to those findings and conclusions to
which exceptions have been filed, or to
those findings and conclusions speci-
fied in the Commission’s order of re-
view issued pursuant to §1.276(b).

(b) No party may file an exception to
the presiding officer’s ruling that all or
part of the hearing be conducted and
resolved on a written record, unless
that party previously filed an inter-
locutory motion to request an oral
hearing in accordance with §1.376.

[85 FR 63179, Oct. 6, 2020]

§1.282 Final decision of the Commis-
sion.

(a) After opportunity has been af-
forded for the filing of proposed find-
ings of fact and conclusions, excep-
tions, supporting statements, briefs,
and for the holding of oral argument as
provided in this subpart, the Commis-
sion will issue a final decision in each
case in which an initial decision has
not become final.

(b) The final decision shall contain:

(1) Findings of fact and conclusions,
as well as the reasons or basis therefor,
upon all the material issues of fact, law
or discretion presented on the record;

(2) Rulings on each relevant and ma-
terial exception filed; the Commission
will deny irrelevant exceptions, or
those which are not of decisional sig-
nificance, without a specific statement
of reasons prescribed by paragraph
(b)(1) of this section; and

(3) The appropriate rule or order and
the sanction, relief or denial thereof.

(Sec. 8(b), 60 Stat. 2422; 5 U.S.C. 1007(b))

[28 FR 12425, Nov. 22, 1963, as amended at 41
FR 14873, Apr. 8, 1976; 76 FR 70908, Nov. 16,
2011]

INTERLOCUTORY ACTIONS IN HEARING
PROCEEDINGS

§1.291 General provisions.

(a)(1) The Commission acts on peti-
tions to amend, modify, enlarge or de-
lete the issues in hearing proceedings
which involve rule making matters ex-
clusively.

(2) All other interlocutory matters in
hearing proceedings are acted on by
the presiding officer.
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(3) Each interlocutory pleading shall
identify the presiding officer in its cap-
tion. Unless the pleading is to be acted
upon by the Commission, the presiding
officer shall be identified by name.

(b) All interlocutory pleadings shall
be submitted in accordance with the
provisions of §§1.4, 1.44, 1.47, 1.48, 1.49,
1.50, 1.51, and 1.52.

(c)(1) Procedural rules governing in-
terlocutory pleadings are set forth in
§§1.294 through 1.298.

(2) Rules governing appeal from, and
reconsideration of, interlocutory rul-
ings made by the presiding officer are
set forth in §1.301.

(3) Petitions requesting reconsider-
ation of an interlocutory ruling will
not be entertained.

(d) No initial decision shall become
effective under §1.276(e) until all inter-
locutory matters pending before the
Commission in the proceeding at the
time the initial decision is issued have
been disposed of and the time allowed
for appeal from interlocutory rulings of
the presiding officer has expired.

(Secs. 4(i), 303(r) and 5(c)(1) of the Commu-
nications Act of 1934, as amended; 47 CFR
0.61 and 0.283)

[85 FR 63179, Oct. 6, 2020]

§1.294 Oppositions and replies.

(a) Any party to a hearing proceeding
may file an opposition to an interlocu-
tory request filed in that proceeding.

(b) Except as provided in paragraph
(c) of this section or as otherwise or-
dered by the presiding officer, opposi-
tions to interlocutory requests shall be
filed within 4 days after the original
pleading is filed, and replies to opposi-
tions will not be entertained.

(c) Additional pleadings may be filed
only if specifically requested or au-
thorized by the person(s) who is to
make the ruling.

[85 FR 63179, Oct. 6, 2020]

§1.296 Service.

No pleading filed pursuant to §1.51 or
§1.294 will be considered unless it is ac-
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companied by proof of service upon the
parties to the proceeding.

(Secs. 4(i), 303(r) and 5(c)(1) of the Commu-
nications Act of 1934, as amended; 47 CFR
0.61 and 0.283)

[49 FR 4381, Feb. 6, 1984, as amended at 62 FR
4171, Jan. 29, 1997]

§1.297 Oral argument.

Oral argument with respect to any
contested interlocutory matter will be
held when, in the opinion of the per-
son(s) who is to make the ruling, the
ends of justice will be best served
thereby. Timely notice will be given of
the date, time, and place of any such
oral argument.

[29 FR 6444, May 16, 1964]

§1.298 Rulings; time for action.

(a) Unless it is found that irreparable
injury would thereby be caused one of
the parties, or that the public interest
requires otherwise, or unless all parties
have consented to the contrary, consid-
eration of interlocutory requests will
be withheld until the time for filing op-
positions (and replies, if replies are al-
lowed) has expired. As a matter of dis-
cretion, however, requests for continu-
ances and extensions of time, requests
for permission to file pleadings in ex-
cess of the length prescribed in this
chapter, and requests for temporary re-
lief may be ruled upon ex parte without
waiting for the filing of responsive
pleadings.

(b) In the discretion of the presiding
officer, rulings on interlocutory mat-
ters may be made orally to the parties.
The presiding officer may, in his or her
discretion, state reasons therefor on
the record if the ruling is being tran-
scribed, or may promptly issue a writ-
ten statement of the reasons for the
ruling, either separately or as part of
an initial decision.

[28 FR 12425, Nov. 22, 1963, as amended at 29
FR 6444, May 16, 1964; 41 FR 14874, Apr. 8,
1976; 85 FR 63179, Oct. 6, 2020]
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APPEAL AND RECONSIDERATION OF
PRESIDING OFFICER’S RULING

§1.301 Appeal from interlocutory rul-
ings by a presiding officer, other
than the Commission, or a case
manager; effective date of ruling.

(a) Interlocutory rulings which are ap-
pealable as a matter of right. Rulings
listed in this paragraph are appealable
as a matter of right. An appeal from
such a ruling may not be deferred and
raised as an exception to the initial de-
cision.

(1) If a ruling denies or terminates
the right of any person to participate
as a party to a hearing proceeding,
such person, as a matter of right, may
file an appeal from that ruling.

(2) If a ruling requires testimony or
the production of documents, over ob-
jection based on a claim of privilege,
the ruling on the claim of privilege is
appealable as a matter of right.

(3) If a ruling denies a motion to dis-
qualify the presiding officer or case
manager, the ruling is appealable as a
matter of right.

(4) A ruling removing counsel from
the hearing is appealable as a matter of
right, by counsel on his own behalf or
by his client. (In the event of such rul-
ing, the presiding officer will adjourn
the hearing proceeding for such period
as is reasonably necessary for the cli-
ent to secure new counsel and for coun-
sel to become familiar with the case).

(b) Other interlocutory rulings. Except
as provided in paragraph (a) of this sec-
tion, appeals from interlocutory rul-
ings shall be filed only if allowed by
the presiding officer. Any party desir-
ing to file an appeal shall first file a re-
quest for permission to file appeal. The
request shall be filed within 5 days
after the order is released or (if no
written order) after the ruling is made.
Pleadings responsive to the request
shall be filed only if they are requested
by the presiding officer. If the pre-
siding officer made the ruling, the re-
quest shall contain a showing that the
appeal presents a new or novel question
of law or policy and that the ruling is
such that error would be likely to re-
quire remand should the appeal be de-
ferred and raised as an exception. If a
case manager made the ruling, the re-
quest shall contain a showing that the
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appeal presents a question of law or
policy that the case manager lacks au-
thority to resolve. The presiding officer
shall determine whether the showing is
such as to justify an interlocutory ap-
peal and, in accordance with his deter-
mination, will either allow or disallow
the appeal or modify the ruling. Such
ruling is final: Provided, however, That
the Commission may, on its own mo-
tion, dismiss an appeal allowed under
this section on the ground that objec-
tion to the ruling should be deferred
and raised after the record is certified
for decision by the Commission or as
an exception to an initial decision.

(1) If an appeal is not allowed, or is
dismissed by the Commission, or if per-
mission to file an appeal is not re-
quested, objection to the ruling may be
raised after the record is certified for
decision by the Commission or on re-
view of the initial decision.

(2) If an appeal is allowed and is con-
sidered on its merits, the disposition
on appeal is final. Objection to the rul-
ing or to the action on appeal may not
be raised after the record is certified
for decision by the Commission or on
review of the initial decision.

(3) If the presiding officer modifies
their initial ruling, any party ad-
versely affected by the modified ruling
may file a request for permission to
file appeal, pursuant to the provisions
of this paragraph.

(c) Procedures, effective date. (1) Un-
less the presiding officer orders other-
wise, rulings made shall be effective
when the order is released or (if no
written order) when the ruling is made.
The Commission may stay the effect of
any ruling that comes before it for con-
sideration on appeal.

(2) Appeals filed under paragraph (a)
of this section shall be filed within 5
days after the order is released or (if no
written order) after the ruling is made.
Appeals filed under paragraph (b) of
this section shall be filed within 5 days
after the appeal is allowed.

(3) The appeal shall conform with the
specifications set out in §1.49 and shall
be subscribed and verified as provided
in §1.52.

(4) The appeal shall be served on par-
ties to the proceeding (see §§1.47 and
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1.211), and shall be filed with the Sec-
retary, Federal Communications Com-
mission, Washington, D.C. 20554.

(5) The appeal shall not exceed 5 dou-
ble-spaced typewritten pages.

(6) Appeals are acted on by the Com-
mission.

(7) Oppositions and replies shall be
served and filed in the same manner as
appeals and shall be served on appel-
lant if he is not a party to the pro-
ceeding. Oppositions shall be filed
within 5 days after the appeal is filed.
Replies shall not be permitted, unless
the Commission specifically requests
them. Oppositions shall not exceed 5
double-spaced typewritten pages. Re-
plies shall not exceed 5 double-spaced
typewritten pages.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)

[356 FR 17333, Nov. 11, 1970, as amended at 40
FR 39509, Aug. 28, 1975; 41 FR 14874, Apr. 8,
1976; 41 FR 28789, July 13, 1976; 46 FR 58682,
Dec. 3, 1981; 55 FR 36641, Sept. 6, 1990; 62 FR
4171, Jan. 29, 1997; 85 FR 63179, Oct. 6, 2020]

§1.302 Appeal from final ruling by pre-
siding officer other than the Com-
mission; effective date of ruling.

(a) If the presiding officer’s ruling
terminates a hearing proceeding, any
party to the proceeding, as a matter of
right, may file an appeal from that rul-
ing within 30 days after the ruling is
released.

(b) Any party who desires to preserve
the right to appeal shall file a notice of
appeal within 10 days after the ruling
is released. If a notice of appeal is not
filed within 10 days, the ruling shall be
effective 30 days after the ruling is re-
leased and within this period, may be
reviewed by the Commission on its own
motion. If an appeal is not filed fol-
lowing notice of appeal, the ruling
shall be effective 50 days after the day
of its release and, within this period,
may be reviewed by the Commission on
its own motion. If an appeal is filed, or
if the Commission reviews the ruling
on its own motion, the effect of the rul-
ing is further stayed pending the com-
pletion of proceedings on appeal or re-
view.

(c) The appeal shall conform with the
specifications set out in §1.49 and shall
be subscribed and verified as provided
in §1.52.
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(d) The appeal shall be served on par-
ties to the proceeding (see §§1.47 and
1.211), and shall be filed with the Sec-
retary, Federal Communications Com-
mission, Washington, D.C. 20554.

(e) The appeal shall not exceed 25
double-spaced typewritten pages.

(f) The Commission will act on the
appeal.

(g) Oppositions and replies shall be
filed and served in the same manner as
the appeal. Oppositions to an appeal
shall be filed within 15 days after the
appeal is filed. Replies to oppositions
shall be filed within 10 days after the
opposition is filed and shall be limited
to matters raised in the oppositions.
Oppositions shall not exceed 25 double-
spaced typewritten pages. Replies shall
not exceed 10 double-spaced type-
written pages.

[35 FR 17333, Nov. 11, 1970, as amended at 36
FR 7423, Apr. 20, 1971; 62 FR 4171, Jan. 29,
1997; 85 FR 63180, Oct. 6, 2020]

THE DISCOVERY AND PRESERVATION OF
EVIDENCE

AUTHORITY: Sections 1.311 through 1.325 are
issued under secs. 4, 303, 409, 48 Stat., as
amended, 1066, 1082, 1096; 47 U.S.C. 154, 303,
409, 5 U.S.C. b52.

§1.311 General.

Sections 1.311 through 1.325 provide
for taking the deposition of any person
(including a party), for interrogatories
to parties, and for orders to parties re-
lating to the production of documents
and things and for entry upon real
property. These procedures may be
used for the discovery of relevant facts,
for the production and preservation of
evidence for use in a hearing pro-
ceeding, or for both purposes.

(a) Applicability. For purposes of dis-
covery, these procedures may be used
in any case of adjudication (as defined
in the Administrative Procedure Act)
which has been designated for hearing.
For the preservation of evidence, they
may be used in any case which has
been designated for hearing and is con-
ducted under the provisions of this sub-
part (see §1.201).

(b) Scope of examination. Persons and
parties may be examined regarding any
matter, not privileged, which is rel-
evant to the hearing issues, including
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the existence, description, nature, cus-
tody, condition and location of any
books, documents, or other tangible
things and the identity and location of
persons having knowledge of relevant
facts. It is not ground for objection to
use of these procedures that the testi-
mony will be inadmissible at the hear-
ing if the testimony sought appears
reasonably calculated to lead to the
discovery of admissible evidence. The
use of these procedures against the
Commission is subject to the following
additional limitations:

(1) The informer’s privilege shall en-
compass information which may lead
to the disclosure of an informer’s iden-
tity.

(2) Commission personnel may not be
questioned by deposition for the pur-
poses of discovery except on special
order of the Commission, but may be
questioned by written interrogatories
under §1.323. Interrogatories shall be
served on the appropriate Bureau Chief
(see §1.21(b)). They will be answered
and signed by those personnel with
knowledge of the facts. The answers
will be served by the Secretary of the
Commission upon parties to the pro-
ceeding.

(3) Commission records are not sub-
ject to discovery under §1.325. The in-
spection of Commission records is gov-
erned by the Freedom of Information
Act, as amended, and by §§0.451
through 0.467 of this chapter. Commis-
sion employees may be questioned by
written interrogatories regarding the
existence, nature, description, custody,
condition and location of Commission
records, but may not be questioned
concerning their contents unless the
records are available (or are made
available) for inspection under §§0.451
through 0.467. See §0.451(b)(5) of this
chapter.

(4) Subject to paragraphs (b) (1)
through (3) of this section, Commission
personnel may be questioned generally
by written interrogatories regarding
the existence, description, nature, cus-
tody, condition and location of rel-
evant documents and things and re-
garding the identity and location of
persons having knowledge of relevant
facts, and may otherwise only be exam-
ined regarding facts of the case as to

§1.313

which they have direct personal knowl-
edge.

(c) Schedule for use of the procedures.
(1) Except as provided by special order
of the presiding officer, discovery may
be initiated after the initial conference
provided for in §1.248(b) of this part.

(2) In all proceedings, the presiding
officer may at any time order the par-
ties or their attorneys to appear at a
conference to consider the proper use
of these procedures, the time to be al-
lowed for such use, and/or to hear argu-
ment and render a ruling on disputes
that arise under these rules.

(d) Stipulations regarding the taking of
depositions. If all of the parties so stipu-
late in writing and if there is no inter-
ference to the conduct of the pro-
ceeding, depositions may be taken be-
fore any person, at any time (subject to
the limitation below) or place, upon
any notice and in any manner, and
when so taken may be used like other
depositions. A copy of the stipulation
shall be filed using the Commission’s
Electronic Comment Filing System,
and a copy of the stipulation shall be
served on the presiding officer or case
manager at least 3 days before the
scheduled taking of the deposition.

[33 FR 463, Jan. 12, 1968, as amended at 40 FR
39509, Aug. 28, 1975; 47 FR 51873, Nov. 18, 1982;
56 FR 794, Jan. 9, 1991; 62 FR 4171, Jan. 29,
1997; 85 FR 63180, Oct. 6, 2020]

§1.313 Protective orders.

The use of the procedures set forth in
§§1.311 through 1.325 of this part is sub-
ject to control by the presiding officer,
who may issue any order consistent
with the provisions of those sections
which is appropriate and just for the
purpose of protecting parties and depo-
nents or of providing for the proper
conduct of the proceeding. Whenever
doing so would be conducive to the effi-
cient and expeditious conduct of the
proceeding, the presiding officer may
convene a conference to hear argument
and issue a ruling on any disputes that
may arise under these rules. The rul-
ing, whether written or delivered on
the record at a conference, may specify
any measures, including the following
to assure proper conduct of the pro-
ceeding or to protect any party or de-
ponent from annoyance, expense, em-
barrassment or oppression:
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(a) That depositions shall not be
taken or that interrogatories shall not
be answered.

(b) That certain matters shall not be
inquired into.

(c) That the scope of the examination
or interrogatories shall be limited to
certain matters.

(d) That depositions may be taken
only at some designated time or place,
or before an officer, other than that
stated in the notice.

(e) That depositions may be taken
only by written interrogatories or only
upon oral examination.

(f) That, after being sealed, the depo-
sition shall be opened only by order of
the presiding officer.

[33 FR 463, Jan. 12, 1968, as amended at 56 FR
794, Jan. 9, 1991]

§1.314 Confidentiality of information
produced or exchanged.

(a) Any information produced in the
course of a hearing proceeding may be
designated as confidential by any par-
ties to the proceeding, or third parties,
pursuant to §0.457, §0.459, or §0.461 of
these rules. Any parties or third-par-
ties asserting confidentiality for such
materials must:

(1) Clearly mark each page, or por-
tion thereof, for which a confidential
designation is claimed. The parties or
third parties claiming confidentiality
should restrict their designations to
encompass only the specific informa-
tion that they assert is confidential. If
a confidential designation is chal-
lenged, the party or third party claim-
ing confidentiality shall have the bur-
den of demonstrating, by a preponder-
ance of the evidence, that the mate-
rials designated as confidential fall
under the standards for nondisclosure
enunciated in the FOIA and that the
designation is narrowly tailored to en-
compass only confidential information.

(2) File with the Commission, using
the Commission’s Electronic Comment
Filing System, a public version of the
materials that redacts any confidential
information and clearly marks each
page of the redacted public version
with a header stating ‘“Public
Version.”” The Public Version shall be
machine-readable whenever technically
possible. Where the document to be
filed electronically contains metadata
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that is confidential or protected from
disclosure by a legal privilege (includ-
ing, for example, the attorney-client
privilege), the filer may remove such
metadata from the Public Version be-
fore filing it electronically.

(3) File an unredacted version of the
materials containing confidential in-
formation, as directed by the Commis-
sion. Each page of the unredacted
version shall display a header stating
“Confidential Version.” The
unredacted version must be filed on the
same day as the Public Version.

(4) Serve one copy of the Public
Version and one copy of the Confiden-
tial Version on the attorney of record
for each party to the proceeding or on
a party if not represented by an attor-
ney, either by hand delivery, overnight
delivery, or email, together with a
proof of such service in accordance
with the requirements of §1.47(g). A
copy of the Public Version and Con-
fidential Version shall also be served
on the presiding officer, as directed by
the Commission.

(b) An attorney of record for any
party or any party that receives
unredacted materials marked as con-
fidential may disclose such materials
solely to the following persons, only
for use in prosecuting or defending a
party to the hearing proceeding, and
only to the extent necessary to assist
in the prosecution or defense of the
case:

(1) Employees of counsel of record
representing the parties in the hearing
proceeding;

(2) Officers or employees of the re-
ceiving party who are directly involved
in the prosecution or defense of the
case;

(3) Consultants or expert witnesses
retained by the parties; and

(4) Court reporters and stenographers
in accordance with the terms and con-
ditions of this section.

(¢c) The individuals identified above
in paragraph (b) shall not disclose in-
formation designated as confidential to
any person who is not authorized under
this section to receive such informa-
tion, and shall not use the information
in any activity or function other than
the prosecution or defense in the hear-
ing proceeding. Each such individual
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who is provided access to the informa-
tion shall sign a declaration or affi-
davit stating that the individual has
personally reviewed the Commission’s
rules and understands the limitations
they impose on the signing party.

(d) Parties may make copies of mate-
rials marked confidential solely for use
by the Commission or persons des-
ignated in paragraph (b) of this section.
Each party shall maintain a log record-
ing the number of copies made of all
confidential material and the persons
to whom the copies have been provided.

(e) The presiding officer may adopt a
protective order as appropriate.

(f) Upon final termination of a hear-
ing proceeding, including all appeals
and applications for review, the parties
shall ensure that all originals and re-
productions of any confidential mate-
rials, along with the log recording per-
sons who received copies of such mate-
rials, shall be provided to the pro-
ducing party. In addition, upon final
termination of the proceeding, any
notes or other work product derived in
whole or in part from the confidential
materials of an opposing or third party
shall be destroyed.

[85 FR 63180, Oct. 6, 2020]

§1.315 Depositions upon oral examina-
tion—notice and preliminary proce-
dure.

(a) Notice. A party to a hearing pro-
ceeding desiring to take the deposition
of any person upon oral examination
shall give a minimum of 21 days’ notice
to every other party, to the person to
be examined, and to the presiding offi-
cer or case manager. A copy of the no-
tice shall be filed with the Secretary of
the Commission for inclusion in the
Commission’s Electronic Comment Fil-
ing System. Related pleadings shall be
served and filed in the same manner.
The notice shall contain the following
information:

(1) The name and address of each per-
son to be examined, if known, and if
the name is not known, a general de-
scription sufficient to identify him or
the particular class or group to which
he belongs.

(2) The time and place for taking the
deposition of each person to be exam-
ined, and the name or descriptive title
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and address of the officer before whom
the deposition is to be taken.

(3) The matters upon which each per-
son will be examined. See §1.319.

(b) Responsive pleadings. (1) Within 7
days after service of the notice to take
depositions, a motion opposing the tak-
ing of depositions may be filed by any
party to the proceeding or by the per-
son to be examined. See §1.319(a).

(2) Within 14 days after service of the
notice to take depositions, a response
to the opposition motion may be filed
by any party to the proceeding.

(3) Additional pleadings should not be
filed and will not be considered.

(4) The computation of time provi-
sions set forth in §1.4(g) shall not apply
to pleadings filed under the provisions
of this paragraph.

(c) Protective order. On an opposition
motion filed under paragraph (b) of this
section, or on his own motion, the pre-
siding officer may issue a protective
order. See §1.313. A protective order
issued by the presiding officer on his
own motion may be issued at any time
prior to the date specified in the notice
for the taking of depositions.

(d) Authority to take depositions. (1) If
an opposition motion is not filed with-
in 7 days after service of the notice to
take depositions, and if the presiding
officer does not on his own motion
issue a protective order prior to the
time specified in the notice for the tak-
ing of depositions, the depositions de-
scribed in the notice may be taken. An
order for the taking of depositions is
not required.

(2) If an opposition motion is filed,
the depositions described in the notice
shall not be taken until the presiding
officer has acted on that motion. If the
presiding officer authorizes the taking
of depositions, he may specify a time,
place or officer for taking them dif-
ferent from that specified in the notice
to take depositions.

(3) If the presiding officer issues a
protective order, the depositions de-
scribed in the notice may be taken (if
at all) only in accordance with the pro-
visions of that order.

[33 FR 10571, July 25, 1968, as amended at 56
FR 794, Jan. 9, 1991; 85 FR 63181, Oct. 6, 2020]
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§1.316 [Reserved]

§1.318 The taking of depositions.

(a) Persons before whom depositions
may be taken. Depositions shall be
taken before any judge of any court of
the United States; any U.S. Commis-
sioner; any clerk of a district court;
any chancellor, justice or judge of a su-
preme or superior court; the mayor or
chief magistrate of a city; any judge of
a county court, or court of common
pleas of any of the United States; any
notary public, not being of counsel or
attorney to any party, nor interested
in the event of the proceeding; or pre-
siding officers, as provided in §1.243.

(b) Attendance of witnesses. The at-
tendance of witnesses at the taking of
depositions may be compelled by the
use of subpena as provided in §§1.331
through 1.340.

(c) Oath; transcript. The officer before
whom the deposition is to be taken
shall administer an oath or affirmation
to the witness and shall personally, or
by someone acting under his direction
and in his presence record the testi-
mony of the witness. The testimony
may be taken stenographically or,
upon approval by the presiding officer,
testimony may be taken through the
use of telephonically or electronically
recorded methods, including videotape.
In the event these latter methods are
used for the deposition, the parties
may agree to the waiver of the provi-
sions of paragraphs (e) and (f) as appro-
priate and as approved by the presiding
officer.

(d) Examination. (1) In the taking of
depositions upon oral examination, the
parties may proceed with examination
and cross-examination of deponents as
permitted at the hearing. In lieu of
participating in the oral examination,
parties served with the notice to take
depositions may transmit written in-
terrogatories to the officer designated
in the notice, who shall propound them
to the witness and record the answers
verbatim.

(2) In the taking of depositions upon
written interrogatories, the party who
served the original interrogatories
shall transmit copies of all interrog-
atories to the officer designated in the
notice, who shall propound them to the
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witness and record the answers ver-
batim.

(e) Submission of deposition to witness;
changes; signing. When the testimony is
fully transcribed, the deposition of
each witness shall be submitted to him
for examination and shall be read to or
by him, unless such examination and
reading are waiver by the witness and
by the parties. Any changes in form or
substance which the witness desires to
make shall be entered upon the deposi-
tion by the officer with a statement of
the reasons given by the witness for
making them. The deposition shall
then be signed by the witness, unless
the parties by stipulation waive the
signing, or the witness is ill, cannot be
found, or refuses to sign. If the deposi-
tion is not signed by the witness, the
officer shall sign it and state on the
record the fact of the waiver, the ill-
ness or absence of the witness, or of his
refusal to sign, together with the rea-
son (if any) given therefor; and the dep-
osition may then be used as fully as
though signed, unless upon a motion to
suppress, the presiding officer holds
that the reason given for the refusal to
sign requires rejection of the deposi-
tion in whole or in part.

(f) Certification of deposition and filing
by officer; copies. The officer shall cer-
tify on the deposition that the witness
was duly sworn by him, that the depo-
sition is a true record of the testimony
given by the witness, and that said offi-
cer is not of counsel or attorney to ei-
ther of the parties, nor interested in
the event of the proceeding or inves-
tigation. He shall then securely seal
the deposition in an envelope endorsed
with the title of the action and marked
“Deposition of (here insert name of
witness)”’” and shall promptly send the
original and two copies of the deposi-
tion and of all exhibits, together with
the notice and any interrogatories re-
ceived by him, by certified mail to the
Secretary of the Commission.

[33 FR 463, Jan. 12, 1968, as amended at 47 FR
51873, Nov. 18, 1982]

§1.319 Objections to the taking of
depositions.

(a) Objections to be made by motion
prior to the taking of depositions. If there
is objection to the substance of any in-
terrogatory or to examination on any
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matter clearly covered by the notice to
take depositions, the objection shall be
made in a motion opposing the taking
of depositions or in a motion to limit
or suppress the interrogatory as pro-
vided in §§1.315(b) and 1.316(d) and shall
not be made at the taking of the depo-
sition.

(b) Objections to be made at the taking
of depositions. Errors and irregularities
occurring at the oral examination in
the manner of taking the deposition, in
the form of the questions or answers,
in the oath or affirmation, or in the
conduct of parties, and errors of any
kind which might be obviated, re-
moved, or cured if promptly presented,
are waived unless reasonable objection
thereto is made at the taking of the
deposition. If such objection is made,
counsel shall, if possible, agree upon
the measures required to obviate, re-
move, or cure such errors. The meas-
ures agreed upon shall be taken. If
agreement cannot be reached, the ob-
jection shall be noted on the deposition
by the officer taking it, and the testi-
mony objected to shall be taken sub-
ject to the objection.

(c) Additional objections which may be
made at the taking of depositions. Objec-
tion may be made at the taking of
depositions on the ground of relevancy
or privilege, if the notice to take depo-
sitions does not clearly indicate that
the witness is to be examined on the
matters to which the objection relates.
See paragraph (a) of this section. Ob-
jection may also be made on the
ground that the examination is being
conducted in such manner as to unrea-
sonably annoy, embarrass, or oppress a
deponent or party.

(1) When there is objection to a line
of questioning, as permitted by this
paragraph, counsel shall, if possible,
reach agreement among themselves re-
garding the proper limits of the exam-
ination.

(2) If counsel cannot agree on the
proper limits of the examination the
taking of depositions shall continue on
matters not objected to and counsel
shall, within 24 hours, either jointly or
individually, provide statements of
their positions to the presiding officer,
together with the telephone numbers
at which they and the officer taking
the depositions can be reached, or shall

§1.321

otherwise jointly confer with the pre-
siding officer. If individual statements
are submitted, copies shall be provided
to all counsel participating in the tak-
ing of depositions.

(3) The presiding officer shall
promptly rule upon the question pre-
sented or take such other action as
may be appropriate under §1.313, and
shall give notice of his ruling, expedi-
tiously, to counsel who submitted
statements and to the officer taking
the depositions. The presiding officer
shall thereafter reduce his ruling to
writing. The presiding officer shall
thereafter reduce his ruling to writing.

(4) The taking of depositions shall
continue in accordance with the pre-
siding officer’s ruling. Such rulings are
not subject to appeal.

[33 FR 463, Jan. 12, 1968, as amended at 85 FR
63181, Oct. 6, 2020]

§1.321 Use of depositions in hearing
proceedings.

(a) No inference concerning the ad-
missibility of a deposition in evidence
shall be drawn because of favorable ac-
tion on the notice to take depositions.

(b) Except as provided in this para-
graph and in §1.319, objection may be
made to receiving in evidence any dep-
osition or part thereof for any reason
which would require the exclusion of
the evidence if the witness were then
present and testifying.

(1) Objections to the competency of a
witness, or the competency, relevancy
or materiality of testimony are waived
by failure to make them before or dur-
ing the taking of depositions if (and
only if) the ground of the objection is
one which might have been obviated or
removed if presented at that time.

(2) Objection on the ground of privi-
lege is waived by failure to make it be-
fore or during the taking of deposi-
tions.

(c) A party shall not be deemed to
make a person his own witness for any
purpose by taking his deposition. The
introduction in evidence of the deposi-
tion or any part thereof for any pur-
pose other than that of contradicting
or impeaching the deponent makes the
deponent the witness of the party in-
troducing the deposition, but this shall
not apply to the use by an adverse
party of a deposition as described in
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paragraph (d)(2) of this section. At the
hearing any party may rebut any rel-
evant evidence contained in a deposi-
tion whether introduced by him or by
any other party.

(d) At the hearing (or in a pleading),
any part or all of a deposition, so far as
admissible, may be used against any
party who was present or represented
at the taking of the deposition or who
had due notice thereof, in accordance
with any one of the following provi-
sions:

(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
deponent as a witness.

(2) The deposition of a party or of
any one who at the time of taking the
deposition was an officer, director, or
managing agent of a public or private
corporation, partnership or association
which is a party may be used by an ad-
verse party for any purpose.

(3) The deposition of any witness,
whether or not a party, may be used by
any party for any lawful purpose.

(4) If only part of a deposition is of-
fered in evidence by a party, an adverse
party may require him to introduce all
of it which is relevant to the part in-
troduced, and any party may introduce
any other parts.

(5) Substitution of parties does not
affect the right to use depositions pre-
viously taken; and, when an action in
any hearing has been dismissed and an-
other action involving the same sub-
ject matter is afterward brought be-
tween the same parties or their rep-
resentatives or successors in interest,
all depositions lawfully taken and duly
filed in the former action may be used
in the latter as if originally taken
therefor.

[33 FR 463, Jan. 12, 1968, as amended at 41 FR
14874, Apr. 8, 1976; 85 FR 63181, Oct. 6, 2020]

§1.323 Interrogatories to parties.

(a) Interrogatories. Any party may
serve upon any other party written in-
terrogatories to be answered in writing
by the party served or, if the party
served is a public or private corpora-
tion, partnership, association, or simi-
lar entity, by any officer or agent, who
shall furnish such information as is
available to the party. Copies of the in-
terrogatories, answers, and all related
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pleadings shall be filed with the Com-
mission and served on the presiding of-
ficer and all other parties to the hear-
ing proceeding.

(1) Except as otherwise provided in a
protective order, the number of inter-
rogatories or sets of interrogatories is
not limited.

(2) Except as provided in such an
order, interrogatories may be served
after a deposition has been taken, and
a deposition may be sought after inter-
rogatories have been answered.

(b) Answers and objections. Each inter-
rogatory shall be answered separately
and fully in writing under oath or affir-
mation, unless it is objected to, in
which event the reasons for objection
shall be stated in lieu of an answer.
The answers shall be signed by the per-
son making them, and the objections
by the attorney making them. The
party upon whom the interrogatories
were served shall serve a copy of the
answers and objections upon all parties
to the proceeding within 14 days after
service of the interrogatories, or with-
in such shorter or longer period as the
presiding officer may allow. Answers
may be used in the same manner as
depositions of a party (see §1.321(d)).

(c) Motion to compel an answer. Any
party to the proceeding may, within 7
days, move for an order with respect to
any objection or other failure to an-
swer an interrogatory. For purposes of
this paragraph, an evasive or incom-
plete answer is a failure to answer; and
if the motion is based on the assertion
that the answer is evasive or incom-
plete, it shall contain a statement as
to the scope and detail of an answer
which would be considered responsive
and complete. The party upon whom
the interrogatories were served may
file a response within 7 days after the
motion is filed, to which he may ap-
pend an answer or an amended answer.
Additional pleadings should not be sub-
mitted and will not be considered.

(d) Action by the presiding officer. If
the presiding officer determines that
an objection is not justified, he shall
order that the answer be served. If an
interrogatory has not been answered,
the presiding officer may rule that the
right to object has been waived and
may order that an answer be served. If
an answer does not comply fully with
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the requirements of this section, the
presiding officer may order that an
amended answer be served, may specify
the scope and detail of the matters to
be covered by the amended answer, and
may specify any appropriate proce-
dural consequences (including adverse
findings of fact and dismissal with prej-
udice) which will follow from the fail-
ure to make a full and responsive an-
swer. If a full and responsive answer is
not made, the presiding officer may
issue an order invoking any of the pro-
cedural consequences specified in the
order to compel an answer.

(e) Appeal. As order to compel an an-
swer is not subject to appeal.

[33 FR 10572, July 25, 1968, as amended at 35
FR 17334, Nov. 11, 1970; 85 FR 63181, Oct. 6,
2020]

§1.325 Discovery and production of
documents and things for inspec-
tion, copying, or photographing.

(a) A party to a Commission pro-
ceeding may request any other party
except the Commission to produce and
permit inspection and copying or
photographing, by or on behalf of the
requesting party, of any designated
documents, papers, books, accounts,
letters, photographs, objects, or tan-
gible things which constitute or con-
tain evidence within the scope of the
examination permitted by §1.311(b) of
this part and which are in his posses-
sion, custody, or control or to permit
entry upon designated land or other
property in his possession or control
for purposes of inspecting, measuring,
surveying, or photographing the prop-
erty or any designated object or oper-
ation thereon within the scope of the
examination permitted by §1.311(b) of
this part.

(1) Copies of the request shall be filed
with the Commission and served on the
presiding officer and all other parties
to the hearing proceeding.

(2) The party against whom the re-
quest was made must, within 10 days,
comply with the request or object to
the request, claiming a privilege or
raising other proper objections. If the
request is not complied with in whole
or in part, the requesting party may
file a motion to compel production of
documents or access to property with
the presiding officer. A motion to com-

§1.333

pel must be accompanied by a copy of
the original request and the responding
party’s objection or claim of privilege.
Motions to compel must be filed within
five business days of the objection or
claim of privilege.

(3) In resolving any disputes involv-
ing the production of documents or ac-
cess to property, the presiding officer
may direct that the materials objected
to be presented to him for in camera in-
spection.

(b) Any party seeking the production
of Commission records should proceed
under §0.460 or §0.461 of this chapter.
See §§0.451 through 0.467.

[33 FR 463, Jan. 12, 1968, as amended at 40 FR
39509, Aug. 28, 1975; 56 FR 794, Jan. 9, 1991; 56
FR 25639, June 5, 1991; 76 FR 70908, Nov. 16,
2011; 85 FR 63181, Oct. 6, 2020]

SUBPENAS

AUTHORITY: Sections 1.331 and 1.333
through 1.340 are issued under sec. 409, 48
Stat. 1096; 47 U.S.C. 409.

§1.331 Who may sign and issue.

Subpenas requiring the attendance
and testimony of witnesses, and sub-
penas requiring the production of any
books, papers, schedules of charges,
contracts, agreements, and documents
relating to any matter under investiga-
tion or hearing, may be signed and
issued by the presiding officer.

[85 FR 63181, Oct. 6, 2020]

§1.333 Requests for issuance of sub-
pena.

(a) Unless submitted on the record
while a hearing is in progress, requests
for a subpena ad testificandum shall be
submitted in writing.

(b) Requests for a subpena duces
tecum shall be submitted in writing,
duly subscribed and verified, and shall
specify with particularity the books,
papers, and documents desired and the
facts expected to be proved thereby.
Where the subpena duces tecum request
is directed to a nonparty to the pro-
ceeding, the presiding officer may issue
the same, upon request, without an ac-
companying subpena to enforce a no-
tice to take depositions, provided for in
paragraph (e) of this section, where it
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appears that the testimony of said per-
son is not required in connection with
the subpena duces tecum.

(c) All requests for subpenas shall be
supported by a showing of the general
relevance and materiality of the evi-
dence sought.

(d) Requests for subpenas shall be
submitted in triplicate, but need not be
served on the parties to the proceeding.

(e) Requests for issuance of a subpena
ad testificandum to enforce a notice to
take depositions shall be submitted in
writing. Such requests may be sub-
mitted with the notice or at a later
date. The request shall not be granted
until the period for the filing of mo-
tions opposing the taking of deposi-
tions has expired or, if a motion has
been filed, until that motion has been
acted on. Regardless of the time when
the subpena request is submitted, it
need not be accompanied by a showing
that relevant and material evidence
will be adduced, but merely that the
person will be examined regarding a
nonprivileged matter which is relevant
to the hearing issues. The subpena re-
quest may ask that a subpena duces
tecum be contemporaneously issued
commanding the person to whom it is
directed to produce designated books,
papers, documents, or tangible things
which constitute or contain evidence
relating to any of the matters within
the scope of the examination permitted
by §1.311(b) but in that event the sub-
pena request will be subject to the pro-
visions of §1.313 and paragraph (b) of
this section.

(f) Requests for issuance of a subpena
duces tecum to enforce an order for the
production of documents and things for
inspection and copying under §1.325
may be submitted with the motion re-
questing the issuance of such an order.
Regardless of the time when the sub-
pena request is submitted, it need not
be accompanied by a showing that rel-
evant and material evidence will be ad-
duced, but merely that the documents
and things to be examined contain non-
privileged matter which is relevant to
the subject matter of the proceeding.

[28 FR 12425, Nov. 22, 1963, as amended at 33
FR 466, Jan. 12, 1968; 47 FR 51873, Nov. 18,
1982]
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§1.334 Motions to quash.

Any person against whom a subpena
is directed may file a motion to quash
or limit the subpena, setting forth the
reasons why the subpena should not be
complied with or why it should be lim-
ited in scope.

§1.335

Prompt notice, including a brief
statement of the reasons therefor, will
be given of the denial, in whole or in
part, of a request for subpena or of a
motion to quash.

Rulings.

§1.336 Service of subpenas.

(a) A subpena may be served by a
United States marshal or his deputy,
by Commission personnel, or by any
person who is not a party to the pro-
ceeding and is not less than 18 years of
age.

(b) Service of a subpena upon the per-
son named therein shall be made by ex-
hibiting the original subpena to him,
by reading the original subpena to him
if he is unable to read, by delivering
the duplicate subpena to him, and by
tendering to him the fees for one day’s
attendance at the proceeding to which
he is summoned and the mileage al-
lowed by law. If the subpena is issued
on behalf of the United States or an of-
ficer or agency thereof, attendance fees
and mileage need not be tendered.

§1.337

(a) If service of the subpena is made
by a person other than a United States
marshal or his deputy such person
shall make affidavit thereof, stating
the date, time, and manner of service.

(b) In case of failure to make service,
the reasons for the failure shall be
stated on the original subpena by the
person who attempted to make service.

(c) The original subpena, bearing or
accompanied by the required return af-
fidavit or statement, shall be returned
forthwith to the Secretary of the Com-
mission or, if so directed on the sub-
pena, to the official before whom the
person named in the subpena is re-
quired to appear.

Return of service.

§1.338 Subpena forms.

(a) Subpena forms are available on
the Commission’s internet site,
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www.fcc.gov, as FCC Form 766. These
forms are to be completed and sub-
mitted with any request for issuance of
a subpena.

(b) If the request for issuance of a
subpena is granted, the ‘‘Original’”’ and
“Duplicate” copies of the subpena are
returned to the person who submitted
the request. The ‘‘Triplicate’ copy is
retained for the Commission’s files.

(c) The ‘‘Original” copy of the sub-
pena includes a form for proof of serv-
ice. This form is to be executed by the
person who effects service and returned
by him to the Secretary of the Com-
mission or, if so directed on the sub-
pena, to the official before whom the
person named in the subpena is re-
quired to appear.

(d) The ““Duplicate’ copy of the sub-
pena shall be served upon the person
named therein and retained by him.
This copy should be presented in sup-
port of any claim for witness fees or
mileage allowances for testimony on
behalf of the Commission.

[28 FR 12425, Nov. 22, 1963, as amended at 85
FR 63181, Oct. 6, 2020]

§1.339 Witness fees.

Witnesses who are subpenaed and re-
spond thereto are entitled to the same
fees, including mileage, as are paid for
like service in the courts of the United
States. Fees shall be paid by the party
at whose instance the testimony is
taken.

§1.340 Attendance of witness; disobe-
dience.

The attendance of witnesses and the
production of documentary evidence
may be required from any place in the
United States at any designated place
of hearing. In case of disobedience to a
subpena, the Commission or any party
to a proceeding before the Commission
may invoke the aid of any court of the
United States in requiring the attend-
ance and testimony of witnesses and
the production of documentary evi-
dence.

EVIDENCE

§1.351 Rules of evidence.

In hearings subject to this subpart B,
any oral or documentary evidence may
be adduced, but the presiding officer

§1.355

shall exclude irrelevant, immaterial, or
unduly repetitious evidence.

[85 FR 63181, Oct. 6, 2020]

§1.352 Cumulative evidence.

The introduction of cumulative evi-
dence shall be avoided, and the number
of witnesses that may be heard in be-
half of a party on any issue may be
limited.

§1.353 Further evidence during hear-
ing.

At any stage of a hearing, the pre-
siding officer may call for further evi-
dence upon any issue and may require
such evidence to be submitted by any
party to the proceeding.

§1.354 Documents containing matter
not material.

If material and relevant matter of-
fered in evidence is embraced in a doc-
ument containing other matter not
material or relevant, and not intended
to be put in evidence, such document
will not be received, but the party of-
fering the same shall present to other
counsel, and to the presiding officer,
the original document, together with
true copies of such material and rel-
evant matter taken therefrom, as it is
desired to introduce. Upon presen-
tation of such matter, material and
relevant, in proper form, it may be re-
ceived in evidence, and become a part
of the record. Other counsel will be af-
forded an opportunity to introduce in
evidence, in like manner, other por-
tions of such document if found to be
material and relevant.

§1.355 Documents in foreign language.

Every document, exhibit, or other
paper written in a language other than
English, which shall be filed in any
proceeding, or in response to any order,
shall be filed in the language in which
it is written together with an English
translation thereof duly verified under
oath to be a true translation. Each
copy of every such document, exhibit,
or other paper filed shall be accom-
panied by a separate copy of the trans-
lation.
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§1.356 Copies of exhibits.

No document or exhibit, or part
thereof, shall be received as, or admit-
ted in, evidence unless offered in dupli-
cate. In addition, when exhibits of a
documentary character are to be of-
fered in evidence, copies shall be fur-
nished to other counsel unless the pre-
siding officer otherwise directs.

§1.357 Mechanical reproductions as
evidence.

Unless offered for the sole purpose of
attempting to prove or demonstrate
sound effect, mechanical or physical
reproductions of sound waves shall not
be admitted in evidence. Any party de-
siring to offer any matter alleged to be
contained therein or thereupon shall
have such matter typewritten on paper
of the size prescribed by §1.49, and the
same shall be identified and offered in
duplicate in the same manner as other
exhibits.

§1.358 Tariffs as evidence.

In case any matter contained in a
tariff schedule on file with the Com-
mission is offered in evidence, such tar-
iff schedule need not be produced or
marked for identification, but the mat-
ter so offered shall be specified with
particularity (tariff and page number)
in such manner as to be readily identi-
fied, and may be received in evidence
by reference subject to check with the
original tariff schedules on file.

§1.359 Proof of official record; authen-
tication of copy.

An official record or entry therein,
when admissible for any purpose, may
be evidenced by an official publication
thereof or by a copy attested by the of-
ficer having legal custody of the
record, or by his deputy, and accom-
panied with a certificate that such offi-
cer has the custody. If the office in
which the record is kept is within the
United States or within a territory or
insular possession subject to the do-
minion of the United States, the cer-
tificate may be made by the judge of a
court of record of the district or polit-
ical subdivision in which the record is
kept, authenticated by the seal of the
court, or may be made by any public
officer having a seal of office having of-
ficial duties in the district or political
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subdivision in which the record is kept,
authenticated by the seal of his office.
If the office in which the record is kept
is in a foreign state or country, the
certificate may be made by a secretary
of embassy or legation, consul general,
consul, vice consul, or consular agent,
or by any officer in the foreign service
of the United States stationed in the
foreign state or country in which the
record is kept, and authenticated by
the seal of his office.

§1.360 Proof of lack of record.

The absence of an official record or
entry of a specified tenor in an official
record may be evidenced by a written
statement signed by an officer, or by
his deputy, who would have custody of
the official record, if it existed, that
after diligent search no record or entry
of a specified tenor is found to exist in
the records of his office, accompanied
by a certificate as provided in §1.359.
Such statement and certificate are ad-
missible as evidence that the records of
his office contain no such record or
entry.

§1.361 Other proof of official record.

Sections 1.359 and 1.360 do not pre-
vent the proof of official records or of
entry or lack of entry therein by any
method authorized by any applicable
statute or by the rules of evidence at
common law.

§1.362

After a witness is called and has
given direct testimony in an oral hear-
ing, and before he or she is excused,
any party may move for the production
of any statement of such witness, or
part thereof, pertaining to his or her
direct testimony, in possession of the
party calling the witness, if such state-
ment has been reduced to writing and
signed or otherwise approved or adopt-
ed by the witness. Such motion shall be
directed to the presiding officer. If the
party declines to furnish the state-
ment, the testimony of the witness per-
taining to the requested statement
shall be stricken.

Production of statements.

[85 FR 63181, Oct. 6, 2020]
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§1.363 Introduction of statistical data.

(a) All statistical studies, offered in
evidence in common carrier hearing
proceedings, including but not limited
to sample surveys, econometric anal-
yses, and experiments, and those parts
of other studies involving statistical
methodology shall be described in a
summary statement, with supple-
mentary details added in appendices so
as to give a comprehensive delineation
of the assumptions made, the study
plan utilized and the procedures under-
taken. In the case of sample surveys,
there shall be a clear description of the
survey design, including the definition
of the universe under study, the sam-
pling frame, and the sampling units; an
explanation of the method of selecting
the sample and the characteristics
measured or counted. In the case of
econometric investigations, the econo-
metric model shall be completely de-
scribed and the reasons given for each
assumption and statistical specifica-
tion. The effects on the final results of
changes in the assumptions should be
made clear. When alternative models
and variables have been employed, a
record shall be kept of these alter-
native studies, so as to be available
upon request. In the case of experi-
mental analyses, a clear and complete
description of the experimental design
shall be set forth, including a specifica-
tion of the controlled conditions and
how the controls were realized. In addi-
tion, the methods of making observa-
tions and the adjustments, if any, to
observed data shall be described. In the
case of every kind of statistical study,
the following items shall be set forth
clearly: The formulas used for statis-
tical estimates, standard errors and
test statistics, the description of sta-
tistical tests, plus all related computa-
tions, computer programs and final re-
sults. Summary descriptions of input
data shall be submitted. Upon request,
the actual input data shall be made
available.

(b) In the case of all studies and anal-
yses offered in evidence in common
carrier hearing proceedings, other than
the kinds described in paragraph (a) of
this section, there shall be a clear
statement of the study plan, all rel-
evant assumptions and a description of
the techniques of data collection, esti-

§1.371

mation and/or testing. In addition,
there shall be a clear statement of the
facts and judgments upon which con-
clusions are based and a statement of
the relative weights given to the var-
ious factors in arriving at each conclu-
sion, together with an indication of the
alternative courses of action consid-
ered. Lists of input data shall be made
available upon request.

[35 FR 16254, Oct. 16, 1970]

§1.364 Testimony by speakerphone.

(a) If all parties to the proceeding
consent and the presiding officer ap-
proves, the testimony of a witness may
be taken by speakerphone.

(b) Documents used by the witness
shall be made available to counsel by
the party calling the witness in ad-
vance of the speakerphone testimony.
The taking of testimony by
speakerphone shall be subject to such
other ground rules as the parties may
agree upon.

[43 FR 33251, July 31, 1978]

HEARINGS ON A WRITTEN RECORD

SOURCE: 85 FR 63183, Oct. 6, 2020, unless
otherwise noted.

§1.370 Purpose.

Hearings under this subpart B that
the Commission or one of its Bureaus,
acting on delegated authority, deter-
mines shall be conducted and resolved
on a written record are subject to
§§1.371 through 1.377. If an order desig-
nating a matter for hearing does not
specify whether those rules apply to a
hearing proceeding, and if the pro-
ceeding is not subject to 5 U.S.C. 554,
the presiding officer may, in their dis-
cretion, conduct and resolve all or part
of the hearing proceeding on a written
record in accordance with §§1.371
through 1.377.

§1.371 General pleading requirements.

Written hearings shall be resolved on
a written record consisting of affirma-
tive case, responsive case, and reply
case submissions, along with all associ-
ated evidence in the record, including
stipulations and agreements of the par-
ties and official notice of a material
fact.
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(a) All pleadings filed in any pro-
ceeding subject to these written hear-
ing rules must be submitted in con-
formity with the requirements of §§1.4,
1.44, 1.47, 1.48, 1.49, 1.50, 1.51(a), and 1.52.

(b) Pleadings must be clear, concise,
and direct. All matters should be plead-
ed fully and with specificity.

(c) Pleadings shall consist of num-
bered paragraphs and must be sup-
ported by relevant evidence. Assertions
based on information and belief are
prohibited unless made in good faith
and accompanied by a declaration or
affidavit explaining the basis for the
party’s belief and why the party could
not reasonably ascertain the facts from
any other source.

(d) Legal arguments must be sup-
ported by appropriate statutory, judi-
cial, or administrative authority.

(e) Opposing authorities must be dis-
tinguished.

(f) Copies must be provided of all
non-Commission authorities relied
upon which are not routinely available
in national reporting systems, such as
unpublished decisions or slip opinions
of courts or administrative agencies. In
addition, copies of state authorities re-
lied upon shall be provided.

(g) Parties are responsible for the
continuing accuracy and completeness
of all information and supporting au-
thority furnished in a pending pro-
ceeding. Information submitted, as
well as relevant legal authorities, must
be current and updated as necessary
and in a timely manner before a deci-
sion is rendered on the merits.

(h) Pleadings shall identify the name,
address, telephone number, and email
address for either the filing party’s at-
torney or, where a party is not rep-
resented by an attorney, the filing
party. Pleadings may be signed by a
party’s attorney.

(i) Attachments to any pleading shall
be Bates-stamped or otherwise identifi-
able by party and numbered sequen-
tially. Parties shall cite to Bates-
stamped or otherwise identifiable page
numbers in their pleadings.

(j) Unless a schedule is specified in
the order designating a matter for
hearing, at the initial status con-
ference under §1.248(b), the presiding
officer shall adopt a schedule for the
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sequential filing of pleadings required
or permitted under these rules.

(k) Pleadings shall be served on all
parties to the proceeding in accordance
with §1.211 and shall include a certifi-
cate of service. All pleadings shall be
served on the presiding officer or case
manager, as identified in the caption.

(1) Each pleading must contain a
written verification that the signatory
has read the submission and, to the
best of their knowledge, information,
and belief formed after reasonable in-
quiry, it is well grounded in fact and is
warranted by existing law or a good
faith argument for the extension,
modification or reversal of existing
law; and that it is not interposed for
any improper purpose, such as to har-
ass, cause unnecessary delay, or need-
lessly increase the cost of the pro-
ceeding. If any pleading or other sub-
mission is signed in violation of this
provision, the Commission may upon
motion or upon its own initiative im-
pose appropriate sanctions.

(m) Any party to the proceeding may
file a motion seeking waiver of any of
the rules governing pleadings in writ-
ten hearings. Such waiver may be
granted for good cause shown.

(n) Any pleading that does not con-
form with the requirements of the ap-
plicable rules may be deemed defective.
In such case, the presiding officer may
strike the pleading or request that
specified defects be corrected and that
proper pleadings be filed with the Com-
mission and served on the presiding of-
ficer or case manager and all parties
within a prescribed time as a condition
to being made a part of the record in
the proceeding.

(0) Any party that fails to respond to
official correspondence, a request for
additional information, or an order or
directive from the presiding officer or
case manager may be subject to appro-
priate sanctions.

§1.372 The affirmative case.

(a) Within 30 days after the comple-
tion of the discovery period as deter-
mined by the presiding officer, unless
otherwise directed by the presiding of-
ficer, any party to the proceeding with
the burden of proof shall file a pleading
entitled ‘‘affirmative case’ that fully
addresses each of the issues designated
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for hearing. The affirmative case sub-
mission shall include:

(1) A statement of relevant material
facts, supported by sworn statements
based on personal knowledge, docu-
mentation, or by other materials sub-
ject to consideration by the presiding
officer, and a full legal analysis of each
of the issues designated for hearing;

(2) Citation to relevant sections of
the Communications Act or Commis-
sion regulations or orders; and

(3) The relief sought.

(b) The affirmative case submission
shall address all factual and legal ques-
tions designated for hearing, and state
in detail the basis for the response to
each such question. Responses based on
information and belief are prohibited
unless made in good faith and accom-
panied by a declaration or affidavit ex-
plaining the basis for the party’s belief
and why the party could not reason-
ably ascertain the facts. When a party
intends in good faith to deny only part
of a designated question in the affirma-
tive case, that party shall specify so
much of it as is true and shall deny
only the remainder.

(c) Failure to address in an affirma-
tive case submission all factual and
legal questions designated for hearing
may result in inferences adverse to the
filing party.

§1.373 The responsive case.

(a) Any other party may file a re-
sponsive case submission in the man-
ner prescribed under this section with-
in 30 calendar days of the filing of the
affirmative case submission, unless
otherwise directed by the presiding of-
ficer. The responsive case submission
shall include:

(1) A statement of relevant material
facts, supported by sworn statements
based on personal knowledge, docu-
mentation, or by other materials sub-
ject to consideration by the presiding
officer, and a full legal analysis of any
issues designated for hearing.

(2) Citation to relevant sections of
the Communications Act or Commis-
sion regulations or orders; and

(3) Any relief sought.

(b) The responsive case submission
shall respond specifically to all mate-
rial allegations made in the affirma-
tive case submission. Every effort shall

§1.376

be made to narrow the issues for reso-
lution by the presiding officer.

(c) Statements of fact or law in an af-
firmative case filed pursuant to §1.372
are deemed admitted when not rebut-
ted in a responsive case submission.

§1.374 The reply case.

(a) Any party who filed an affirma-
tive case may file and serve a reply
case submission within 15 days of the
filing of any responsive case submis-
sion, unless otherwise directed by the
presiding officer.

(b) The reply case submission shall
contain statements of relevant mate-
rial facts, supported by sworn state-
ments based on personal Kknowledge,
documentation, or by other materials
subject to consideration by the pre-
siding officer, and a full legal analysis
that responds only to the factual alle-
gations and legal arguments made in
any responsive case. Other allegations
or arguments will not be considered by
the presiding officer.

(c) Failure to submit a reply case
submission shall not be deemed an ad-
mission of any allegations contained in
any responsive case.

§1.375 Other written submissions.

(a) The presiding officer may require
or permit the parties to file other writ-
ten submissions such as briefs, pro-
posed findings of fact and conclusions
of law, or other supplementary docu-
ments or pleadings. The presiding offi-
cer may limit the scope of any such
pleadings to certain subjects or issues.

(b) The presiding officer may require
the parties to submit any additional
information deemed appropriate for a
full, fair, and expeditious resolution of
the proceeding.

§1.376 Oral hearing or argument.

(a) Notwithstanding any requirement
in the designation order that the hear-
ing be conducted and resolved on a
written record, a party may file a mo-
tion to request an oral hearing pursu-
ant to §1.291. Any such motion shall be
filed after the submission of all the
pleadings but no later than the date es-
tablished in the scheduling order. See
§§1.248 and 1.372 through 1.374. The mo-
tion shall contain a list of genuine dis-
putes as to outcome-determinative
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facts that the movant contends cannot
adequately be resolved on a written
record and a list of witnesses whose
live testimony would be required to re-
solve such disputes. The motion also
shall contain supporting legal analysis,
including citations to relevant authori-
ties and parts of the record. If the pre-
siding officer finds that there is a gen-
uine dispute as to an outcome-deter-
minative fact that cannot adequately
be resolved on a written record, the
presiding officer shall conduct an oral
hearing limited to testimony and
cross-examination necessary to resolve
that dispute.

(b) The presiding officer may, on his
or her own motion following the re-
ceipt of all written submissions, con-
duct an oral hearing to resolve a gen-
uine dispute as to an outcome-deter-
minative fact that the presiding officer
finds cannot adequately be resolved on
a written record. Any such oral hearing
shall be limited to testimony and
cross-examination necessary to resolve
that dispute.

(c) Oral argument shall be permitted
only if the presiding officer determines
that oral argument is necessary to res-
olution of the hearing.

§1.377 Certification of the written
hearing record to the Commission
for decision.

When the Commission is the pre-
siding officer and it has appointed a
case manager under §1.242, the case
manager shall certify the record for de-
cision to the Commission promptly
after the hearing record is closed. No-
tice of such certification shall be
served on all parties to the proceeding.

Subpart C—Rulemaking
Proceedings

AUTHORITY: 5 U.S.C. 553.

SOURCE: 28 FR 12432, Nov. 22, 1963, unless
otherwise noted.

GENERAL

§1.399 Scope.

This subpart shall be applicable to
notice and comment rulemakings pro-
ceedings conducted under 5 U.S.C. 553,
and shall have no application to formal
rulemaking (or rate making) pro-
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ceedings unless the Commission directs
that it shall govern the conduct of a
particular proceeding.

[42 FR 25735, May 19, 1977]

§1.400 Definitions.

As used in this subpart, the term
party refers to any person who partici-
pates in a proceeding by the timely fil-
ing of a petition for rule making, com-
ments on a notice of proposed rule
making, a petition for reconsideration,
or responsive pleadings in the manner
prescribed by this subpart. The term
does not include those who submit let-
ters, telegrams or other informal mate-
rials.

[41 FR 1287, Jan. 7, 1976]
PETITIONS AND RELATED PLEADINGS

§1.401 Petitions for rulemaking.

(a) Any interested person may peti-
tion for the issuance, amendment or re-
peal of a rule or regulation.

(b) The petition for rule making shall
conform to the requirements of §§1.49,
1.52, and 1.419(b) (or §1.420(e), if applica-
ble), and shall be submitted or ad-
dressed to the Secretary, Federal Com-
munications Commission, Washington,
DC 20554, or may be submitted elec-
tronically.

(c) The petition shall set forth the
text or substance of the proposed rule,
amendment, or rule to be repealed, to-
gether with all facts, views, arguments
and data deemed to support the action
requested, and shall indicate how the
interests of petitioner will be affected.

(d) Petitions for amendment of the
FM Table of Assignments (§73.202 of
this chapter) or the Television Table of
Assignments (§73.606) shall be served
by petitioner on any Commission 1li-
censee or permittee whose channel as-
signment would be changed by grant of
the petition. The petition shall be ac-
companied by a certificate of service
on such licensees or permittees. Peti-
tions to amend the FM Table of Allot-
ments must be accompanied by the ap-
propriate construction permit applica-
tion and payment of the appropriate
application filing fee.

(e) Petitions which are moot, pre-
mature, repetitive, frivolous, or which
plainly do not warrant consideration
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by the Commission may be denied or
dismissed without prejudice to the pe-
titioner.

[28 FR 12432, Nov. 22, 1963, as amended at 28
FR 14503, Dec. 31, 1963; 40 FR 53391, Nov. 18,
1975; 45 FR 42621, June 25, 1980; 63 FR 24125,
May 1, 1998; 71 FR 76215, Dec. 20, 2006]

§1.403 Notice and availability.

All petitions for rulemaking (other
than petitions to amend the FM, Tele-
vision, and Air-Ground Tables of As-
signments) meeting the requirements
of §1.401 will be given a file number
and, promptly thereafter, a ‘‘Public
Notice” will be issued (by means of a
Commission release entitled ‘‘Petitions
for Rule Making Filed’’) as to the peti-
tion, file number, nature of the pro-
posal, and date of filing. Petitions for
rulemaking are available through the
Commission’s Reference Information
Center at the FCC’s main office, and
may also be available electronically at
https://www.fce.gov/.

[856 FR 64405, Oct. 13, 2020, as amended at 88
FR 21433, Apr. 10, 2023]

§1.405 Responses to petitions; replies.

Except for petitions to amend the FM
Television or Air-Ground Tables of As-
signments:

(a) Any interested person may file a
statement in support of or in opposi-
tion to a petition for rule making prior
to Commission action on the petition
but not later than 30 days after ‘“‘Public
Notice”, as provided for in §1.403, is
given of the filing of such a petition.
Such a statement shall be accompanied
by proof of service upon the petitioner
on or prior to the date of filing in con-
formity with §1.47 and shall conform in
other aspects with the requirements of
§§1.49, 1.52, and 1.419(b).

(b) Any interested person may file a
reply to statements in support of or in
opposition to a petition for rule mak-
ing prior to Commission action on the
petition but not later than 15 days
after the filing of such a statement.
Such a reply shall be accompanied by
proof of service upon the party or par-
ties filing the statement or statements
to which the reply is directed on or
prior to the date of filing in conformity
with §1.47 and shall conform in other
aspects with the requirements of §§1.49,
1.52, and 1.419(b).

§1.412

(c) No additional pleadings may be
filed unless specifically requested by
the Commission or authorized by it.

(d) The Commission may act on a pe-
tition for rule making at any time
after the deadline for the filing of re-
plies to statements in support of or in
opposition to the petition. Statements
in support of or in opposition to a peti-
tion for rule making, and replies there-
to, shall not be filed after Commission
action.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 1564, 303, 307)

[28 FR 12413, Nov. 22, 1963, as amended at 28
FR 14503, Dec. 31, 1963; 46 FR 42621, June 25,
1980; 46 FR 60404, Dec. 9, 1981]

§1.407 Action on petitions.

If the Commission determines that
the petition discloses sufficient reasons
in support of the action requested to
justify the institution of a rulemaking
proceeding, and notice and public pro-
cedure thereon are required or deemed
desirable by the Commission, an appro-
priate notice of proposed rule making
will be issued. In those cases where no-
tice and public procedure thereon are
not required, the Commission may
issue a final order amending the rules.
In all other cases the petition for rule
making will be denied and the peti-
tioner will be notified of the Commis-
sion’s action with the grounds therefor.

RULEMAKING PROCEEDINGS

§1.411 Commencement of rulemaking
proceedings.

Rulemaking proceedings are com-
menced by the Commission, either on
it own motion or on the basis of a peti-
tion for rulemaking. See §§1.401-1.407.

§1.412 Notice of proposed rulemaking.

(a) Except as provided in paragraphs
(b) and (c) of this section, prior notice
of proposed rulemaking will be given.

(1) Notice is ordinarily given by pub-
lication of a ‘““Notice of Proposed Rule
Making” in the FEDERAL REGISTER. A
summary of the full decision adopted
by the Commission constitutes a ‘‘No-
tice of Proposed Rulemaking’ for pur-
poses of FEDERAL REGISTER publica-
tion.

(2) If all persons subject to the pro-
posed rules are named, the proposal
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may (in lieu of publication) be person-
ally served upon those persons.

(3) If all persons subject to the pro-
posed rules are named and have actual
notice of the proposal as a matter of
law, further prior notice of proposed
rulemaking is not required.

(b) Rule changes (including adoption,
amendment, or repeal of a rule or
rules) relating to the following matters
will ordinarily be adopted without
prior notice:

(1) Any military, naval, or foreign af-
fairs function of the United States.

(2) Any matter relating to Commis-
sion management or personnel or to
public property, loans, grants, benefits,
or contracts.

(3) Interpretative rules.

(4) General statements of policy.

(5) Rules of Commission organiza-
tion, procedure, or practice.

(c) Rule changes may in addition be
adopted without prior notice in any
situation in which the Commission for
good cause finds that notice and public
procedure are impracticable, unneces-
sary, or contrary to the public interest.
The finding of good cause and a state-
ment of the basis for that finding are
in such situations published with the
rule changes.

(d) In addition to the notice provi-
sions of paragraph (a) of this section,
the Commission, before prescribing any
requirements as to accounts, records,
or memoranda to be kept by carriers,
will notify the appropriate State agen-
cies having jurisdiction over any car-
rier involved of the proposed require-
ments.

[28 FR 12432, Nov. 22, 1963, as amended at 51
FR 7445, Mar. 4, 1986]

§1.413 Content of notice.

A notice of the proposed issuance,
amendment, or repeal of a rule will in-
clude the following:

(a) A statement of the time, nature
and place of any public rulemaking
proceeding to be held.

(b) Reference to the authority under
which the issuance, amendment or re-
peal of a rule is proposed.

(c) Either the terms or substance of
the proposed rule or a description of
the subjects and issues involved.

(d) The docket number assigned to
the proceeding.
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(e) A statement of the time for filing
comments and replies thereto.

§1.415 Comments and replies.

(a) After notice of proposed rule-
making is issued, the Commission will
afford interested persons an oppor-
tunity to participate in the rulemaking
proceeding through submission of writ-
ten data, views, or arguments, with or
without opportunity to present the
same orally in any manner.

(b) A reasonable time will be pro-
vided for submission of comments in
support of or in opposition to proposed
rules, and the time provided will be
specified in the notice of proposed rule-
making.

(c) A reasonable time will be pro-
vided for filing comments in reply to
the original comments, and the time
provided will be specified in the notice
of proposed rulemaking.

(d) No additional comments may be
filed unless specifically requested or
authorized by the Commission.

NOTE: In some (but not all) rulemaking
proceedings, interested persons may also
communicate with the Commission and its
staff on an ex parte basis, provided certain
procedures are followed. See §§1.420 and
1.1200 et seq. See also __ FCC 2d __ (1980) (i.e.,
this order).

(e) For time limits for filing motions
for extension of time for filing re-
sponses to petitions for rulemaking, re-
plies to such responses, comments filed
in response to notices of proposed rule-
making, replies to such comments, see
§1.46(b).

[28 FR 12432, Nov. 22, 1963, as amended at 42
FR 28888, June 6, 1977; 45 FR 45591, July 7,
1980; 52 FR 37460, Oct. 7, 1987]

§1.419 Form of comments and replies;
number of copies.

(a) Comments, replies, and other doc-
uments filed in a rulemaking pro-
ceeding shall conform to the require-
ments of §1.49.

(b) Unless otherwise specified by
Commission rules, an original and one
copy of all comments, briefs and other
documents filed in a rulemaking pro-
ceeding shall be furnished to the Com-
mission. The distribution of such cop-
ies shall be as follows:
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Secretary (original) ......c.cccooeeeriirieennn. 1
Reference Information Center .............. 1
Total oo 2

Participants filing the required 2 cop-
ies who also wish each Commissioner
to have a personal copy of the com-
ments may file an additional 5 copies.
The distribution of such copies shall be
as follows:

COMMISSIONEIS ...cccvvieeeiiieeeiiee et 5
Secretary (original) .........ccocceeeiieiinenns 1
Reference Information Center .............. 1

Total oo 7

Similarly, members of the general
public who wish to express their inter-
est by participating informally in a
rulemaking proceeding may do so by
submitting an original and one copy of
their comments, without regard to
form, provided only that the Docket
Number is specified in the heading. In-
formal comments filed after close of
the reply comment period, or, if on re-
consideration, the reconsideration
reply comment period, should be la-
beled ‘‘ex parte’ pursuant to §1.1206(a).
Letters submitted to Commissioners or
Commission staff will be treated in the
same way as informal comments, as set
forth above. Also, to the extent that an
informal participant wishes to submit
to each Commissioner a personal copy
of a comment and has not submitted or
cannot submit the comment by elec-
tronic mail, the participant may file an
additional 5 copies. The distribution of
such copies shall be as follows:

COMMISSIONEIS ..vveveeeeeeiireeee e 5
Secretary (original) .............. 1
Reference Information Center .............. 1

Total ..o 7

(c) Any person desiring to file iden-
tical documents in more than one
docketed rulemaking proceeding shall
furnish the Commission two additional
copies of any such document for each
additional docket. This requirement
does not apply if the proceedings have
been consolidated.

§1.420

(d) Participants that file comments
and replies in electronic form need
only submit one copy of those com-
ments, so long as the submission con-
forms to any procedural or filing re-
quirements established for formal elec-
tronic comments.

(e) Comments and replies and other
documents filed in electronic form by a
party represented by an attorney shall
include the name and mailing address
of at least one attorney of record. Par-
ties not represented by an attorney
that file comments and replies and
other documents in electronic form
shall provide their name and mailing
address.

[28 FR 12432, Nov. 22, 1963, as amended at 41
FR 50399, Nov. 16, 1976; 50 FR 26567, June 27,
1985; 54 FR 29037, July 11, 1989; 63 FR 24125,
May 1, 1998; 63 FR 56091, Oct. 21, 1998; 67 FR
13223, Mar. 21, 2002; 76 FR 24392, May 2, 2011]

§1.420 Additional procedures in pro-
ceedings for amendment of the FM
or TV Tables of Allotments, or for
amendment of certain FM assign-
ments.

(a) Comments filed in proceedings for
amendment of the FM Table of Allot-
ments (§73.202 of this chapter) or the
Television Table of Allotments
(§73.622(j) of this chapter) which are
initiated on a petition for rule making
shall be served on petitioner by the
person who files the comments.

(b) Reply comments filed in pro-
ceedings for amendment of the FM or
Television Tables of Allotments shall
be served on the person(s) who filed the
comments to which the reply is di-
rected.

(¢c) Such comments and reply com-
ments shall be accompanied by a cer-
tificate of service.

(d) Counterproposals shall be ad-
vanced in initial comments only and
will not be considered if they are ad-
vanced in reply comments.

(e) An original and 4 copies of all pe-
titions for rulemaking, comments,
reply comments, and other pleadings
shall be filed with the Commission.

(f) Petitions for reconsideration and
responsive pleadings shall be served on
parties to the proceeding and on any li-
censee or permittee whose authoriza-
tion may be modified to specify oper-
ation on a different channel, and shall
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be accompanied by a certificate of
service.

(g) The Commission may modify the
license or permit of a UHF TV station
to a VHF channel in the same commu-
nity in the course of the rule making
proceeding to amend §73.622(j), or it
may modify the license or permit of an
FM station to another class of channel
through notice and comment proce-
dures, if any of the following condi-
tions are met:

(1) There is no other timely filed ex-
pression of interest, or

(2) If another interest in the proposed
channel is timely filed, an additional
equivalent class of channel is also al-
lotted, assigned or available for appli-
cation.

NOTE TO PARAGRAPH (g): In certain situa-
tions, a licensee or permittee may seek an
adjacent, intermediate frequency or co-chan-
nel upgrade by application. See §73.203(b) of
this chapter.

(h) Where licensees (or permittees) of
television broadcast stations jointly
petition to amend §73.622(j) and to ex-
change channels, and where one of the
licensees (or permittees) operates on a
commercial channel while the other
operates on a reserved noncommercial
educational channel within the same
band, and the stations serve substan-
tially the same market, then the Com-
mission may amend §73.606(b) or
§73.622(j) and modify the licenses (or
permits) of the petitioners to specify
operation on the appropriate channels
upon a finding that such action will
promote the public interest, conven-
ience, and necessity.

NOTE 1 TO PARAGRAPH (h): Licensees and
permittees operating Class A FM stations
who seek to upgrade their facilities to Class
B1, B, C3, C2, C1, or C on Channel 221, and
whose proposed 1 mV/m signal contours
would overlap the Grade B contour of a tele-
vision station operating on Channel 6 must
meet a particularly heavy burden by dem-
onstrating that grants of their upgrade re-
quests are in the public interest. In this re-
gard, the Commission will examine the
record in rule making proceedings to deter-
mine the availability of existing and poten-
tial non-commercial education service.

(i) In the course of the rule making
proceeding to amend §73.202(b) or
§73.622(j), the Commission may modify
the license or permit of an FM or tele-

47 CFR Ch. | (10-1-23 Edition)

vision broadcast station to specify a
new community of license where the
amended allotment would be mutually
exclusive with the licensee’s or permit-
tee’s present assignment.

(j) Whenever an expression of interest
in applying for, constructing, and oper-
ating a station has been filed in a pro-
ceeding to amend the FM or TV Table
of Allotments, and the filing party
seeks to dismiss or withdraw the ex-
pression of interest, either unilaterally
or in exchange for financial consider-
ation, that party must file with the
Commission a request for approval of
the dismissal or withdrawal, a copy of
any written agreement related to the
dismissal or withdrawal, and an affi-
davit setting forth:

(1) A certification that neither the
party withdrawing its interest nor its
principals has received or will receive
any money or other consideration in
excess of legitimate and prudent ex-
penses in exchange for the dismissal or
withdrawal of the expression of inter-
est;

(2) The exact nature and amount of
any consideration received or prom-
ised;

(3) An itemized accounting of the ex-
penses for which it seeks reimburse-
ment; and

(4) The terms of any oral agreement
related to the dismissal or withdrawal
of the expression of interest.

(5) In addition, within 5 days of a par-
ty’s request for approval, each remain-
ing party to any written or oral agree-
ment must submit an affidavit setting
forth:

(i) A certification that neither it nor
its principals has paid or will pay
money or other consideration in excess
of the legitimate and prudent expenses
of the party withdrawing its expression
of interest; and

(ii) The terms of any oral agreement
relating to the dismissal or withdrawal
of the expression of interest.

NOTE TO §1.420: The reclassification of a
Class C station in accordance with the proce-
dure set forth in Note 4 to §73.3573 may be
initiated through the filing of an original pe-
tition for amendment of the FM Table of Al-
lotments. The Commission will notify the af-
fected Class C station licensee of the pro-
posed reclassification by issuing a notice of
proposed rule making, except that where a
triggering petition proposes an amendment
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or amendments to the FM Table of Allot-
ments in addition to the proposed reclassi-
fication, the Commission will issue an order
to show cause as set forth in Note 4 to
§73.3573, and a notice of proposed rule mak-
ing will be issued only after the reclassifica-
tion issue is resolved. Triggering petitions
will be dismissed upon the filing, rather than
the grant, of an acceptable construction per-
mit application to increase antenna height
to at least 4561 meters HAAT by a subject
Class C station.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)

[39 FR 44022, Dec. 20, 1974, as amended at 40
FR 53391, Nov. 18, 1975; 41 FR 1287, Jan. T,
1976; 51 FR 15629, Apr. 25, 1986; 51 FR 20291,
June 4, 1986; 52 FR 8260, Mar. 17, 1987; 52 FR
25866, July 9, 1987; 54 FR 16366, Apr. 24, 1989;
54 FR 26201, June 22, 1989; 55 FR 28914, July
16, 1990; 58 FR 38535, July 19, 1993; 59 FR 59503,
Nov. 17, 1994; 61 FR 43472, Aug. 23, 1996; 65 FR
79776, Dec. 20, 2000; 71 FR 76215, Dec. 20, 2006;
86 FR 66194, Nov. 22, 2021]

§1.421 Further notice of rulemaking.

In any rulemaking proceeding where
the Commission deems it warranted, a
further notice of proposed rulemaking
will be issued with opportunity for par-
ties of record and other interested per-
sons to submit comments in con-
formity with §§1.415 and 1.419.

§1.423 Oral argument and other pro-
ceedings.

In any rulemaking where the Com-
mission determines that an oral argu-
ment, hearing or any other type of pro-
ceeding is warranted, notice of the
time, place and nature of such pro-
ceeding will be published in the FED-
ERAL REGISTER.

[68 FR 66300, Dec. 20, 1993]

§1.425

The Commission will consider all rel-
evant comments and material of record
before taking final action in a rule-
making proceeding and will issue a de-
cision incorporating its finding and a
brief statement of the reasons therefor.

Commission action.

§1.427 Effective date of rules.

(a) Any rule issued by the Commis-
sion will be made effective not less
than 30 days from the time it is pub-
lished in the FEDERAL REGISTER except
as otherwise specified in paragraphs (b)
and (c) of this section. If the report and

§1.429

order adopting the rule does not speci-
fy the date on which the rule becomes
effective, the effective date shall be 30
days after the date on which the rule is
published in the FEDERAL REGISTER,
unless a later date is required by stat-
ute or is otherwise specified by the
Commission.

(b) For good cause found and pub-
lished with the rule, any rule issued by
the Commission may be made effective
within less than 30 days from the time
it is published in the FEDERAL REG-
ISTER. Rules involving any military,
naval or foreign affairs function of the
United States; matters relating to
agency management or personnel, pub-
lic property, loans, grants, benefits or
contracts; rules granting or recog-
nizing exemption or relieving restric-
tion; rules of organization, procedure
or practice; or interpretative rules; and
statements of policy may be made ef-
fective without regard to the 30-day re-
quirement.

(c) In cases of alterations by the
Commission in the required manner or
form of keeping accounts by carriers,
notice will be served upon affected car-
riers not less than 6 months prior to
the effective date of such alterations.

[28 FR 12432, Nov. 22, 1963, as amended at 76
FR 24392, May 2, 2011]

§1.429 Petition for reconsideration of
final orders in rulemaking pro-
ceedings.

(a) Any interested person may peti-
tion for reconsideration of a final ac-
tion in a proceeding conducted under
this subpart (see §§1.407 and 1.425).
Where the action was taken by the
Commission, the petition will be acted
on by the Commission. Where action
was taken by a staff official under dele-
gated authority, the petition may be
acted on by the staff official or referred
to the Commission for action.

NoTE: The staff has been authorized to act
on rulemaking proceedings described in
§1.420 and is authorized to make editorial
changes in the rules (see §0.231(d)).

(b) A petition for reconsideration
which relies on facts or arguments
which have not previously been pre-
sented to the Commission will be
granted only under the following cir-
cumstances:
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(1) The facts or arguments relied on
relate to events which have occurred or
circumstances which have changed
since the last opportunity to present
such matters to the Commission;

(2) The facts or arguments relied on
were unknown to petitioner until after
his last opportunity to present them to
the Commission, and he could not
through the exercise of ordinary dili-
gence have learned of the facts or argu-
ments in question prior to such oppor-
tunity; or

(3) The Commission determines that
consideration of the facts or arguments
relied on is required in the public inter-
est.

(c) The petition for reconsideration
shall state with particularity the re-
spects in which petitioner believes the
action taken should be changed.

(d) The petition for reconsideration
and any supplement thereto shall be
filed within 30 days from the date of
public notice of such action, as that
date is defined in §1.4(b). No supple-
ment to a petition for reconsideration
filed after expiration of the 30 day pe-
riod will be considered, except upon
leave granted pursuant to a separate
pleading stating the grounds for ac-
ceptance of the supplement. The peti-
tion for reconsideration shall not ex-
ceed 25 double-spaced typewritten
pages. See also §1.49(f).

(e) Except as provided in §1.420(f), pe-
titions for reconsideration need not be
served on parties to the proceeding.
(However, where the number of parties
is relatively small, the Commission en-
courages the service of petitions for re-
consideration and other pleadings, and
agreements among parties to exchange
copies of pleadings. See also §1.47(d) re-
garding electronic service of docu-
ments.) When a petition for reconsider-
ation is timely filed in proper form,
public notice of its filing is published
in the FEDERAL REGISTER. The time for
filing oppositions to the petition runs
from the date of public notice. See
§1.4(b).

(f) Oppositions to a petition for re-
consideration shall be filed within 15
days after the date of public notice of
the petition’s filing and need be served
only on the person who filed the peti-
tion. See also §1.49(d). Oppositions

47 CFR Ch. | (10-1-23 Edition)

shall not exceed 25 double-spaced type-
written pages. See §1.49(f).

(g) Replies to an opposition shall be
filed within 10 days after the time for
filing oppositions has expired and need
be served only on the person who filed
the opposition. Replies shall not exceed
10 double-spaced typewritten pages.
See also §§1.49(d) and 1.49(f).

(h) Petitions for reconsideration, op-
positions and replies shall conform to
the requirements of §§1.49 and 1.52, ex-
cept that they need not be verified. Ex-
cept as provided in §1.420(e), an origi-
nal and 11 copies shall be submitted to
the Secretary, Federal Communica-
tions Commission, Washington, DC
20554, by mail, by commercial courier,
by hand, or by electronic submission
through the Commission’s Electronic
Comment Filing System. Petitions
submitted only by electronic mail and
petitions submitted directly to staff
without submission to the Secretary
shall not be considered to have been
properly filed. Parties filing in elec-
tronic form need only submit one copy.

(i) The Commission may grant the
petition for reconsideration in whole or
in part or may deny or dismiss the pe-
tition. Its order will contain a concise
statement of the reasons for the action
taken. Any order addressing a petition
for reconsideration which modifies
rules adopted by the original order is,
to the extent of such modification, sub-
ject to reconsideration in the same
manner as the original order. Except in
such circumstance, a second petition
for reconsideration may be dismissed
by the staff as repetitious. In no event
shall a ruling which denies a petition
for reconsideration be considered a
modification of the original order.

(j) The filing of a petition for recon-
sideration is not a condition precedent
to judicial review of any action taken
by the Commission, except where the
person seeking such review was not a
party to the proceeding resulting in
the action or relies on questions of fact
or law upon which the Commission has
been afforded no opportunity to pass.
Subject to the provisions of paragraph
(b) of this section, such a person may
qualify to seek judicial review by filing
a petition for reconsideration.
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(k) Without special order of the Com-
mission, the filing of a petition for re-
consideration shall not excuse any per-
son from complying with any rule or
operate in any manner to stay or post-
pone its enforcement. However, upon
good cause shown, the Commission will
stay the effective date of a rule pend-
ing a decision on a petition for recon-
sideration. See, however, §1.420(f).

(1) Petitions for reconsideration of a
Commission action that plainly do not
warrant consideration by the Commis-
sion may be dismissed or denied by the
relevant bureau(s) or office(s). Exam-
ples include, but are not limited to, pe-
titions that:

(1) Fail to identify any material
error, omission, or reason warranting
reconsideration;

(2) Rely on facts or arguments which
have not previously been presented to
the Commission and which do not meet
the requirements of paragraphs (b)(1)
through (3) of this section;

(3) Rely on arguments that have been
fully considered and rejected by the
Commission within the same pro-
ceeding;

(4) Fail to state with particularity
the respects in which petitioner be-
lieves the action taken should be
changed as required by paragraph (c) of
this section;

(5) Relate to matters outside the
scope of the order for which reconsider-
ation is sought;

(6) Omit information required by
these rules to be included with a peti-
tion for reconsideration;

(7) Fail to comply with the proce-
dural requirements set forth in para-
graphs (d), (e), and (h) of this section;

(8) Relate to an order for which re-
consideration has been previously de-
nied on similar grounds, except for pe-
titions which could be granted under
paragraph (b) of this section; or

(9) Are untimely.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 1564, 303, 307)

[41 FR 1287, Jan. 7, 1976, as amended at 44 FR
5436, Jan. 26, 1979; 46 FR 18556, Mar. 25, 1981;
52 FR 49161, Dec. 30, 1987; 63 FR 24126, May 1,
1998; 76 FR 24392, May 2, 2011]

§1.703

INQUIRIES

§1.430_ Proceedings on a notice of in-
quiry.

The provisions of this subpart also
govern proceedings commenced by
issuing a ‘‘Notice of Inquiry,” except
that such proceedings do not result in
the adoption of rules, and Notices of
Inquiry are not required to be pub-
lished in the FEDERAL REGISTER.

[61 FR 7445, Mar. 4, 1986]
Subpart D [Reserved]

Subpart E—Complaints, Applica-
tions, Tariffs, and Reports In-
volving Common Carriers

SOURCE: 28 FR 12450, Nov. 22, 1963, unless
otherwise noted.

GENERAL

§1.701 Show cause orders.

(a) The Commission may commence
any proceeding within its jurisdiction
against any common carrier by serving
upon the carrier an order to show
cause. The order shall contain a state-
ment of the particulars and matters
concerning which the Commission is
inquiring and the reasons for such ac-
tion, and will call upon the carrier to
appear before the Commission at a
place and time therein stated and give
evidence upon the matters specified in
the order.

(b) Any carrier upon whom an order
has been served under this section shall
file its answer within the time speci-
fied in the order. Such answer shall
specifically and completely respond to
all allegations and matters contained
in the show cause order.

(c) All papers filed by a carrier in a
proceeding under this section shall
conform with the specifications of
§§1.49 and 1.50 and the subscription and
verification requirements of §1.52.

[28 FR 12450, Nov. 22, 1963, as amended at 36
FR 7423, Apr. 20, 1971]

§1.703 Appearances.

(a) Hearings. Except as otherwise re-
quired by §1.221 regarding application
proceedings, by §1.91 regarding pro-
ceedings instituted under section 312 of
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the Communications Act of 1934, as
amended, or by Commission order in
any proceeding, no written statement
indicating intent to appear need be
filed in advance of actual appearance
at any hearing by any person or his at-
torney.

(b) Oral arguments. Within 5 days
after release of an order designating an
initial decision for oral argument or
within such other time as may be spec-
ified in the order, any party who wish-
es to participate in the oral argument
shall file a written statement indi-
cating that he will appear and partici-
pate. Within such time as may be spec-
ified in an order designating any other
matter for oral argument, any person
wishing to participate in the oral argu-
ment shall file a written statement to
that effect setting forth the reasons for
his interest in the matter. The Com-
mission will advise him whether he
may participate. (See §1.277 for pen-
alties for failure to file appearance
statements in proceedings involving
oral arguments on initial decisions.)

(c) Commission counsel. The require-
ment of paragraph (b) of this section
shall not apply to counsel representing
the Commission or the Chief of the En-
forcement Bureau.

[28 FR 12450, Nov. 22, 1963, as amended at 67
FR 13223, Mar. 21, 2002]

COMPLAINTS

§1.711 Formal or informal complaints.

Complaints filed against carriers
under section 208 of the Communica-
tions Act may be either formal or in-
formal.

INFORMAL COMPLAINTS

§1.716 Form.

An informal complaint shall be in
writing and should contain: (a) The
name, address and telephone number of
the complaint, (b) the name of the car-
rier against which the complaint is
made, (¢c) a complete statement of the
facts tending to show that such carrier
did or omitted to do anything in con-
travention of the Communications Act,
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and (d) the specific relief of satisfac-
tion sought.

[61 FR 16039, Apr. 30, 1986]

§1.717

The Commission will forward infor-
mal complaints to the appropriate car-
rier for investigation and may set a
due date for the carrier to provide a
written response to the informal com-
plaint to the Commission, with a copy
to the complainant. The response will
advise the Commission of the carrier’s
satisfaction of the complaint or of its
refusal or inability to do so. Where
there are clear indications from the
carrier’s response or from other com-
munications with the parties that the
complaint has been satisfied, the Com-
mission may, in its discretion, consider
a complaint proceeding to be closed. In
all other cases, the Commission will
notify the complainant that if the com-
plainant is not satisfied by the car-
rier’s response, or if the carrier has
failed to submit a response by the due
date, the complainant may file a for-
mal complaint in accordance with
§1.721.

[83 FR 44831, Sept. 4, 2018]

Procedure.

§1.718 Unsatisfied informal com-
plaints; formal complaints relating
back to the filing dates of informal
complaints.

When an informal complaint has not
been satisfied pursuant to §1.717, the
complainant may file a formal com-
plaint with this Commission in the
form specified in §1.721. Such filing will
be deemed to relate back to the filing
date of the informal complaint: Pro-
vided, That the formal complaint: Is
filed within 6 months from the date of
the carrier’s response, or if no response
has been filed, within 6 months of the
due date for the response; makes ref-
erence to the date of the informal com-
plaint, and is based on the same cause
of action as the informal complaint. If
no formal complaint is filed within the
6-month period, the informal com-
plaint proceeding will be closed.

[83 FR 44831, Sept. 4, 2018]
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§1.719 Informal complaints filed pur-
suant to section 258.

(a) Notwithstanding the require-
ments of §§1.716 through 1.718, the fol-
lowing procedures shall apply to com-
plaints alleging that a carrier has vio-
lated section 258 of the Communica-
tions Act of 1934, as amended by the
Telecommunications Act of 1996, by
making an unauthorized change of a
subscriber’s preferred carrier, as de-
fined by §64.1100(e) of this chapter.

(b) Form. The complaint shall be in
writing, and should contain: The com-
plainant’s name, address, telephone
number and e-mail address (if the com-
plainant has one); the name of both the
allegedly unauthorized carrier, as de-
fined by §64.1100(d) of this chapter, and
authorized carrier, as defined by
§64.1100(c) of this chapter; a complete
statement of the facts (including any
documentation) tending to show that
such carrier engaged in an unauthor-
ized change of the subscriber’s pre-
ferred carrier; a statement of whether
the complainant has paid any disputed
charges to the allegedly unauthorized
carrier; and the specific relief sought.

(c) Procedure. The Commission will
resolve slamming complaints under the
definitions and procedures established
in §§64.1100 through 64.1190 of this chap-
ter. The Commission will issue a writ-
ten (or electronic) order informing the
complainant, the unauthorized carrier,
and the authorized carrier of its find-
ing, and ordering the appropriate rem-
edy, if any, as defined by §§64.1160
through 64.1170 of this chapter.

(d) Unsatisfied Informal Complaints
Involving Unauthorized Changes of a
Subscriber’s Preferred Carrier; Formal
Complaints Relating Back to the Fil-
ing Dates of Informal Complaints. If
the complainant is unsatisfied with the
resolution of a complaint under this
section, the complainant may file a
formal complaint with the Commission
in the form specified in §1.721. Such fil-
ing will be deemed to relate back to
the filing date of the informal com-
plaint filed under this section, so long
as the informal complaint complied
with the requirements of paragraph (b)
of this section and provided that: The
formal complaint is filed within 45 days
from the date an order resolving the in-
formal complaint filed under this sec-

§1.721

tion is mailed or delivered electroni-
cally to the complainant; makes ref-
erence to both the informal complaint
number assigned to and the initial date
of filing the informal complaint filed
under this section; and is based on the
same cause of action as the informal
complaint filed under this section. If
no formal complaint is filed within the
45-day period, the complainant will be
deemed to have abandoned its right to
bring a formal complaint regarding the
cause of action at issue.

[65 FR 47690, Aug. 3, 2000]
FORMAL COMPLAINTS

§1.720 Purpose.

The following procedural rules apply
to formal complaint proceedings under
47 U.S.C. 208, pole attachment com-
plaint proceedings under 47 U.S.C. 224,
and advanced communications services
and equipment formal complaint pro-
ceedings under 47 U.S.C. 255, 617, and
619, and part 14 of this chapter. Addi-
tional rules relevant only to pole at-
tachment complaint proceedings are
provided in subpart J of this part.

[83 FR 44832, Sept. 4, 2018]

§1.721 General pleading requirements.

Formal complaint proceedings are
generally resolved on a written record
consisting of a complaint, answer,
reply, and joint statement of stipulated
facts, disputed facts and key legal
issues, along with all associated evi-
dence in the record. The Commission
may also require or permit other writ-
ten submissions such as briefs, pro-
posed findings of fact and conclusions
of law, or other supplementary docu-
ments or pleadings.

(a) All papers filed in any proceeding
subject to this part must be drawn in
conformity with the requirements of
§§1.49, 1.50, and 1.52.

(b) Pleadings must be clear, concise,
and direct. All matters concerning a
claim, defense or requested remedy, in-
cluding damages, should be pleaded
fully and with specificity.

(c) Pleadings must contain facts
which, if true, are sufficient to con-
stitute a violation of the Act or a Com-
mission regulation or order, or a de-
fense to an alleged violation.
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(d) Averred facts, claims, or defenses
shall be made in numbered paragraphs
and must be supported by relevant evi-
dence. The contents of each paragraph
shall be limited as far as practicable to
a statement of a single set of cir-
cumstances. Each claim founded on a
separate transaction or occurrence and
each affirmative defense shall be sepa-
rately stated to facilitate the clear
presentation of the matters set forth.
Assertions based on information and
belief are prohibited unless made in
good faith and accompanied by a dec-
laration or affidavit explaining the
basis for the party’s belief and why the
party could not reasonably ascertain
the facts from any other source.

(e) Legal arguments must be sup-
ported by appropriate statutory, judi-
cial, or administrative authority.

(f) Opposing authorities must be dis-
tinguished.

(g) Copies must be provided of all
non-Commission authorities relied
upon which are not routinely available
in national reporting systems, such as
unpublished decisions or slip opinions
of courts or administrative agencies. In
addition, copies of state authorities re-
lied upon shall be provided.

(h) Parties are responsible for the
continuing accuracy and completeness
of all information and supporting au-
thority furnished in a pending com-
plaint proceeding. Information sub-
mitted, as well as relevant legal au-
thorities, must be current and updated
as necessary and in a timely manner
before a decision is rendered on the
merits of the complaint.

(i) Specific reference shall be made to
any tariff or contract provision relied
on in support of a claim or defense.
Copies of relevant tariffs, contracts, or
relevant portions that are referred to
or relied upon in a complaint, answer,
or other pleading shall be appended to
such pleading.

(j) Pleadings shall identify the name,
address, telephone number, and email
address for either the filing party’s at-
torney or, where a party is not rep-
resented by an attorney, the filing
party. Pleadings may be signed by a
party’s attorney.

(k) All attachments shall be Bates-
stamped or otherwise numbered se-
quentially. Parties shall cite to Bates-
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stamped page numbers in their plead-
ings.

(1) Pleadings shall be served on all
parties to the proceeding in accordance
with §1.734 and shall include a certifi-
cate of service.

(m) Each pleading or other submis-
sion must contain a written
verification that the signatory has
read the submission and, to the best of
his or her knowledge, information and
belief formed after reasonable inquiry,
it is well grounded in fact and is war-
ranted by existing law or a good faith
argument for the extension, modifica-
tion or reversal of existing law; and
that it is not interposed for any im-
proper purpose, such as to harass,
cause unnecessary delay, or needlessly
increase the cost of the proceeding. If
any bpleading or other submission is
signed in violation of this provision,
the Commission may upon motion or
upon its own initiative impose appro-
priate sanctions.

(n) Parties may petition the staff,
pursuant to §1.3, for a waiver of any of
the rules governing formal complaints.
Such waiver may be granted for good
cause shown.

(0) A complaint may, on request of
the filing party, be dismissed without
prejudice as a matter of right prior to
the adoption date of any final action
taken by the Commission with respect
to the complaint. A request for the re-
turn of an initiating document will be
regarded as a request for dismissal.

(p) Amendments or supplements to
complaints to add new claims or re-
quests for relief are prohibited.

(q) Failure to prosecute a complaint
will be cause for dismissal.

(r) Any document purporting to be a
formal complaint which does not state
a cause of action under the Commu-
nications Act, or a Commission regula-
tion or order, will be dismissed. In such
case, any amendment or supplement to
such document will be considered a
new filing which must be made within
any applicable statutory limitations of
actions.

(s) Any other pleading that does not
conform with the requirements of the
applicable rules may be deemed defec-
tive. In such case the Commission may
strike the pleading or request that
specified defects be corrected and that
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proper pleadings be filed with the Com-
mission and served on all parties with-
in a prescribed time as a condition to
being made a part of the record in the
proceeding.

(t) Pleadings shall be construed so as
to do justice.

(u) Any party that fails to respond to
official correspondence, a request for
additional information, or an order or
directive from the Commission may be
subject to appropriate sanctions.

[83 FR 44832, Sept. 4, 2018]

§1.722 Format and content of com-
plaints.

A formal complaint shall contain:

(a) The name of each complainant
and defendant;

(b) The occupation, address and tele-
phone number of each complainant
and, to the extent known, each defend-
ant;

(¢c) The name, address, telephone
number, and email address of com-
plainant’s attorney, if represented by
counsel;

(d) Citation to the section of the
Communications Act or Commission
regulation or order alleged to have
been violated; each such alleged viola-
tion shall be stated in a separate
count;

(e) Legal analysis relevant to the
claims and arguments set forth there-
in;

(f) The relief sought, including recov-
ery of damages and the amount of dam-
ages claimed, if known;

(g) Certification that the complain-
ant has, in good faith, discussed or at-
tempted to discuss the possibility of
settlement with each defendant prior
to the filing of the formal complaint.
In disputes between businesses, asso-
ciations, or other organizations, the
certification shall include a statement
that the complainant has engaged or
attempted to engage in executive-level
discussions concerning the possibility
of settlement. Executive-level discus-
sions are discussions among represent-
atives of the parties who have suffi-
cient authority to make binding deci-
sions on behalf of the entity they rep-
resent regarding the subject matter of
the discussions. Such certification
shall include a statement that, prior to
the filing of the complaint, the com-

§1.723

plainant notified each defendant in
writing of the allegations that form
the basis of the complaint and invited
a response within a reasonable period
of time. A refusal by a defendant to en-
gage in discussions contemplated by
this rule may constitute an unreason-
able practice under the Act. The cer-
tification shall also include a brief
summary of all additional steps taken
to resolve the dispute prior to the fil-
ing of the formal complaint;

(h) A statement explaining whether a
separate action has been filed with the
Commission, any court, or other gov-
ernment agency that is based on the
same claim or same set of facts, in
whole or in part, or whether the com-
plaint seeks prospective relief identical
to the relief proposed or at issue in a
notice-and-comment rulemaking pro-
ceeding that is concurrently before the
Commission;

(i) An information designation con-
taining:

(1) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have information rel-
evant to the proceeding, along with the
subjects of that information, excluding
individuals otherwise identified in the
complaint or exhibits thereto, and indi-
viduals employed by another party;
and

(2) A copy—or a description by cat-
egory and location—of all relevant doc-
uments, electronically stored informa-
tion, and tangible things that the dis-
closing party has in its possession, cus-
tody, or control, excluding documents
submitted with the complaint.

(j) A completed Formal Complaint
Intake Form;

(k) A declaration, under penalty of
perjury, by the complainant or com-
plainant’s counsel describing the
amount, method, and date of the com-
plainant’s payment of the filing fee re-
quired under §1.1106 and the complain-
ant’s 10-digit FCC Registration Num-
ber, as required by subpart W of this
part. Submission of a complaint with-
out the FCC Registration Number will
result in dismissal of the complaint.

[83 FR 44832, Sept. 4, 2018]

§1.723 Damages.

(a) If a complainant in a formal com-
plaint proceeding wishes to recover
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damages, the complaint must contain a
clear and unequivocal request for dam-
ages.

(b) In all cases in which recovery of
damages is sought, the complaint must
include either:

(1) A computation of each and every
category of damages for which recov-
ery is sought, along with an identifica-
tion of all relevant documents and ma-
terials or such other evidence to be
used by the complainant to prove the
amount of such damages; or

(2) If any information not in the pos-
session of the complainant is necessary
to develop a detailed computation of
damages, an explanation of:

(i) Why such information is unavail-
able to the complaining party;

(ii) The factual basis the complain-
ant has for believing that such evi-
dence of damages exists; and

(iii) A detailed outline of the method-
ology that would be used to create a
computation of damages with such evi-
dence.

(c) If a complainant wishes a deter-
mination of damages to be made in a
proceeding that is separate from and
subsequent to the proceeding in which
the determinations of liability and pro-
spective relief are made, the complain-
ant must:

(1) Comply with paragraph (a) of this
section, and

(2) State clearly and unequivocally
that the complainant wishes a deter-
mination of damages to be made in a
proceeding that is separate from and
subsequent to the proceeding in which
the determinations of liability and pro-
spective relief will be made.

(d) If the Commission decides that a
determination of damages would best
be made in a proceeding that is sepa-
rate from and subsequent to the pro-
ceeding in which the determinations of
liability and prospective relief are
made, the Commission may at any
time bifurcate the case and order that
the initial proceeding will determine
only liability and prospective relief,
and that a separate, subsequent pro-
ceeding initiated in accordance with
paragraph (e) of this section will deter-
mine damages.

(e) If a complainant exercises its
right under paragraph (c) of this sec-
tion, or the Commission invokes its au-
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thority under paragraph (d) of this sec-
tion, the complainant may initiate a
separate proceeding to obtain a deter-
mination of damages by filing a supple-
mental complaint within sixty days
after public notice (as defined in
§1.4(b)) of a decision that contains a
finding of liability on the merits of the
original complaint. Supplemental com-
plaints filed pursuant to this section
need not comply with the requirements
in §§1.721(c) or 1.722(d), (g), (h), (j), and
(k). The supplemental complaint shall
be deemed, for statutory limitations
purposes, to relate back to the date of
the original complaint.

(f) The Commission may, in its dis-
cretion, order the defendant either to
post a bond for, or deposit into an in-
terest bearing escrow account, a sum
equal to the amount of damages which
the Commission finds, upon prelimi-
nary investigation, is likely to be or-
dered after the issue of damages is
fully litigated, or some lesser sum
which may be appropriate, provided the
Commission finds that the grant of this
relief is favored on balance upon con-
sideration of the following factors:

(1) The complainant’s potential irrep-
arable injury in the absence of such de-
posit;

(2) The extent to which damages can
be accurately calculated;

(3) The balance of the hardships be-
tween the complainant and the defend-
ant; and

(4) Whether public interest consider-
ations favor the posting of the bond or
ordering of the deposit.

(g) The Commission may, in its dis-
cretion, end adjudication of damages
by adopting a damages computation
method or formula. In such cases, the
parties shall negotiate in good faith to
reach an agreement on the exact
amount of damages pursuant to the
Commission-mandated method or for-
mula. Within 30 days of the release
date of the damages order, parties shall
submit jointly to the Commission ei-
ther:

(1) A statement detailing the parties’
agreement as to the amount of dam-
ages;

(2) A statement that the parties are
continuing to negotiate in good faith
and a request that the parties be given
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an extension of time to continue nego-
tiations; or

(3) A statement detailing the bases
for the continuing dispute and the rea-
sons why no agreement can be reached.

(h) In any proceeding to which no
statutory deadline applies, the Com-
mission may, in its discretion, suspend
ongoing damages proceedings to pro-
vide the parties with time to pursue
settlement negotiations or mediation
under §1.737.

[83 FR 44832, Sept. 4, 2018]

§1.724 Complaints governed by sec-
tion 208(b)(1) of the Act.

(a) Any party that intends to file a
complaint subject to the 5-month dead-
line in 47 U.S.C. 208(b)(1) must comply
with the pre-complaint procedures
below. The Enforcement Bureau’s Mar-
ket Disputes Resolution Division will
not process complaints subject to the
5-month deadline unless the filer com-
plies with these procedures.

(b) A party seeking to file a com-
plaint subject to 47 U.S.C. 208(b)(1)
shall notify the Chief of the Market
Disputes Resolution Division in writ-
ing of its intent to file the complaint,
and provide a copy of the letter to the
defendant. Commission staff will con-
vene a conference with both parties as
soon as practicable. During that con-
ference, the staff may discuss, among
other things:

(1) Scheduling in the case;

(2) Narrowing factual and legal issues
in dispute;

(3) Information exchange and dis-
covery necessary to adjudicate the dis-
pute;

(4) Entry of a protective order gov-
erning confidential material; and

(5) Preparation for and scheduling a
mandatory settlement negotiation ses-
sion at the Commission.

(c) Staff will endeavor to complete
the pre-complaint process as expedi-
tiously as possible. Staff may direct
the parties to exchange relevant infor-
mation during the pre-complaint pe-
riod.

[83 FR 44832, Sept. 4, 2018]

§1.726

§1.725 Joinder of complainants and
causes of action.

(a) Two or more complainants may
join in one complaint if their respec-
tive causes of action are against the
same defendant and concern substan-
tially the same facts and alleged viola-
tion of the Communications Act or
Commission regulation or order.

(b) Two or more grounds of complaint
involving substantially the same facts
may be included in one complaint, but
should be separately stated and num-
bered.

[83 FR 44832, Sept. 4, 2018]

§1.726 Answers.

(a) Any defendant upon which a copy
of a formal complaint is served shall
answer such complaint in the manner
prescribed under this section within 30
calendar days of service of the formal
complaint by the complainant, unless
otherwise directed by the Commission.

(b) The answer shall advise the com-
plainant and the Commission fully and
completely of the nature of any de-
fense, and shall respond specifically to
all material allegations of the com-
plaint. BEvery effort shall be made to
narrow the issues in the answer. The
defendant shall state concisely its de-
fense to each claim asserted, admit or
deny the averments on which the com-
plainant relies, and state in detail the
basis for admitting or denying such
averment. General denials are prohib-
ited. Denials based on information and
belief are prohibited unless made in
good faith and accompanied by a dec-
laration or affidavit explaining the
basis for the defendant’s belief and why
the defendant could not reasonably as-
certain the facts from the complainant
or any other source. If the defendant is
without knowledge or information suf-
ficient to form a belief as to the truth
of an averment, the defendant shall so
state and this has the effect of a denial.
When a defendant intends in good faith
to deny only part of an averment, the
defendant shall specify so much of it as
is true and shall deny only the remain-
der. The defendant may deny the alle-
gations of the complaint as specific de-
nials of either designated averments or
paragraphs.
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(c) The answer shall include legal
analysis relevant to the claims and ar-
guments set forth therein.

(d) Averments in a complaint or sup-
plemental complaint filed pursuant to
§1.723(d) are deemed to be admitted
when not denied in the answer.

(e) Affirmative defenses to allega-
tions in the complaint shall be specifi-
cally captioned as such and presented
separately from any denials made in
accordance with paragraph (b) of this
section.

(f) The answer shall include an infor-
mation designation containing:

(1) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have information rel-
evant to the proceeding, along with the
subjects of that information, excluding
individuals otherwise identified in the
complaint, answer, or exhibits thereto,
and individuals employed by another
party; and

(2) A copy—or a description by cat-
egory and location—of all relevant doc-
uments, electronically stored informa-
tion, and tangible things that the dis-
closing party has in its possession, cus-
tody, or control, excluding documents
submitted with the complaint or an-
swer.

(g) Failure to file an answer may be
deemed an admission of the material
facts alleged in the complaint. Any de-
fendant that fails to file and serve an
answer within the time and in the
manner prescribed by this part may be
deemed in default and an order may be
entered against such defendant in ac-
cordance with the allegations con-
tained in the complaint.

[83 FR 44832, Sept. 4, 2018]

§1.727 Cross-complaints and counter-
claims.

Cross-complaints seeking any relief
within the jurisdiction of the Commis-
sion against any party (complainant or
defendant) to that proceeding are pro-
hibited. Any claim that might other-
wise meet the requirements of a cross-
complaint may be filed as a separate
complaint in accordance with §§1.720
through 1.740. For purposes of this sub-
part, the term ‘‘cross-complaint’ shall
include counterclaims.

[83 FR 44832, Sept. 4, 2018]
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§1.728 Replies.

(a) A complainant shall file and serve
a reply within 10 calendar days of serv-
ice of the answer, unless otherwise di-
rected by the Commission. The reply
shall contain statements of relevant,
material facts and legal arguments
that respond to the factual allegations
and legal arguments made by the de-
fendant. Other allegations or argu-
ments will not be considered by the
Commission.

(b) Failure to reply will not be
deemed an admission of any allega-
tions contained in the responsive
pleading, except with respect to any af-
firmative defense set forth therein.
Failure to reply to an affirmative de-
fense shall be deemed an admission of
such affirmative defense and of any
facts supporting such affirmative de-
fense that are not specifically contra-
dicted in the complaint.

(c) The reply shall include legal anal-
ysis relevant to the claims and argu-
ments set forth therein.

(d) The reply shall include an infor-
mation designation containing:

(1) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have information rel-
evant to the proceeding and addressed
in the reply, along with the subjects of
that information, excluding individuals
otherwise identified in the complaint,
answer, reply, or exhibits thereto, and
individuals employed by another party;
and

(2) A copy—or a description by cat-
egory and location—of all relevant doc-
uments, electronically stored informa-
tion, and tangible things that the dis-
closing party has in its possession, cus-
tody, or control that are addressed in
the reply, excluding documents sub-
mitted with the complaint or answer.

[83 FR 44832, Sept. 4, 2018]

§1.729 Motions.

(a) A request for a Commission order
shall be by written motion, stating
with particularity the grounds and au-
thority therefor, including any sup-
porting legal analysis, and setting
forth the relief sought.

(b) Motions to compel discovery must
contain a certification by the moving
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party that a good faith attempt to re-
solve the dispute was made prior to fil-
ing the motion.

(c) Motions seeking an order that the
allegations in the complaint be made
more definite and certain are prohib-
ited.

(d) Motions to dismiss all or part of a
complaint are permitted. The filing of
a motion to dismiss does not suspend
any other filing deadlines under the
Commission’s rules, unless staff issues
an order suspending such deadlines.

(e) Oppositions to motions shall be
filed and served within 5 business days
after the motion is served. Oppositions
shall be limited to the specific issues
and allegations contained in the mo-
tion; when a motion is incorporated in
an answer to a complaint, the opposi-
tion to such motion shall not address
any issues presented in the answer that
are not also specifically raised in the
motion. Failure to oppose any motion
may constitute grounds for granting
the motion.

(f) No reply may be filed to an opposi-
tion to a motion, except under direc-
tion of Commission staff.

[83 FR 44832, Sept. 4, 2018]

§1.730 Discovery.

(a) A complainant may file with the
Commission and serve on a defendant,
concurrently with its complaint, up to
10 written interrogatories. A defendant
may file with the Commission and
serve on a complainant, concurrently
with its answer, up to 10 written inter-
rogatories. A complainant may file
with the Commission and serve on a de-
fendant, concurrently with its reply,
up to five additional written interrog-
atories. Subparts of any interrogatory
will be counted as separate interrog-
atories for purposes of compliance with
this limit. Interrogatories filed and
served pursuant to this procedure may
be used to seek discovery of any non-
privileged matter that is relevant to
the material facts in dispute in the
pending proceeding. This procedure
may not be employed for the purpose of
delay, harassment, or obtaining infor-
mation that is beyond the scope of per-
missible inquiry related to the mate-
rial facts in dispute in the proceeding.

(b) Interrogatories filed and served
pursuant to paragraph (a) of this sec-

§1.730

tion shall contain an explanation of
why the information sought in each in-
terrogatory is both necessary to the
resolution of the dispute and not avail-
able from any other source.

(c) Unless otherwise directed by the
Commission, within seven calendar
days, a responding party shall file with
the Commission and serve on the pro-
pounding party any opposition and ob-
jections to interrogatories. The
grounds for objecting to an interrog-
atory must be stated with specificity.
Unless otherwise directed by the Com-
mission, any interrogatories to which
no opposition or objection is raised
shall be answered within 20 calendar
days.

(d) Commission staff shall rule in
writing on the scope of, and schedule
for answering, any disputed interrog-
atories based upon the justification for
the interrogatories properly filed and
served pursuant to paragraph (a) of
this section, and any objections or op-
positions thereto, properly filed and
served pursuant to paragraph (c) of this
section.

(e) Interrogatories shall be answered
separately and fully in writing under
oath or affirmation by the party
served, or if such party is a public or
private corporation or partnership or
association, by any officer or agent
who shall furnish such information as
is available to the party. The answers
shall be signed by the person making
them, and the attorney who objects
must sign any objections. The answers
shall be filed with the Commission and
served on the propounding party.

(f) The Commission, in its discretion,
may allow additional discovery, includ-
ing, but not limited to, document pro-
duction and/or depositions, and it may
modify the scope, means and sched-
uling of discovery in light of the needs
of a particular case and the require-
ments of applicable statutory dead-
lines.

(g) The Commission may, in its dis-
cretion, require parties to provide doc-
uments to the Commission in a
scanned or other electronic format
that:

(1) Indexes the documents by useful
identifying information; and
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(2) Allows staff to annotate the index
so as to make the format an efficient
means of reviewing the documents.

(h) A propounding party asserting
that a responding party has provided
an inadequate or insufficient response
to a discovery request may file a mo-
tion to compel within ten days of the
service of such response, or as other-
wise directed by Commission staff, pur-
suant to the requirements of §1.729.

[83 FR 44832, Sept. 4, 2018]

§1.731 Confidentiality of information
produced or exchanged.

(a) Any information produced in the
course of a formal complaint pro-
ceeding may be designated as confiden-
tial by either party to the proceeding
or a third party if the party believes in
good faith that the materials fall with-
in an exemption to disclosure con-
tained in the Freedom of Information
Act (FOIA), 5 U.S.C. 552(b)(1) through
(9), and under §0.459 of this chapter.
Any party asserting confidentiality for
such materials must:

(1) Clearly mark each page, or por-
tion thereof, for which a confidential
designation 1is claimed. The party
claiming confidentiality should re-
strict its designations to encompass
only the specific information that it
asserts is confidential. If a confidential
designation is challenged, the party
claiming confidentiality shall have the
burden of demonstrating, by a prepon-
derance of the evidence, that the mate-
rials designated as confidential fall
under the standards for nondisclosure
enunciated in the FOIA and that the
designation is narrowly tailored to en-
compass only confidential information.

(2) File with the Commission, using
the Commission’s Electronic Comment
Filing System, a public version of the
materials that redacts any confidential
information and clearly marks each
page of the redacted public version
with a header stating ‘“Public
Version.” The redacted document shall
be machine-readable whenever tech-
nically possible. Where the document
to be filed electronically contains
metadata that is confidential or pro-
tected from disclosure by a legal privi-
lege (including, for example, the attor-
ney-client privilege), the filer may re-
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move such metadata from the docu-
ment before filing it electronically.

(3) File with the Secretary’s Office an
unredacted hard copy version of the
materials that contains the confiden-
tial information and clearly marks
each page of the unredacted confiden-
tial version with a header stating
“Confidential Version.” The
unredacted version must be filed on the
same day as the redacted version.

(4) Serve one hard copy of the filed
unredacted materials and one hard
copy of the filed redacted materials on
the attorney of record for each party to
the proceeding, or, where a party is not
represented by an attorney, each party
to the proceeding either by hand deliv-
ery, overnight delivery, or email, to-
gether with a proof of such service in
accordance with the requirements of
§§1.47(g) and 1.734(f).

(b) An attorney of record for a party
or a party that receives unredacted
materials marked as confidential may
disclose such materials solely to the
following persons, only for use in pros-
ecuting or defending a party to the
complaint action, and only to the ex-
tent necessary to assist in the prosecu-
tion or defense of the case:

(1) Support personnel for counsel of
record representing the parties in the
complaint action;

(2) Officers or employees of the re-
ceiving party who are directly involved
in the prosecution or defense of the
case;

(3) Consultants or expert witnesses
retained by the parties; and

(4) Court reporters and stenographers
in accordance with the terms and con-
ditions of this section.

(c) The individuals identified in para-
graph (b) of this section shall not dis-
close information designated as con-
fidential to any person who is not au-
thorized under this section to receive
such information, and shall not use the
information in any activity or function
other than the prosecution or defense
in the case before the Commission.
Each such individual who is provided
access to the information shall sign a
declaration or affidavit stating that
the individual has personally reviewed
the Commission’s rules and under-
stands the limitations they impose on
the signing party.
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(d) Parties may make copies of mate-
rials marked confidential solely for use
by the Commission or persons des-
ignated in paragraph (b) of this section.
Each party shall maintain a log record-
ing the number of copies made of all
confidential material and the persons
to whom the copies have been provided.

(e) The Commission may adopt a pro-
tective order with further restrictions
as appropriate.

(f) Upon termination of a formal
complaint proceeding, including all ap-
peals and petitions, the parties shall
ensure that all originals and reproduc-
tions of any confidential materials,
along with the log recording persons
who received copies of such materials,
shall be provided to the producing
party. In addition, upon final termi-
nation of the proceeding, any notes or
other work product derived in whole or
in part from the confidential materials
of an opposing or third party shall be
destroyed.

[83 FR 44832, Sept. 4, 2018]

§1.732 Other required written submis-
sions.

(a) The Commission may, in its dis-
cretion, require the parties to file
briefs summarizing the facts and issues
presented in the pleadings and other
record evidence and presenting rel-
evant legal authority and analysis. The
Commission may limit the scope of any
briefs to certain subjects or issues. Un-
less otherwise directed by the Commis-
sion, all briefs shall include all legal
and factual claims and defenses pre-
viously set forth in the complaint, an-
swer, or any other pleading submitted
in the proceeding.

(b) Claims and defenses previously
made but not reflected in the briefs
will be deemed abandoned.

(c) The Commission may require the
parties to submit any additional infor-
mation it deems appropriate for a full,
fair, and expeditious resolution of the
proceeding.

[83 FR 44832, Sept. 4, 2018]

§1.733 Status conference.

(a) In any complaint proceeding, the
Commission may, in its discretion, di-
rect the attorneys and/or the parties to
appear before it for a status con-

§1.733

ference. A status conference may in-
clude discussion of:

(1) Simplification or narrowing of the
issues;

(2) The necessity for or desirability of
additional pleadings or evidentiary
submissions;

(3) Obtaining admissions of fact or
stipulations between the parties as to
any or all of the matters in con-
troversy;

(4) Settlement of all or some of the
matters in controversy by agreement
of the parties;

(5) Whether discovery is necessary
and, if so, the scope, type, and schedule
for such discovery;

(6) The schedule for the remainder of
the case and the dates for any further
status conferences; and

(7) Such other matters that may aid
in the disposition of the complaint.

(b)(1) Parties shall meet and confer
prior to the initial status conference to
discuss:

(1) Settlement prospects;

(ii) Discovery;

(iii) Issues in dispute;

(iv) Schedules for pleadings;

(v) Joint statement of stipulated
facts, disputed facts, and key legal
issues; and

(2) Parties shall submit a joint state-
ment of all proposals agreed to and dis-
putes remaining as a result of such
meeting to Commission staff on a date
specified by the Commission.

(c) In addition to the initial status
conference referenced in paragraph (a)
of this section, any party may also re-
quest that a conference be held at any
time after the complaint has been
filed.

(d) During a status conference, the
Commission staff may issue oral rul-
ings pertaining to a variety of matters
relevant to the conduct of a formal
complaint proceeding including, inter
alia, procedural matters, discovery, and
the submission of briefs or other evi-
dentiary materials.

(e) Status conferences will be sched-
uled by the Commission staff at such
time and place as it may designate to
be conducted in person or by telephone
conference call.

(f) The failure of any attorney or
party, following reasonable notice, to
appear at a scheduled conference will
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be deemed a waiver by that party and
will not preclude the Commission staff
from conferring with those parties or
counsel present.

[83 FR 44832, Sept. 4, 2018]

§1.734 Fee remittance; electronic fil-
ing; copies; service; separate filings
against multiple defendants.

(a) Complaints may not be brought
against multiple defendants unless
they are commonly owned or con-
trolled, are alleged to have acted in
concert, are alleged to be jointly liable
to complainant, or the complaint con-
cerns common questions of law or fact.
Complaints may, however, be consoli-
dated by the Commission for disposi-
tion.

(b) The complainant shall remit sepa-
rately the correct fee electronically, in
accordance with part 1, subpart G (see
§1.1106 of this chapter) and shall file an
original copy of the complaint using
the Commission’s Electronic Comment
Filing System. If a complaint is ad-
dressed against multiple defendants,
the complainant shall pay a separate
fee for each additional defendant.

(c) The complainant shall serve the
complaint by hand delivery on either
the named defendant or one of the
named defendant’s registered agents
for service of process on the same date
that the complaint is filed with the
Commission in accordance with the re-
quirements of paragraph (b) of this sec-
tion.

(d) Upon receipt of the complaint by
the Commission, the Commission shall
promptly send, by email, to each de-
fendant named in the complaint, notice
of the filing of the complaint. The
Commission shall additionally send by
email, to all parties, a schedule detail-
ing the date the answer and any other
applicable pleading will be due and the
date, time, and location of the initial
status conference.

(e) Parties shall provide hard copies
of all submissions to staff in the En-
forcement Bureau upon request.

(f) All subsequent pleadings and
briefs filed in any formal complaint
proceeding, as well as all letters, docu-
ments, or other written submissions,
shall be filed using the Commission’s
Electronic Comment Filing System,
excluding confidential material as set
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forth in §1.731. In addition, all plead-
ings and briefs filed in any formal com-
plaint proceeding, as well as all letters,
documents, or other written submis-
sions, shall be served by the filing
party on the attorney of record for
each party to the proceeding, or, where
a party is not represented by an attor-
ney, each party to the proceeding ei-
ther by hand delivery, overnight deliv-
ery, or email, together with a proof of
such service in accordance with the re-
quirements of §1.47(g). Service is
deemed effective as follows:

(1) Service by hand delivery that is
delivered to the office of the recipient
by 5:30 p.m., local time of the recipient,
on a business day will be deemed served
that day. Service by hand delivery that
is delivered to the office of the recipi-
ent after 5:30 p.m., local time of the re-
cipient, on a business day will be
deemed served on the following busi-
ness day;

(2) Service by overnight delivery will
be deemed served the business day fol-
lowing the day it is accepted for over-
night delivery by a reputable overnight
delivery service; or

(3) Service by email that is fully
transmitted to the office of the recipi-
ent by 5:30 p.m., local time of the re-
cipient, on a business day will be
deemed served that day. Service by
email that is fully transmitted to the
office of the recipient after 5:30 p.m.,
local time of the recipient, on a busi-
ness day will be deemed served on the
following business day.

(g) Supplemental complaints filed
pursuant to §1.723 shall conform to the
requirements set forth in this section,
except that the complainant need not
submit a filing fee.

[83 FR 44832, Sept. 4, 2018, as amended at 84
FR 8618, Mar. 11, 2019]

§1.735 Conduct of proceedings.

(a) The Commission may issue such
orders and conduct its proceedings as
will best conduce to the proper dis-
patch of business and the ends of jus-
tice.

(b) The Commission may decide each
complaint upon the filings and infor-
mation before it, may request addi-
tional information from the parties,
and may require one or more informal
meetings with the parties to clarify the
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issues or to consider settlement of the
dispute.

[83 FR 44832, Sept. 4, 2018]

§1.736 Accelerated
ceedings.

(a) With the exception of complaint
proceedings under 47 U.S.C. 255, 617,
and 619, and part 14 of this chapter,
parties to a formal complaint pro-
ceeding against a common carrier, or a
pole attachment complaint proceeding
against a cable television system oper-
ator, a utility, or a telecommuni-
cations carrier, may request inclusion
on the Accelerated Docket. Pro-
ceedings on the Accelerated Docket
must be concluded within 60 days, and
are therefore subject to shorter plead-
ing deadlines and other modifications
to the procedural rules that govern for-
mal complaint proceedings.

(b) A complainant that seeks inclu-
sion of a proceeding on the Accelerated
Docket shall submit a request to the
Chief of the Enforcement Bureau’s
Market Disputes Resolution Division,
by phone and in writing, prior to filing
the complaint.

(c) Within five days of receiving serv-
ice of any formal complaint against a
common carrier, or a pole attachment
complaint against a cable television
system operator, a utility, or a tele-
communications carrier, a defendant
may submit a request seeking inclu-
sion of the proceeding on the Acceler-
ated Docket to the Chief of the En-
forcement Bureau’s Market Disputes
Resolution Division. The defendant
shall submit such request by phone and
in writing, and contemporaneously
transmit a copy of the written request
to all parties to the proceeding.

(d) Commission staff has discretion
to decide whether a complaint, or por-
tion of a complaint, is suitable for in-
clusion on the Accelerated Docket.

(e) In appropriate cases, Commission
staff may require that the parties par-
ticipate in pre-filing settlement nego-
tiations or mediation under §1.737.

(f) If the parties do not resolve their
dispute and the matter is accepted for
handling on the Accelerated Docket,
staff will establish the schedule and
process for the proceeding.

(g) If it appears at any time that a
proceeding on the Accelerated Docket

Docket Pro-
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is no longer appropriate for such treat-
ment, Commission staff may remove
the matter from the Accelerated Dock-
et either on its own motion or at the
request of any party.

(h) In Accelerated Docket pro-
ceedings, the Commission may conduct
a minitrial, or a trial-type hearing, as
an alternative to deciding a case on a
written record. Minitrials shall take
place no later than between 40 and 45
days after the filing of the complaint.
A Commission Administrative Law
Judge (““‘ALJ”) or staff may preside at
the minitrial.

(i) Applications for review of staff de-
cisions issued on delegated authority
in Accelerated Docket proceedings
shall comply with the filing and serv-
ice requirements in §1.115(e)(4). In Ac-
celerated Docket proceedings which
raise issues that may not be decided on
delegated authority (see 47 TU.S.C.
155(c)(1); 47 CFR 0.331(c)), the staff deci-
sion will be a recommended decision
subject to adoption or modification by
the Commission. Any party to the pro-
ceeding that seeks modification of the
recommended decision shall do so by
filing comments challenging the deci-
sion within 15 days of its release. Oppo-
sition comments, shall be filed within
15 days of the comments challenging
the decision; reply comments shall
may be filed 10 days thereafter and
shall be limited to issues raised in the
opposition comments.

(j) If no party files comments chal-
lenging the recommended decision, the
Commission will issue its decision
adopting or modifying the rec-
ommended decision within 45 days of
its release. If parties to the proceeding
file comments to the recommended de-
cision, the Commission will issue its
decision adopting or modifying the rec-
ommended decision within 30 days of
the filing of the final comments.

[83 FR 44832, Sept. 4, 2018]

§1.737 Mediation.

(a) The Commission encourages par-
ties to attempt to settle or narrow
their disputes. To that end, staff in the
Enforcement Bureau’s Market Disputes
Resolution Division are available to
conduct mediations. Staff will deter-
mine whether a matter is appropriate
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for mediation. Participation in medi-
ation is generally voluntary, but may
be required as a condition for including
a matter on the Accelerated Docket.

(b) Parties may request mediation of
a dispute before the filing of a com-
plaint. After a complaint has been
filed, parties may request mediation as
long as a proceeding is pending before
the Commission.

(c) Parties may request mediation
by: Calling the Chief of the Enforce-
ment Bureau’s Market Disputes Reso-
lution Division; submitting a written
request in a letter addressed to the
Chief of the Market Disputes Resolu-
tion Division; or including a mediation
request in any pleading in a formal
complaint proceeding, or an informal
complaint proceeding under §1.717. Any
party requesting mediation must verify
that it has attempted to contact all
other parties to determine whether
they are amenable to mediation, and
shall state the response of each party,
if any.

(d) Staff will schedule the mediation
in consultation with the parties. Staff
may request written statements and
other information from the parties to
assist in the mediation.

(e) In any proceeding to which no
statutory deadline applies, staff may,
in its discretion, hold a case in abey-
ance pending mediation.

(f) The parties and Commission staff
shall keep confidential all written and
oral communications prepared or made
for purposes of the mediation, includ-
ing mediation submissions, offers of
compromise, and staff and party com-
ments made during the course of the
mediation (Mediation Communica-
tions). Neither staff nor the parties
may use, disclose or seek to disclose
Mediation Communications in any pro-
ceeding before the Commission (includ-
ing an arbitration or a formal com-
plaint proceeding involving the instant
dispute) or before any other tribunal,
unless compelled to do so by law. Docu-
ments and information that are other-
wise discoverable do not become Medi-
ation Communications merely because
they are disclosed or discussed during
the mediation. Unless otherwise di-
rected by Commission staff, the exist-
ence of the mediation will not be treat-
ed as confidential. A party may request
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that the existence of the mediation be
treated as confidential in a case where
this fact has not previously been pub-
licly disclosed, and staff may grant
such a request for good cause shown.

(g) Any party or Commission staff
may terminate a mediation by noti-
fying other participants of their deci-
sion to terminate. Staff shall promptly
confirm in writing that the mediation
has ended. The confidentiality rules in
paragraph (f) of this section shall con-
tinue to apply to any Mediation Com-
munications. Further, unless otherwise
directed, any staff ruling requiring
that the existence of the mediation be
treated as confidential will continue to
apply after the mediation has ended.

(h) For disputes arising under 47
U.S.C. 255, 617, and 619, and the ad-
vanced communications services and
equipment rules, parties shall submit
the Request for Dispute Assistance in
accordance with §14.32 of this chapter.

[83 FR 44837, Sept. 4, 2018]

§1.738 Complaints filed pursuant to 47
U.S.C. 271(d)(6)(B).

(a) Where a complaint is filed pursu-
ant to 47 U.S.C. 271(d)(6)(B), parties
shall indicate whether they are willing
to waive the 90 day resolution deadline
contained in 47 U.S.C. 271(d)(6)(B) in
the following manner:

(1) The complainant shall so indicate
in both the complaint itself and in the
Formal Complaint Intake Form, and
the defendant shall so indicate in its
answer; or

(2) The parties shall indicate their
agreement to waive the 90 day resolu-
tion deadline to the Commission staff
at the initial status conference, to be
held in accordance with §1.733.

(b) Requests for waiver of the 90 day
resolution deadline for complaints filed
pursuant to 47 U.S.C. 271(d)(6)(B) will
not be entertained by the Commission
staff subsequent to the initial status
conference, absent a showing by the
complainant and defendant that such
waiver is in the public interest.

[83 FR 44837, Sept. 4, 2018]

§1.739 Primary jurisdiction referrals.

(a) Any party to a case involving
claims under the Act that has been re-
ferred to the Commission by a court
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pursuant to the primary jurisdiction
doctrine must contact the Market Dis-
putes Resolution Division of the En-
forcement Bureau for guidance before
filing any pleadings or otherwise pro-
ceeding before the Commission.

(b) Based upon an assessment of the
procedural history and the nature of
the issues involved, the Market Dis-
putes Resolution Division will deter-
mine the procedural means by which
the Commission will handle the pri-
mary jurisdiction referral.

(¢c) Failure to contact the Market
Disputes Resolution Division prior to
filing any pleadings or otherwise pro-
ceeding before the Commission, or fail-
ure to abide by the Division’s deter-
minations regarding the referral, may
result in dismissal.

[83 FR 44837, Sept. 4, 2018]

§1.740 Review period for section 208
formal complaints not governed by
section 208(b)(1) of the Act.

(a) Except in extraordinary cir-
cumstances, final action on a formal
complaint filed pursuant to section 208
of the Act, and not governed by section
208(b)(1), should be expected no later
than 270 days from the date the com-
plaint is filed with the Commission.

(b) The Enforcement Bureau shall
have the discretion to pause the 270-
day review period in situations where
actions outside the Commission’s con-
trol are responsible for unreasonably
delaying Commission review of a com-
plaint referenced in paragraph (a) of
this section.

[83 FR 44837, Sept. 4, 2018]
APPLICATIONS

§1.741 Scope.

The general rules relating to applica-
tions contained in §§1.742 through 1.748
apply to all applications filed by car-
riers except those filed by public cor-
respondence radio stations pursuant to
parts 80, 87, and 101 of this chapter, and
those filed by common carriers pursu-
ant to part 25 of this chapter. Parts 21
and 101 of this chapter contain general
rules applicable to applications filed
pursuant to these parts. For general
rules applicable to applications filed
pursuant to parts 80 and 87 of this
chapter, see such parts and subpart F

§1.743

of this part. For rules applicable to ap-
plications filed pursuant to part 25, see
said part.

[61 FR 26670, May 28, 1996]

§1.742 Place of filing, fees, and num-
ber of copies.

All applications which do not require
a fee shall be filed electronically
through the Commission’s Electronic
Comment Filing System if practicable.
Applications which must be filed in
hard copy format should be submitted
according to the procedures set forth
on the web page of the FCC’s Office of
the Secretary, htips://www.fcc.gov/sec-
retary. Hand-delivered applications will
be dated by the Secretary upon receipt
(mailed applications will be dated by
the Mail Branch) and then forwarded to
the Wireline Competition Bureau. All
applications accompanied by a fee pay-
ment should be filed in accordance
with §1.1105, Schedule of charges for
applications and other filings for the
wireline competition services.

[83 FR 2556, Jan. 18, 2018]

§1.743 Who may sign applications.

(a) Except as provided in paragraph
(b) of this section, applications, amend-
ments thereto, and related statements
of fact required by the Commission
must be signed by the applicant, if the
applicant is an individual; by one of
the partners, if the applicant is a part-
nership; by an officer or duly author-
ized employee, if the applicant is a cor-
poration; or by a member who is an of-
ficer, if the applicant is an unincor-
porated association. Applications,
amendments, and related statements of
fact filed on behalf of eligible govern-
ment entities such as states and terri-
tories of the United States, their polit-
ical subdivisions, the District of Co-
lumbia, and units of local government,
including incorporated municipalities,
must be signed by a duly elected or ap-
pointed official who is authorized to do
so under the laws of the applicable ju-
risdiction.

(b) Applications, amendments there-
to, and related statements of fact re-
quired by the Commission may be
signed by the applicant’s attorney in
case of the applicant’s physical dis-
ability or of his absence from the
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United States. The attorney shall in
that event separately set forth the rea-
son why the application is not signed
by the applicant. In addition, if any
matter is stated on the basis of the at-
torney’s belief only (rather than his
knowledge), he shall separately set
forth his reasons for believing that
such statements are true.

(c) Only the original of applications,
amendments, or related statements of
fact need be signed; copies may be con-
formed.

(d) Applications, amendments, and
related statements of fact need not be
signed under oath. Willful false state-
ments made therein, however, are pun-
ishable by fine and imprisonment, U.S.
Code, Title 18, section 1001, and by ap-
propriate administrative sanctions, in-
cluding revocation of station license
pursuant to section 312(a)(1) of the
Communications Act of 1934, as amend-
ed.

(e) ““‘Signed,” as used in this section,
means an original hand-written signa-
ture, except that by public notice in
the FEDERAL REGISTER the Wireline
Competition Bureau may allow signa-
ture by any symbol executed or adopt-
ed by the applicant with the intent
that such symbol be a signature, in-
cluding symbols formed by computer-
generated electronic impulses.

[28 FR 12450, Nov. 22, 1963, as amended at 53
FR 17193, May 16, 1988; 59 FR 59503, Nov. 17,
1994; 67 FR 13223, Mar. 21, 2002]

§1.744 Amendments.

(a) Any application not designated
for hearing may be amended at any
time by the filing of signed amend-
ments in the same manner, and with
the same number of copies, as was the
initial application. If a petition to
deny (or to designate for hearing) has
been filed, the amendment shall be
served on the petitioner.

(b) After any application is des-
ignated for hearing, requests to amend
such application may be granted by the
presiding officer upon good cause
shown by petition, which petition shall
be properly served upon all other par-
ties to the proceeding.

(c) The applicant may at any time be
ordered to amend his application so as
to make it more definite and certain.
Such order may be issued upon motion
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of the Commission (or the presiding of-
ficer, if the application has been des-
ignated for hearing) or upon petition of
any interested person, which petition
shall be properly served upon the appli-
cant and, if the application has been
designated for hearing, upon all parties
to the hearing.

[29 FR 6444, May 16, 1964, and 31 FR 143%4,
Nov. 9, 1966]

§1.745

The applicant may be required to
submit such additional documents and
written statements of fact, signed and
verified (or affirmed), as in the judg-
ment of the Commission (or the pre-
siding officer, if the application has
been designated for hearing) may be
necessary. Any additional documents
and written statements of fact required
in connection with applications under
Title II of the Communications Act
need not be verified (or affirmed).

[29 FR 6444, May 16, 1964]

Additional statements.

§1.746 Defective applications.

(a) Applications not in accordance
with the applicable rules in this chap-
ter may be deemed defective and re-
turned by the Commission without ac-
ceptance of such applications for filing
and consideration. Such applications
will be accepted for filing and consider-
ation if accompanied by petition show-
ing good cause for waiver of the rule
with which the application does not
conform.

(b) The assignment of a file number,
if any, to an application is for the ad-
ministrative convenience of the Com-
mission and does not indicate the ac-
ceptance of the application for filing
and consideration.

§1.747 Inconsistent or conflicting ap-
plications.

When an application is pending or
undecided, no inconsistent or con-
flicting application filed by the same
applicant, his successor or assignee, or
on behalf or for the benefit of said ap-
plicant, his successor, or assignee, will
be considered by the Commission.

§1.748 Dismissal of applications.

(a) Before designation for hearing. Any
application not designated for hearing
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may be dismissed without prejudice at
any time upon request of the applicant.
An applicant’s request for the return of
an application that has been accepted
for filing and consideration, but not
designated for hearing, will be deemed
a request for dismissal without preju-
dice. The Commission may dismiss an
application without prejudice before it
has been designated for hearing when
the applicant fails to comply or justify
noncompliance with Commission re-
quests for additional information in
connection with such application.

(b) After designation for hearing. A re-
quest to dismiss an application without
prejudice after it has been designated
for hearing shall be made by petition
properly served upon all parties to the
hearing and will be granted only for
good cause shown. An application may
be dismissed with prejudice after it has
been designated for hearing when the
applicant:

(1) Fails to comply with the require-
ments of §1.221(c);

(2) Otherwise fails to prosecute his
application; or

(3) Fails to comply or justify non-
compliance with Commission requests
for additional information in connec-
tion with such application.

[28 FR 12450, Nov. 22, 1963, as amended at 29
FR 6445, May 16, 1964]

§1.749 Action on application under
delegated authority.

Certain applications do not require
action by the Commission but, pursu-
ant to the delegated authority con-
tained in subpart B of part 0 of this
chapter, may be acted upon by the
Chief of the Wireline Competition Bu-
reau subject to reconsideration by the
Commission.

[67 FR 13223, Mar. 21, 2002]
SPECIFIC TYPES OF APPLICATIONS UNDER
TITLE II OF COMMUNICATIONS ACT

§1.761 Cross reference.

Specific types of applications under
Title III of the Communications Act in-
volving public correspondence radio
stations are specified in parts 23, 80, 87,
and 101 of this chapter.

[61 FR 26671, May 28, 1996]

§1.764

§1.763 Construction, extension, acqui-
sition or operation of lines.

(a) Applications under section 214 of
the Communications Act for authority
to construct a new line, extend any
line, acquire or operate any line or ex-
tension thereof, or to engage in trans-
mission over or by means of such addi-
tional or extended line, to furnish tem-
porary or emergency service, or to sup-
plement existing facilities shall be
made in the form and manner, with the
number of copies and accompanied by
the fees specified in part 63 of this
chapter.

(b) In cases under this section requir-
ing a certificate, notice is given to and
a copy of the application is filed with
the Secretary of Defense, the Secretary
of State (with respect to such applica-
tions involving service to foreign
points), and the Governor of each State
involved. Hearing is held if any of these
persons desires to be heard or if the
Commission determines that a hearing
should be held. Copies of applications
for certificates are filed with the regu-
latory agencies of the States involved.

[28 FR 12450, Nov. 22, 1963, as amended at 64
FR 39939, July 23, 1999]

§1.764 Discontinuance, reduction, or
impairment of service.

(a) Applications under section 214 of
the Communications Act for the au-
thority to discontinue, reduce, or im-
pair service to a community or part of
a community or for the temporary,
emergency, or partial discontinuance,
reduction, or impairment of service
shall be made in the form and manner,
with the number of copies specified in
part 63 of this chapter (see also subpart
G, part 1 of this chapter). Posted and
public notice shall be given the public
as required by part 63 of this chapter.

(b) In cases under this section requir-
ing a certificate, notice is given to and
a copy of the application is filed with
the Secretary of Defense, the Secretary
of State (with respect to such applica-
tions involving service to foreign
points), and the Governor of each State
involved. Hearing is held if any of these
persons desires to be heard or if the
Commission determines that a hearing
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should be held. Copies of all formal ap-
plications under this section request-
ing authorizations (including certifi-
cates) are filed with the Secretary of
Defense, the Secretary of State (with
respect to such applications involving
service to foreign points) and the Gov-
ernor of each State involved. Copies of
all applications under this section re-
questing authorizations (including cer-
tificates) are filed with the regulatory
agencies of the States involved.

[28 FR 12450, Nov. 22, 1963, as amended at 52
FR 5289, Feb. 20, 1987]

§1.767 Cable landing licenses.

(a) Applications for cable landing li-
censes under 47 U.S.C. 34-39 and Execu-
tive Order No. 10530, dated May 10, 1954,
should be filed in accordance with the
provisions of that Executive Order.
These applications should contain:

(1) The name, address and telephone
number(s) of the applicant;

(2) The Government, State, or Terri-
tory under the laws of which each cor-
porate or partnership applicant is orga-
nized;

(3) The name, title, post office ad-
dress, and telephone number of the offi-
cer and any other contact point, such
as legal counsel, to whom correspond-
ence concerning the application is to
be addressed;

(4) A description of the submarine
cable, including the type and number
of channels and the capacity thereof;

(5) A specific description of the cable
landing stations on the shore of the
United States and in foreign countries
where the cable will land. The descrip-
tion shall include a map showing spe-
cific geographic coordinates, and may
also include street addresses, of each
landing station. The map must also
specify the coordinates of any beach
joint where those coordinates differ
from the coordinates of the cable sta-
tion. The applicant initially may file a
general geographic description of the
landing points; however, grant of the
application will be conditioned on the
Commission’s final approval of a more
specific description of the landing
points, including all information re-
quired by this paragraph, to be filed by
the applicant no later than ninety (90)
days prior to construction. The Com-
mission will give public notice of the
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filing of this description, and grant of
the license will be considered final if
the Commission does not notify the ap-
plicant otherwise in writing no later
than sixty (60) days after receipt of the
specific description of the landing
points, unless the Commission des-
ignates a different time period;

(6) A statement as to whether the
cable will be operated on a common
carrier or non-common carrier basis;

(7) A list of the proposed owners of
the cable system, including each U.S.
cable landing station, their respective
voting and ownership interests in each
U.S. cable landing station, their re-
spective voting interests in the wet
link portion of the cable system, and
their respective ownership interests by
segment in the cable;

(8) For each applicant:

(i) The place of organization and the
information and certifications required
in §§63.18(h) and (o) of this chapter;

(ii) A certification as to whether or
not the applicant is, or is affiliated
with, a foreign carrier, including an en-
tity that owns or controls a cable land-
ing station, in any foreign country.
The certification shall state with spec-
ificity each such country;

(iii) A certification as to whether or
not the applicant seeks to land and op-
erate a submarine cable connecting the
United States to any country for which
any of the following is true. The cer-
tification shall state with specificity
the foreign carriers and each country:

(A) The applicant is a foreign carrier
in that country; or

(B) The applicant controls a foreign
carrier in that country; or

(C) There exists any entity that owns
more than 25 percent of the applicant,
or controls the applicant, or controls a
foreign carrier in that country.

(D) Two or more foreign carriers (or
parties that control foreign carriers)
own, in the aggregate, more than 25
percent of the applicant and are parties
to, or the beneficiaries of, a contrac-
tual relation (e.g., a joint venture or
market alliance) affecting the provi-
sion or marketing of arrangements for
the terms of acquisition, sale, lease,
transfer and use of capacity on the
cable in the United States; and
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(iv) For any country that the appli-
cant has listed in response to para-
graph (a)(8)(iii) of this section that is
not a member of the World Trade Orga-
nization, a demonstration as to wheth-
er the foreign carrier lacks market
power with reference to the criteria in
§63.10(a) of this chapter.

NOTE TO PARAGRAPH (a)(8)(iv): Under
§63.10(a) of this chapter, the Commission pre-
sumes, subject to rebuttal, that a foreign
carrier lacks market power in a particular
foreign country if the applicant dem-
onstrates that the foreign carrier lacks 50
percent market share in international trans-
port facilities or services, including cable
landing station access and backhaul facili-
ties, intercity facilities or services, and local
access facilities or services on the foreign
end of a particular route.

(9) A certification that the applicant
accepts and will abide by the routine
conditions specified in paragraph (g) of
this section; and

(10) Any other information that may
be necessary to enable the Commission
to act on the application.

NOTE TO PARAGRAPH (a)(10): Applicants for
cable landing licenses may be subject to the
consistency certification requirements of the
Coastal Zone Management Act (CZMA), 16
U.S.C. 1456, if they propose to conduct activi-
ties, in or outside of a coastal zone of a state
with a federally-approved management plan,
affecting any land or water use or natural re-
source of that state’s coastal zone. Before fil-
ing their applications for a license to con-
struct and operate a submarine cable system
or to modify the construction of a previously
approved submarine cable system, applicants
must determine whether they are required to
certify that their proposed activities will
comply with the enforceable policies of a
coastal state’s approved management pro-
gram. In order to make this determination,
applicants should consult National Oceanic
Atmospheric Administration (NOAA) regula-
tions, 15 CFR part 930, Subpart D, and review
the approved management programs of
coastal states in the vicinity of the proposed
landing station to verify that this type of ap-
plication is not a listed federal license activ-
ity requiring review. After the application is
filed, applicants should follow the procedures
specified in 15 CFR 930.54 to determine
whether any potentially affected state has
sought or received NOAA approval to review
the application as an unlisted activity. If it
is determined that any certification is re-
quired, applicants shall consult the affected
coastal state(s) (or designated state agen-
cy(ies)) in determining the contents of any
required consistency certification(s). Appli-
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cants may also consult the Office of Ocean
and Coastal Management (OCRM) within
NOAA for guidance. The cable landing li-
cense application filed with the Commission
shall include any consistency certification
required by section 1456(c)(3)(A) for any af-
fected coastal state(s) that lists this type of
application in its NOAA-approved coastal
management program and shall be updated
pursuant to §1.65 of the Commission’s rules,
47 CFR 1.65, to include any subsequently re-
quired consistency certification with respect
to any state that has received NOAA ap-
proval to review the application as an un-
listed federal license activity. Upon docu-
mentation from the applicant—or notifica-
tion from each coastal state entitled to re-
view the license application for consistency
with a federally approved coastal manage-
ment program—that the state has either
concurred, or by its inaction, is conclusively
presumed to have concurred with the appli-
cant’s consistency certification, the Com-
mission may take action on the application.

(11)(Q) If applying for authority to as-
sign or transfer control of an interest
in a cable system, the applicant shall
complete paragraphs (a)(1) through
(a)(3) of this section for both the trans-
feror/assignor and the transferee/as-
signee. Only the transferee/assignee
needs to complete paragraphs (a)(8)
through (a)(9) of this section. At the
beginning of the application, the appli-
cant should also include a narrative of
the means by which the transfer or as-
signment will take place. The applica-
tion shall also specify, on a segment
specific basis, the percentage of voting
and ownership interests being trans-
ferred or assigned in the cable system,
including in a U.S. cable landing sta-
tion. The Commission reserves the
right to request additional information
as to the particulars of the transaction
to aid it in making its public interest
determination.

(ii) In the event the transaction re-
quiring an assignment or transfer of
control application also requires the
filing of a foreign carrier affiliation no-
tification pursuant to §1.768, the appli-
cant shall reference in the application
the foreign carrier affiliation notifica-
tion and the date of its filing. See
§1.768. See also paragraph (g)(7) of this
section (providing for post-transaction
notification of pro forma assignments
and transfers of control).

(iii) An assignee or transferee must
notify the Commission no later than
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thirty (30) days after either consumma-
tion of the assignment or transfer or a
decision not to consummate the assign-
ment or transfer. The notification shall
identify the file numbers under which
the initial license and the authoriza-
tion of the assignment or transfer were
granted.

(b) These applications are acted upon
by the Commission after obtaining the
approval of the Secretary of State and
such assistance from any executive de-
partment or establishment of the Gov-
ernment as it may require.

(c) Original files relating to sub-
marine cable landing licenses and ap-
plications for licenses since June 30,
1934, are kept by the Commission. Such
applications for licenses (including all
documents and exhibits filed with and
made a part thereof, with the exception
of any maps showing the exact location
of the submarine cable or cables to be
licensed) and the licenses issued pursu-
ant thereto, with the exception of such
maps, shall, unless otherwise ordered
by the Commission, be open to public
inspection in the offices of the Com-
mission in Washington, D.C.

(d) Original files relating to licenses
and applications for licenses for the
landing operation of cables prior to
June 30, 1934, were kept by the Depart-
ment of State, and such files prior to
1930 have been transferred to the Exec-
utive and Foreign Affairs Branch of the
General Records Office of the National
Archives. Requests for inspection of
these files should, however, be ad-
dressed to the Federal Communica-
tions Commission, Washington, D.C.,
20554; and the Commission will obtain
such files for a temporary period in
order to permit inspection at the of-
fices of the Commission.

(e) A separate application shall be
filed with respect to each individual
cable system for which a license is re-
quested or a modification of the cable
system, renewal, or extension of an ex-
isting license is requested. Applicants
for common carrier cable landing li-
censes shall also separately file an
international section 214 authorization
for overseas cable construction.

(f) Applicants shall disclose to any
interested member of the public, upon
written request, accurate information
concerning the location and timing for
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the construction of a submarine cable
system authorized under this section.
This disclosure shall be made within 30
days of receipt of the request.

(g) Routine conditions. Except as oth-
erwise ordered by the Commission, the
following rules apply to each licensee
of a cable landing license granted on or
after March 15, 2002:

(1) Grant of the cable landing license
is subject to:

(i) All rules and regulations of the
Federal Communications Commission;

(ii) Any treaties or conventions relat-
ing to communications to which the
United States is or may hereafter be-
come a party; and

(iii) Any action by the Commission
or the Congress of the United States
rescinding, changing, modifying or
amending any rights accruing to any
person by grant of the license;

(2) The location of the cable system
within the territorial waters of the
United States of America, its terri-
tories and possessions, and upon its
shores shall be in conformity with
plans approved by the Secretary of the
Army. The cable shall be moved or
shifted by the licensee at its expense
upon request of the Secretary of the
Army, whenever he or she considers
such course necessary in the public in-
terest, for reasons of national defense,
or for the maintenance and improve-
ment of harbors for navigational pur-
poses;

(3) The licensee shall at all times
comply with any requirements of
United States government authorities
regarding the location and conceal-
ment of the cable facilities, buildings,
and apparatus for the purpose of pro-
tecting and safeguarding the cables
from injury or destruction by enemies
of the United States of America;

(4) The licensee, or any person or
company controlling it, controlled by
it, or under direct or indirect common
control with it, does not enjoy and
shall not acquire any right to handle
traffic to or from the United States, its
territories or its possessions unless
such service is authorized by the Com-
mission pursuant to section 214 of the
Communications Act, as amended;

(5)(1) The licensee shall be prohibited
from agreeing to accept special conces-
sions directly or indirectly from any
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foreign carrier, including any entity
that owns or controls a foreign cable
landing station, where the foreign car-
rier possesses sufficient market power
on the foreign end of the route to affect
competition adversely in the U.S. mar-
ket, and from agreeing to accept spe-
cial concessions in the future.

(ii) For purposes of this section, a
special concession is defined as an ex-
clusive arrangement involving serv-
ices, facilities, or functions on the for-
eign end of a U.S. international route
that are necessary to land, connect, or
operate submarine cables, where the
arrangement is not offered to similarly
situated U.S. submarine cable owners,
indefeasible-right-of-user holders, or
lessors, and includes arrangements for
the terms for acquisition, resale, lease,
transfer and use of capacity on the
cable; access to collocation space; the
opportunity to provide or obtain
backhaul capacity; access to technical
network information; and interconnec-
tion to the public switched tele-
communications network.

(iii) Licensees may rely on the Com-
mission’s list of foreign carriers that
do not qualify for the presumption that
they lack market power in particular
foreign points for purposes of deter-
mining which foreign carriers are the
subject of the requirements of this sec-
tion. The Commission’s list of foreign
carriers that do not qualify for the pre-
sumption that they lack market power
is available from the Office of Inter-
national Affairs’ website at: htips:/
www.fce.gov/international-affairs.

(6) Except as provided in paragraph
(2)(7) of this section, the cable landing
license and rights granted in the 1li-
cense shall not be transferred, as-
signed, or disposed of, or disposed of in-
directly by transfer of control of the li-
censee, unless the Federal Communica-
tions Commission gives prior consent
in writing;

(7 A pro forma assignee or person or
company that is the subject of a pro
forma transfer of control of a cable
landing license is not required to seek
prior approval for the pro forma trans-
action. A pro forma assignee or person
or company that is the subject of a pro
forma transfer of control must notify
the Commission no later than thirty
(30) days after the assignment or trans-
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fer of control is consummated. The no-
tification must certify that the assign-
ment or transfer of control was pro
forma, as defined in §63.24 of this chap-
ter, and, together with all previous pro
forma transactions, does not result in a
change of the licensee’s ultimate con-
trol. The licensee may file a single no-
tification for an assignment or transfer
of control of multiple licenses issued in
the name of the licensee if each license
is identified by the file number under
which it was granted;

(8) Unless the licensee has notified
the Commission in the application of
the precise locations at which the cable
will land, as required by paragraph
(a)(5) of this section, the licensee shall
notify the Commission no later than
ninety (90) days prior to commencing
construction at that landing location.
The Commission will give public notice
of the filing of each description, and
grant of the cable landing license will
be considered final with respect to that
landing location unless the Commis-
sion issues a notice to the contrary no
later than sixty (60) days after receipt
of the specific description. See para-
graph (a)(b) of this section;

(9) The Commission reserves the
right to require the licensee to file an
environmental assessment should it de-
termine that the landing of the cable
at the specific locations and construc-
tion of necessary cable landing stations
may significantly affect the environ-
ment within the meaning of §1.1307 im-
plementing the National Environ-
mental Policy Act of 1969. See §1.1307(a)
and (b). The cable landing license is
subject to modification by the Com-
mission under its review of any envi-
ronmental assessment or environ-
mental impact statement that it may
require pursuant to its rules. See also
§1.1306 note 1 and §1.1307(c) and (d);

(10) The Commission reserves the
right, pursuant to section 2 of the
Cable Landing License Act, 47 U.S.C.
35, Executive Order No. 10530 as amend-
ed, and section 214 of the Communica-
tions Act of 1934, as amended, 47 U.S.C.
214, to impose common carrier regula-
tion or other regulation consistent
with the Cable Landing License Act on
the operations of the cable system if it
finds that the public interest so re-
quires;
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(11) The licensee, or in the case of
multiple licensees, the licensees collec-
tively, shall maintain de jure and de
facto control of the U.S. portion of the
cable system, including the cable land-
ing stations in the United States, suffi-
cient to comply with the requirements
of the Commission’s rules and any spe-
cific conditions of the license;

(12) The licensee shall comply with
the requirements of §1.768;

(13) The licensee shall file annual
international circuit capacity reports
as required by §43.82 of this chapter.

(14) The cable landing license is rev-
ocable by the Commission after due no-
tice and opportunity for hearing pursu-
ant to section 2 of the Cable Landing
License Act, 47 U.S.C. 35, or for failure
to comply with the terms of the license
or with the Commission’s rules; and

(15) The licensee must notify the
Commission within thirty (30) days of
the date the cable is placed into serv-
ice. The cable landing license shall ex-
pire twenty-five (25) years from the in-
service date, unless renewed or ex-
tended upon proper application. Upon
expiration, all rights granted under the
license shall be terminated.

(16) Licensees shall file submarine
cable outage reports as required in 47
CFR part 4.

(h) Applicants/Licensees. Except as
otherwise required by the Commission,
the following entities, at a minimum,
shall be applicants for, and licensees
on, a cable landing license:

(1) Any entity that owns or controls
a cable landing station in the United
States; and

(2) All other entities owning or con-
trolling a five percent (56%) or greater
interest in the cable system and using
the U.S. points of the cable system.

(1) Processing of cable landing license
applications. The Commission will take
action upon an application eligible for
streamlined processing, as specified in
paragraph (k) of this section, within
forty-five (45) days after release of the
public notice announcing the applica-
tion as acceptable for filing and eligi-
ble for streamlined processing. If the
Commission deems an application
seeking streamlined processing accept-
able for filing but ineligible for stream-
lined processing, or if an applicant does
not seek streamlined processing, the
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Commission will issue public notice in-
dicating that the application is ineli-
gible for streamlined processing. With-
in ninety (90) days of the public notice,
the Commission will take action upon
the application or provide public notice
that, because the application raises
questions of extraordinary complexity,
an additional 90-day period for review
is needed. Each successive 90-day pe-
riod may be so extended.

(j) Applications for streamlining. Each
applicant seeking to use the stream-
lined grant procedure specified in para-
graph (i) of this section shall request
streamlined processing in its applica-
tion. Applications for streamlined
processing shall include the informa-
tion and certifications required by
paragraph (k) of this section. On the
date of filing with the Commission, the
applicant shall also send a complete
copy of the application, or any major
amendments or other material filings
regarding the application, to: U.S. Co-
ordinator, EB/CIP, 