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electronically rotatable antennas, pro-
vided the applicant for equipment au-
thorization can demonstrate that its 
sensing antenna provides at least the 
same performance as an 
omnidirectional antenna with 0 dBi 
gain. 

(2) Channel availability check time. A 
white space device may start operating 
on a TV channel if no TV, wireless 
microphone or other low power auxil-
iary device signals above the detection 
threshold are detected within a min-
imum time interval of 30 seconds. 

(3) In-service monitoring. A white 
space device must perform in-service 
monitoring of an operating channel at 
least once every 60 seconds. There is no 
minimum channel availability check 
time for in-service monitoring. 

(4) Channel move time. After a TV, 
wireless microphone or other low 
power auxiliary device signal is de-
tected on a white space device oper-
ating channel, all transmissions by the 
white space device must cease within 
two seconds. 

PART 16—DIGITAL 
DISCRIMINATION OF ACCESS 

Sec. 
16.1 Purpose. 
16.2 Definitions. 
16.3 Digital discrimination of access prohib-

ited. 
16.4 Findings of discrimination. 
16.5 Technical and economic feasibility. 
16.6 Enforcement. 
16.7 Advisory opinions. 

AUTHORITY: 47 U.S.C. 1754, unless otherwise 
noted. 

SOURCE: 89 FR 4162, Jan. 22, 2024, unless 
otherwise noted. 

§ 16.1 Purpose. 

The purpose of this part is to imple-
ment section 60506 of the Infrastruc-
ture Investment and Jobs Act, 135 Stat. 
429 (2021) (Infrastructure Act) that re-
quires the Commission to adopt rules 
to facilitate equal access to broadband 
internet access service, taking into ac-
count the issues of technical and eco-
nomic feasibility presented by that ob-
jective, including: 

(a) Preventing digital discrimination 
of access based on income level, race, 

ethnicity, color, religion, or national 
origin; and 

(b) Identifying necessary steps for 
the Commission to take to eliminate 
discrimination described in this part. 

§ 16.2 Definitions. 
Broadband internet access service is de-

fined by § 8.1(b) of this subchapter. 
Broadband provider is defined by 

§ 54.1600(b) of this chapter. 
Consumer includes current and poten-

tial subscribers, individual persons, 
groups of persons, individual organiza-
tions, and groups of organizations hav-
ing the capacity to subscribe to and re-
ceive broadband internet access serv-
ice. 

Covered entity includes broadband 
internet access service providers and 
entities that provide services that fa-
cilitate and affect consumer access to 
broadband internet access service, in-
cluding but not limited to: 

(1) Broadband internet access service 
providers; 

(2) Contractors retained by, or enti-
ties working through partnership 
agreements or other business arrange-
ments with, broadband internet access 
service providers; 

(3) Entities facilitating or involved in 
the provision of broadband internet ac-
cess service; 

(4) Entities maintaining and upgrad-
ing network infrastructure; and, 

(5) Entities that otherwise affect con-
sumer access to broadband internet ac-
cess service. 

Covered elements of service is defined 
as any components of service quality 
or terms and conditions on which 
broadband internet access service is 
provided. The definition includes, but 
is not limited to: 

(1) Deployment of broadband infra-
structure, network upgrades, and net-
work maintenance; 

(2) Service quality components and 
the terms and conditions on which 
broadband internet access service is 
provided, including but not limited to 
speeds, capacities, latency, data caps, 
throttling, pricing, promotional rates, 
imposition of late fees, opportunity for 
equipment rental, installation time, 
contract renewal terms, service termi-
nation terms, and use of customer 
credit and account history; 
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(3) Marketing, advertisement, and 
outreach; and 

(4) Technical service, onsite service, 
and other provision of customer serv-
ice. 

Covered services is defined as 
broadband internet access service by 
§ 8.1(b) of this subchapter. 

Digital discrimination of access means 
policies or practices, not justified by 
genuine issues of technical or economic 
feasibility, that differentially impact 
consumers’ access to broadband inter-
net access service based on their in-
come level, race, ethnicity, color, reli-
gion, or national origin or are intended 
to have such differential impact. 

Economically feasible means reason-
ably achievable as evidenced by prior 
success by covered entities under simi-
lar circumstances or demonstrated new 
economic conditions clearly indicating 
that the policy or practice in question 
may reasonably be adopted, imple-
mented, and utilized. 

Equal access means the opportunity 
to subscribe to an offered service that 
provides comparable speeds, capacity, 
latency, and other quality of service 
metrics in a given area, for comparable 
terms and conditions. 

Subscriber is defined as a subscriber 
to broadband internet access service as 
defined as in § 8.1(b) of this subchapter. 

Technically feasible means reasonably 
achievable as evidenced by prior suc-
cess by covered entities under similar 
circumstances or demonstrated techno-
logical advances clearly indicating 
that the policy or practice in question 
may reasonably be adopted, imple-
mented, and utilized. 

§ 16.3 Digital discrimination of access 
prohibited. 

(a) This section provides the Com-
mission’s interpretation of actions that 
constitute digital discrimination of ac-
cess under 47 U.S.C. 1754. 

(b) It shall be unlawful for any 
broadband provider, or covered entity 
as described in this part, to adopt, im-
plement or utilize policies or practices, 
not justified by genuine issues of tech-
nical or economic feasibility, that dif-
ferentially impact consumers’ access 
to broadband internet access service 
based on their income level, race, eth-
nicity, color, religion, or national ori-

gin or are intended to have such dif-
ferential impact. 

§ 16.4 Findings of discrimination. 

(a) Discriminatory treatment. The Com-
mission may find that a covered entity 
engaged in intentional discrimination 
by direct evidence or circumstantial 
evidence that the covered entity’s pol-
icy or practice was adopted, imple-
mented, or utilized with the intent to 
differentially impact consumers’ access 
to covered services or covered elements 
of service on one or more of the bases 
listed in section 60506(b) of the Infra-
structure Act. 

(b) Discriminatory effect. The Commis-
sion may find that a covered entity 
adopted, implemented, or utilized a 
policy or practice that had a discrimi-
natory effect on one or more of the 
bases listed in section 60506(b) of the 
Infrastructure Act. A discriminatory 
effect occurs when a facially neutral 
policy or practice differentially im-
pacts consumers’ access to covered 
services or covered elements of service. 

§ 16.5 Technical and economic feasi-
bility. 

(a) Where the Commission deter-
mines that a covered entity’s policy or 
practice is motivated by discrimina-
tory intent on the basis of income 
level, race, ethnicity, color, religion, or 
national origin, the entity will not be 
found liable for digital discrimination 
of access if the policy or practice is 
justified by genuine issues of technical 
or economic feasibility. 

(b) Where the Commission deter-
mines that a covered entity’s policy or 
practice has discriminatory effects on 
the basis of income level, race, eth-
nicity, color, religion, or national ori-
gin, the entity will not be found liable 
for digital discrimination of access if 
the policy or practice is justified by 
genuine issues of technical or economic 
feasibility. 

(c) Covered entities have the burden 
of proving to the Commission that a 
policy or practice under investigation 
is justified by genuine issues of tech-
nical or economic feasibility. This may 
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include proof that available, less dis-
criminatory alternatives were not rea-
sonably achievable at the time the pol-
icy or practice was adopted, imple-
mented, or utilized because of genuine 
technical or economic constraints. 

(d) Genuine issues of technical or 
economic feasibility must be dem-
onstrated by a preponderance of the 
evidence, with the covered entity pro-
viding the Commission all of the em-
pirical evidence and documentation 
needed to substantiate the technical or 
economic justifications for the policy 
or practice under investigation. 

(e) The Commission will determine 
on a case-by-case basis whether gen-
uine issues of technical or economic 
feasibility justified the adoption, im-
plementation, or utilization of a policy 
or practice that was motivated by dis-
criminatory intent on the basis of in-
come level, race, ethnicity, color, reli-
gion, or national origin, or that caused 
discriminatory effects on one or more 
of these bases. 

§ 16.6 Enforcement. 
Any allegation that a covered entity 

has violated the regulations in this 
part may be referred to the Commis-
sion’s Enforcement Bureau. 

§ 16.7 Advisory opinions. 
(a) Procedures. (1) Any entity that is 

subject to the Commission’s rules im-
plementing section 60506 of the Infra-
structure Act may request an advisory 
opinion from the Enforcement Bureau 
regarding the permissibility of its own 
policies and practices affecting access 
to broadband internet access service. 
Requests for advisory opinions may be 
filed via the Commission’s website or 
with the Office of the Secretary and 
must be copied to the Chief of the En-
forcement Bureau and the Chief of the 
Investigations and Hearings Division of 
the Enforcement Bureau. 

(2) The Enforcement Bureau may, in 
its discretion, determine whether to 
issue an advisory opinion in response 
to a particular request or group of re-
quests and will inform each requesting 
entity, in writing, whether the Bureau 
plans to issue an advisory opinion re-
garding the matter in question. 

(3) Requests for advisory opinions 
must relate to a current or proposed 

policy or practice that the requesting 
party intends to pursue. The Enforce-
ment Bureau will not respond to re-
quests if the same or substantially the 
same conduct is the subject of a cur-
rent government investigation or pro-
ceeding, including any ongoing litiga-
tion or open rulemaking at the Com-
mission. 

(4) Requests for advisory opinions 
must be accompanied by all material 
information sufficient for Enforcement 
Bureau staff to make a determination 
on the proposed conduct for which re-
view is requested. Requesters must cer-
tify that factual representations made 
to the Bureau are truthful and accu-
rate, and that they have not inten-
tionally omitted any information from 
the request. A request for an advisory 
opinion that is submitted by a business 
entity or an organization must be exe-
cuted by an individual who is author-
ized to act on behalf of that entity or 
organization. 

(5) Enforcement Bureau staff will 
have discretion to ask parties request-
ing opinions, as well as other parties 
that may have information relevant to 
the request or that may be impacted by 
the proposed conduct, for additional in-
formation that the staff deems nec-
essary to respond to the request. Such 
additional information, if furnished 
orally or during an in-person con-
ference with Bureau staff, shall be 
promptly confirmed in writing. Parties 
are not obligated to respond to staff in-
quiries related to advisory opinions. If 
a requesting party fails to respond to a 
staff inquiry, then the Bureau may dis-
miss that party’s request for an advi-
sory opinion. If a party voluntarily re-
sponds to a staff inquiry for additional 
information, then it must do so by a 
deadline to be specified by Bureau 
staff. Advisory opinions will expressly 
state that they rely on the representa-
tions made by the requesting party, 
and that they are premised on the spe-
cific facts and representations in the 
request and any supplemental submis-
sions. 

(b) Response. After review of a re-
quest submitted hereunder, the En-
forcement Bureau will: 

(1) Issue an advisory opinion that 
will state the Bureau’s determination 
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as to whether or not the policy or prac-
tice detailed in the request complies 
with the Commission’s rules imple-
menting section 60506 of the Infrastruc-
ture Act; 

(2) Issue a written statement declin-
ing to respond to the request; or 

(3) Take such other position or action 
as it considers appropriate. An advi-
sory opinion states only the enforce-
ment intention of the Enforcement Bu-
reau as of the date of the opinion, and 
it is not binding on any party. Advi-
sory opinions will be issued without 
prejudice to the Enforcement Bureau 
or the Commission to reconsider the 
questions involved, or to rescind or re-
voke the opinion. Advisory opinions 
will not be subject to appeal or further 
review. 

(c) Enforcement effect. The Enforce-
ment Bureau will have discretion to in-
dicate the Bureau’s lack of enforce-
ment intent in an advisory opinion 
based on the facts, representations, and 
warranties made by the requesting 
party. If the Bureau determines that a 
policy or practice currently in effect 
violates Commission rules, it may pro-
vide in the opinion that it will not take 
enforcement action within a designated 
time period if the policy or practice is 
promptly corrected. The requesting 
party may rely on the opinion only to 
the extent that the request fully and 
accurately contains all the material 
facts and circumstances. Should the 
Bureau or Commission rescind a pre-
viously issued advisory opinion, the re-
questing party must promptly dis-
continue use of the relevant policy or 
practice in order to remain in compli-
ance with our rules. 

(d) Public disclosure. The Enforcement 
Bureau will make advisory opinions 
available to the public on the Commis-
sion’s website. The Bureau will also 
publish the initial request for guidance 
and any associated materials. Parties 
soliciting advisory opinions may re-
quest confidential treatment of infor-
mation submitted in connection with a 
request for an advisory opinion pursu-
ant to § 0.459 of this subchapter. 

(e) Withdrawal of request. Any re-
questing party may withdraw a request 
for review at any time prior to receipt 
of notice that the Enforcement Bureau 
intends to issue an adverse opinion, or 

the issuance of an opinion. The En-
forcement Bureau remains free, how-
ever, to submit comments to such re-
questing party as it deems appropriate. 
Failure to take action after receipt of 
documents or information, whether 
submitted pursuant to this procedure 
or otherwise, does not in any way limit 
or stop the Bureau from taking such 
action at such time thereafter as it 
deems appropriate. The Bureau re-
serves the right to retain documents 
submitted to it under this procedure or 
otherwise and to use them for all gov-
ernmental purposes. 

PART 17—CONSTRUCTION, MARK-
ING, AND LIGHTING OF AN-
TENNA STRUCTURES 

Subpart A—General Information 

Sec. 
17.1 Basis and purpose. 
17.2 Definitions. 
17.4 Antenna structure registration. 
17.5 Commission consideration of applica-

tions for station authorization. 
17.6 Responsibility for painting and lighting 

compliance. 

Subpart B—Federal Aviation Administration 
Notification Criteria 

17.7 Antenna structures requiring notifica-
tion to the FAA. 

17.8 Establishment of antenna farm areas. 
17.9 Designated antenna farm areas. 
17.10 Antenna structures over 304.80 meters 

(1,000 feet) in height. 
17.14–17.17 [Reserved] 

Subpart C—Specifications for Obstruction 
Marking and Lighting of Antenna 
Structures 

17.21 Painting and lighting, when required. 
17.22 [Reserved] 
17.23 Specifications for painting and light-

ing antenna structures. 
17.24 Existing structures. 
17.25–17.45 [Reserved] 
17.47 Inspection of antenna structure lights 

and associated control equipment. 
17.48 Notification of extinguishment or im-

proper functioning of lights. 
17.49 Recording of antenna structure light 

inspections in the owner record. 
17.50 Cleaning and repainting. 
17.51 [Reserved] 
17.53 Lighting equipment and paint. 
17.54 Rated lamp voltage. 
17.56 Maintenance of lighting equipment. 
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