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invoice within thirty (30) calendar days
from the issuance date of the demur-
rage or detention invoice it received. If
such a billing party does not issue a de-
murrage or detention invoice within
thirty (30) calendar days from the
issuance date of the demurrage or de-
tention invoice it received, then the
billed party is not required to pay the
charge.

(c) A non-vessel-operating common
carrier (NVOCC) can be both a billing
and billed party in relation to the same
charge. When an NVOCC is acting in
both roles, it can inform its billing
party that the charge has been dis-
puted by the NVOCC’s billed party. The
NVOCC’s billing party must then pro-
vide an additional thirty (30) calendar
days for the NVOCC to dispute the
charge upon this notice.

(d) If the billing party invoices an in-
correct person, the billing party may
issue an invoice to the correct billed
party provided that such issuance is
within thirty (30) calendar days from
the date on which the charge was last
incurred. If the billing party does not
issue this corrected demurrage or de-
tention invoice within thirty (30) cal-
endar days from the date on which the
charge was last incurred, then the
billed party is not required to pay the
charge.

§541.8 Requests for fee mitigation, re-
fund, or waiver.

(a) The billing party must allow the
billed party at least thirty (30) cal-
endar days from the invoice issuance
date to request mitigation, refund, or
waiver of fees from the billing party.

(b) If a billing party receives a fee
mitigation, refund, or waiver request
from a billed party, the billing party
must attempt to resolve the request
within thirty (30) calendar days of re-
ceiving such a request or at a later
date as agreed upon by both parties.

§541.9-541.98 [Reserved]

§541.99 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The Commission has received Office
of Management and Budget approval
for this collection of information pur-
suant to the Paperwork Reduction Act
of 1995, as amended. The valid control

46 CFR Ch. IV (10-1-24 Edition)

number for this collection of informa-
tion is 3072-0073.

[89 FR 41895, May 14, 2024]
Subpart B [Reserved]

PART 542—COMMON CARRIER
PROHIBITIONS

Sec.

542.1 Definition of unreasonable refusal of
cargo space accommodations when avail-
able and unreasonable refusal to deal or
negotiate with respect to vessel space
provided by an ocean common carrier.

542.2-542.98 [Reserved]

542.99 OMB control number assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 553; and 46 U.S.C. 40104,
46105, 40307, 4050140503, 40901-40904, 41101-
41106.

SOURCE: 89 FR 59671, July 23, 2024, unless
otherwise noted.

§542.1 Definition of unreasonable re-
fusal of cargo space accommoda-
tions when available and unreason-
able refusal to deal or negotiate
with respect to vessel space pro-
vided by an ocean common carrier.

(a) Purpose. This part establishes the
elements and definitions necessary for
the Federal Maritime Commission
(Commission) to apply 46 TU.S.C.
41104(a)(3) with respect to refusals of
cargo space accommodations when
available for containerized cargo and
to apply 46 U.S.C. 41104(a)(10) with re-
spect to refusals of vessel space accom-
modations provided by an ocean com-
mon carrier with respect to container-
ized cargo. This part applies to com-
plaints brought before the Commission
by a private party and enforcement
cases brought by the Commission.

(b) Definitions. For the purposes of
this section:

Blank sailing means a sailing skip-
ping one or more specific port(s) while
still traversing the rest of the sched-
uled route or the entire sailing being
canceled.

Cargo space accommodations means
space which has been negotiated for or
confirmed aboard the vessel of an
ocean common carrier for laden con-
tainers being imported to or exported
from the United States. Cargo space
accommodations includes the services
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necessary to access and load or unload
cargo from a vessel calling at a U.S.
port.

Documented export policy means a
written report produced by an ocean
common carrier that details the ocean
common carrier’s practices and proce-
dures for U.S. outbound services.

Sweeper vessel means a vessel exclu-
sively designated to load and move
empty containers from a U.S. port for
the purpose of transporting them to
another designated location.

Transportation factors means factors
that encompass the vessel operation
considerations underlying an ocean
common carrier’s ability to accommo-
date laden cargo for import or export,
which can include, but are not limited
to, vessel safety and stability, weather-
related scheduling considerations, and
other factors related to vessel oper-
ation outside the vessel operator’s con-
trol and not reasonably foreseeable.

Unreasonable means ocean common
carrier conduct that unduly restricts
the ability of shippers to meaningfully
access ocean carriage services from
that ocean common carrier.

Vessel space accommodations means
space available aboard a vessel of an
ocean common carrier for laden con-
tainers being imported to or exported
from the United States. Vessel space
accommodations also includes the
services necessary to book or access
vessel space accommodations.

(c) Elements for claims. The following
elements are necessary to establish a
successful private party or enforce-
ment claim under 46 U.S.C. 41104(a)(3)
with respect to refusals of cargo space
accommodations when available:

(1) The respondent must be an ocean
common carrier as defined in 46 U.S.C.
40102;

(2) The respondent refuses or refused
cargo space accommodations when
available; and

(3) The ocean common carrier’s con-
duct is unreasonable.

(d) Non-binding considerations when
evaluating unreasonable conduct. In
evaluating the reasonableness of an
ocean common carrier’s refusal to pro-
vide cargo space accommodations, the
Commission may consider the fol-
lowing factors:

§542.1

(1) Whether the ocean common car-
rier followed a documented export pol-
icy that enables the timely and effi-
cient movement of export cargo;

(2) Whether the ocean common car-
rier made a good faith effort to miti-
gate the impact of a refusal;

(3) Whether the refusal was based on
legitimate transportation factors; and

(4) Any other relevant factors or con-
duct.

(e) Non-binding examples of unreason-
able conduct. The following are exam-
ples of the kinds of conduct that may
be considered unreasonable under 46
U.S.C. 41104(2)(3) when linked to a re-
fusal to provide cargo space accom-
modations:

(1) Blank sailings or schedule
changes with no advance notice or with
insufficient advance notice;

(2) Vessel capacity limitations not
justified by legitimate transportation
factors;

(3) Failing to alert or notify shippers
with confirmed bookings of any other
changes to the sailing that will affect
when their cargo arrives at its destina-
tion port;

(4) Scheduling insufficient time for
cargo tendering or vessel loading so
that cargo is constructively refused;

(5) Providing inaccurate or unreliable
vessel information; or

(6) The de facto, absolute, or system-
atic exclusion of exports in providing
cargo space accommodations.

(f) Elements for claims. The following
elements are necessary to establish a
successful private party or enforce-
ment claim under 46 U.S.C. 41104(a)(10)
with respect to refusals of vessel space
accommodations provided by an ocean
common carrier:

(1) The respondent must be an ocean
common carrier as defined in 46 U.S.C.
40102;

(2) The respondent refuses or refused
to deal or negotiate with respect to
vessel space accommodations; and

(3) The ocean common carrier’s con-
duct is unreasonable.

(g) Non-binding considerations when
evaluating unreasonable conduct. In
evaluating the reasonableness of an
ocean common carrier’s refusal to deal
or negotiate with respect to vessel
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space accommodations, the Commis-
sion may consider the following fac-
tors:

(1) Whether the ocean common car-
rier followed a documented export pol-
icy that enables the timely and effi-
cient movement of export cargo;

(2) Whether the ocean common car-
rier engaged in good faith negotiations;

(3) Whether the refusal was based on
legitimate transportation factors; and

(4) Any other relevant factors or con-
duct.

(h) Non-Binding examples of unreason-
able conduct. The following are exam-
ples of the kinds of conduct that may
be considered unreasonable under 46
U.S.C. 41104(a)(10) when linked to a re-
fusal to deal or negotiate:

(1) Quoting rates that are so far
above current market rates they can-
not be considered a good faith offer or
an attempt at engaging in good faith
negotiations; or

(2) The de facto, absolute, or system-
atic exclusion of exports in providing
vessel space accommodations.

(1) Use of sweeper vessels. Ocean com-
mon carriers are not precluded from
using sweeper vessels previously des-
ignated for that purpose to reposition
empty containers; however, the des-
ignation of a vessel as a sweeper vessel
is subject to Commission review to de-
termine whether the designation re-
sults in an unreasonable refusal of
ocean carriage services.

(j) [Reserved]

(k) Shifting the burden of production.
In accordance with applicable laws, the
following standard applies:

(1) The initial burden of production
to establish a prima facie case of a vio-
lation of this part is with the com-
plainant or the Commission’s Bureau
of Enforcement, Investigations, and
Compliance.

(2) Once a complainant sets forth a
prima facie case of a violation, the bur-
den shifts to the ocean common carrier
to justify that its actions were reason-
able.

(3) The ultimate burden of persuading
the Commission always remains with
the complainant or the Commission’s
Bureau of Enforcement, Investigations,
and Compliance.

EFFECTIVE DATE NOTE: At 89 FR 59672, July
23, 2024, §542.1 was amended by adding para-

46 CFR Ch. IV (10-1-24 Edition)

graph (j), delayed indefinitely. For the con-
venience of the user, the added text is set
forth as follows:

§542.1 Definition of unreasonable refusal of
cargo space accommodations when avail-
able and unreasonable refusal to deal or
negotiate with respect to vessel space
provided by an ocean common carrier.

* * * * *

(j) Documented export policy. Ocean common
carriers must file with the Federal Maritime
Commission a documented export policy
that enables the timely and efficient move-
ment of export cargo.

(1) Each ocean common carrier must sub-
mit a documented export policy to the Com-
mission once per calendar year and include,
in a manner prescribed by the Commission,
pricing strategies, services offered, strate-
gies for equipment provision, and descrip-
tions of markets served. Updates may be sub-
mitted more than once per year if the ocean
common carrier chooses to do so. Other top-
ics a documented export policy should also
address, if applicable, include:

(i) The effect of blank sailings or other
schedule disruptions on the ocean common
carrier’s ability to accept shipments;

(ii) The ocean common carrier’s rules and
practices for the designation and use of
sweeper vessels; and

(iii) The alternative remedies or assistance
the ocean common carrier would make avail-
able to a shipper to whom it refused vessel
space accommodations.

(2) A documented export policy required to
be filed by this part must be submitted to:
Director, Bureau of Trade Analysis, Federal
Maritime Commission, exportpolicy@fmc.gov.

(3) The documented export policies filed in
accordance with this section shall not be cir-
culated outside of the Federal Maritime
Commission. These documents, and the in-
formation contained therein, shall not be
publicly disclosable, in whole or in part, in-
cluding in response to requests under the
Freedom of Information Act. The informa-
tion may, however, be disclosed to the extent
that it is relevant to an administrative or ju-
dicial action or proceeding; or to either
House of Congress, or a duly authorized com-
mittee or subcommittee of Congress.

§542.2-542.98 [Reserved]

§542.99 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The Commission has received Office
of Management and Budget approval
for the collection of information in
§542.1(k) pursuant to the Paperwork
Reduction Act of 1995, as amended. The
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valid control number for this collec-
tion is 3072-XXXX.

EFFECTIVE DATE NOTE: At 89 FR 59672, July
23, 2024, §542.99 was added, delayed indefi-
nitely.

PART 545—INTERPRETATIONS AND
STATEMENTS OF POLICY

Sec.

545.1 Interpretation of Shipping Act of
1984—Refusal to negotiate with shippers’
associations.

545.2 Interpretation of Shipping Act of
1984—Unpaid ocean freight charges.

545.3 Interpretation of §515.23(b) of this
chapter—Payment pursuant to a claim
against an ocean transportation inter-
mediary.

545.4 Interpretation of Shipping Act of
1984—Unjust and unreasonable practices.

545.5 Interpretation of Shipping Act of
1984—Unjust and unreasonable practices
with respect to demurrage and detention.

AUTHORITY: 5 U.S.C. 553; 46 U.S.C. 305, 40307,
4050140503, 41101-41106, and 40901-40904; 46
CFR 515.23

§545.1 Interpretation of Shipping Act
of 1984—Refusal to negotiate with
shippers’ associations.

(a) 46 U.S.C. 40502 authorizes ocean
common carriers and agreements be-
tween or among ocean common car-
riers to enter into a service contract
with a shippers’ association, subject to
the requirements of the Shipping Act
of 1984 (‘‘Act”). 46 U.S.C. 41104(a)(10)
prohibits carriers from unreasonably
refusing to deal or negotiate. 46 U.S.C.
40307(a)(3) exempts from the antitrust
laws any activity within the scope of
the Act, undertaken with a reasonable
basis to conclude that it is pursuant to
a filed and effective agreement.

(b) The Federal Maritime Commis-
sion interprets these provisions to es-
tablish that a common carrier or con-
ference may not require a shippers’ as-
sociation to obtain or apply for a Busi-
ness Review Letter from the Depart-
ment of Justice prior to or as part of a
service contract negotiation process.

[63 FR 43698, Oct. 28, 1988. Redesignated and
amended at 64 FR 7813, Feb. 17, 1999; 64 FR
9922, Mar. 1, 1999; 74 FR 50732, Oct. 1, 2009; 85
FR 9684, Feb. 20, 2020]

§545.4

§545.2 Interpretation of Shipping Act
of 1984—Unpaid ocean freight
charges.

Section 10(a)(1) of the Shipping Act
of 1984 (46 U.S.C. 41102(a)) states that it
is unlawful for any person to obtain or
attempt to obtain transportation for
property at less than the properly ap-
plicable rates, by any ‘‘unjust or unfair
device or means.”” An essential element
of the offense is use of an ‘‘unjust or
unfair device or means.”” In the absence
of evidence of bad faith or deceit, the
Federal Maritime Commission will not
infer an ‘‘unjust or unfair device or
means’’ from the failure of a shipper to
pay ocean freight. An ‘“‘unjust or unfair
device or means’” could be inferred
where a shipper, in bad faith, induced
the carrier to relinquish its possessory
lien on the cargo and to transport the
cargo without prepayment by the ship-
per of the applicable freight charges.

[68 FR 7194, Feb. 5, 1993. Redesignated at 64
FR 7813, Feb. 17, 1999, as amended at 74 FR
50732, Oct. 1, 2009]

§545.3 Interpretation of §515.23(b) of
this chapter—Payment pursuant to
a claim against an ocean transpor-
tation intermediary.

A claimant seeking to settle a claim
in accordance with §515.23(b)(1) of this
chapter should promptly provide to the
financial responsibility provider all
documents and information relating to
and supporting its claim for the pur-
pose of evaluating the validity and sub-
ject matter of the claim.

[656 FR 33480, May 24, 2000]

§545.4 Interpretation of Shipping Act
of 1984—Unjust and unreasonable
practices.

46 U.S.C. 41102(c) is interpreted to re-
quire the following elements in order
to establish a successful claim for rep-
arations:

(a) The respondent is an ocean com-
mon carrier, marine terminal operator,
or ocean transportation intermediary;

(b) The claimed acts or omissions of
the regulated entity are occurring on a
normal, customary, and continuous
basis;

(c) The practice or regulation relates
to or is connected with receiving, han-
dling, storing, or delivering property;
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