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shipping, we reserve the right to pass 
on the actual costs of special delivery 
to the requester. Requesters may pro-
vide their mailing account and billing 
information to the agency, so that 
they may pay directly for special deliv-
ery options. 

(e) Certification of records. The FOIA 
does not require agencies to certify 
records as true copies. We may elect, as 
a matter of administrative discretion, 
to certify records upon request; how-
ever, such a request must be submitted 
in writing. Further, we will only cer-
tify as true copies records that have 
not left the agency’s chain of custody. 
The charge for certification is $25.00 
per record certified. 

(f) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute that specifically requires 
an OpDiv or StaffDiv to set and collect 
fees for particular types of records. In 
instances where records responsive to a 
request are subject to a statutorily- 
based fee schedule program, the OpDiv 
or StaffDiv must inform the requester 
of the contact information for that 
program. 

§ 5.53 How does HHS calculate FOIA 
fees for different categories of re-
questers? 

(a) If you are a commercial use re-
quester, we charge you fees for search-
ing, reviewing, and duplicating respon-
sive records. 

(b) If you are an educational or non-
commercial scientific institution re-
quester, or a member of the news 
media, you are entitled to search time, 
review time, and up to 100 pages of du-
plication (or the cost equivalent for 
other media) without charge. We 
charge duplication fees after the first 
100 pages (or its cost equivalent). 

(c) If you do not fall into either of 
the categories in paragraphs (a) and (b) 
of this section (i.e. you are an ‘‘other 
requester’’), you are entitled to two 
hours of free search time, up to 100 
pages of duplication (or the cost equiv-
alent of other media) without charge, 
and you will not be charged for review 
time. We may charge for search time 
beyond the first two hours and for du-
plication beyond the first 100 pages (or 
its cost equivalent). 

(d)(1) If we fail to comply with the 
FOIA’s time limits in which to respond 
to a request, we may not charge search 
fees, or, in the instances of the re-
quester categories referenced in para-
graph (b) of this section, may not 
charge duplication fees, except as de-
scribed in (d)(2)-(4). 

(2) If we have determined that un-
usual circumstances as defined by the 
FOIA apply and we provided timely 
written notice to the requester in ac-
cordance with the FOIA, a failure to 
comply with the time limit shall be ex-
cused for an additional 10 days. 

(3) If we have determined that un-
usual circumstances, as defined by the 
FOIA, apply and more than 5,000 pages 
are necessary to respond to the re-
quest, we may charge search fees, or, in 
the instances of requests from request-
ers described in paragraph (b) of this 
section, may charge duplication fees if 
the following steps are taken: we must 
have provided timely written notice to 
the requester in accordance with the 
FOIA and must have discussed with the 
requester via written mail, email, or 
telephone (or made not less than three 
good-faith attempts to do so) how the 
requester could effectively limit the 
scope of the request in accordance with 
5. U.S.C. 552(a)(6)(B)(ii). If this excep-
tion is satisfied, we may charge all ap-
plicable fees incurred in the processing 
of the request. 

(4) If a court has determined that ex-
ceptional circumstances exist, as de-
fined by the FOIA, a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

§ 5.54 How may I request a fee waiver? 

(a) Requesters may seek a waiver of 
fees by submitting a written applica-
tion demonstrating how disclosure of 
the requested information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in the commercial interest of 
the requester. 

(b) We must furnish records respon-
sive to a request without charge or at 
a reduced rate when we determine, 
based on all available information, 
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that the following three factors are 
satisfied: 

(1) Disclosure of the requested infor-
mation would shed light on the oper-
ations or activities of the government. 
The subject of the request must con-
cern identifiable operations or activi-
ties of the Federal Government with a 
connection that is direct and clear, not 
remote or attenuated. 

(2) Disclosure of the requested infor-
mation would be likely to contribute 
significantly to public understanding 
of those operations or activities. This 
factor is satisfied when the following 
criteria are met: 

(i) Disclosure of the requested 
records must be meaningfully inform-
ative about government operations or 
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or a substan-
tially identical form, would not be 
meaningfully informative if nothing 
new would be added to the public’s un-
derstanding. 

(ii) The disclosure must contribute to 
the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as the requester’s ability 
and intention to effectively convey in-
formation to the public must be consid-
ered. We will presume that a represent-
ative of the news media will satisfy 
this consideration. 

(3) The disclosure must not be pri-
marily in the commercial interest of 
the requester. To determine whether 
disclosure of the requested information 
is primarily in the commercial interest 
of the requester, we will consider the 
following criteria: 

(i) We will identify whether the re-
quester has any commercial interest 
that would be furthered by the re-
quested disclosure. A commercial in-
terest includes any commercial, trade, 
or profit interest. Requesters will be 
given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(ii) If there is an identified commer-
cial interest, we will determine wheth-
er that is the primary interest 
furthered by the request. A waiver or 
reduction of fees is justified when the 

requirements of paragraphs (b)(1) and 
(2) of this section are satisfied and any 
commercial interest is not the primary 
interest furthered by the request. We 
ordinarily will presume that when a 
news media requester has satisfied fac-
tors (b)(1) and (2) of this section, the 
request is not primarily in the com-
mercial interest of the requester. Dis-
closure to data brokers or others who 
merely compile and market govern-
ment information for direct economic 
return will not be presumed to pri-
marily serve the public interest. 

(c) You should ask for waiver or re-
duction of fees when you first submit 
your request to HHS, and should ad-
dress the criteria referenced in this 
section. 

Subpart F—Appeals 

§ 5.61 When may I appeal HHS’s FOIA 
determination? 

In order to fully exhaust all of your 
administrative remedies, you must file 
an appeal of an adverse agency deter-
mination in writing, and to be consid-
ered timely it must be postmarked, or 
in the case of electronic submissions, 
transmitted within 90 calendar days 
from the date of such determination. 
Any electronic transmission made 
after normal business hours will be 
considered to have been transmitted on 
the next calendar day. If a postmark is 
not legible, the timeliness of a submis-
sion will be based on the date that we 
receive the appeal. Adverse determina-
tions include: 

(a) Refusal to release a record, either 
in whole or in part; 

(b) Determination that a record does 
not exist or cannot be found; 

(c) Determination that a request does 
not reasonably describe the records 
sought; 

(d) Determination that the record 
you sought was not subject to the 
FOIA; 

(e) Denial of a request for expedited 
processing; 

(f) Denial of a fee waiver request; or 
(g) Fee category determination. 

§ 5.62 How do I file an appeal? 

(a) You have the right to appeal an 
adverse agency determination of your 
FOIA request. 
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