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§5.26

that other entity. Ordinarily, the enti-
ty that originated the record is pre-
sumed to be the best entity to make
the disclosure determination. However,
if the OpDiv or StaffDiv processing the
request and the originating entity
jointly agree that the OpDiv or
StaffDiv processing the request is in
the best position to respond regarding
the record, then the record may be
handled as a consultation.

(ii) Whenever an OpDiv or StaffDiv
refers any part of the responsibility for
responding to a request to another
OpDiv, StaffDiv, or federal agency, it
must document the referral, maintain
a copy of the record that it refers, and
notify the requester of the referral; in-
forming the requester of the name(s) of
the entity to which the record was re-
ferred, including that entity’s FOIA
contact information.

(3) Coordination. The standard refer-
ral procedure is not appropriate where
disclosure of the identity of the OpDiv,
StaffDiv, or federal agency to which
the referral would be made could harm
an interest protected by an applicable
exemption, such as the exemptions
that protect personal privacy or na-
tional security interests. In such in-
stances, in order to avoid harm to an
interest protected by an applicable ex-
emption, the OpDiv or StaffDiv that re-
ceived the request should coordinate
with the originating entity to seek its
views on the disclosability of the
record. The release determination for
the record that is the subject of the co-
ordination should then be conveyed to
the requester by the OpDiv or StaffDiv
that originally received the request.

(c) Classified information. On receipt
of any request involving classified in-
formation, the OpDiv or StaffDiv must
determine whether the information is
currently and properly classified in ac-
cordance with applicable classification
rules. Whenever a request involves a
record containing information that has
been classified or may be appropriate
for classification by another agency
under any applicable executive order
concerning the classification of
records, the OpDiv or StaffDiv must
refer the responsibility for responding
to the request regarding that informa-
tion to the agency that classified the
information, or which should consider
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the information for classification.
Whenever an OpDiv’s or StaffDiv’s
record contains information that has
been derivatively classified (for exam-
ple, when it contains information clas-
sified by another agency), the OpDiv or
StaffDiv must refer the responsibility
for responding to that portion of the
request to the agency that classified
the underlying information.

(d) Timing of responses to consultations
and referrals. All consultations and re-
ferrals received by the Department will
be handled according to the date that
the FOIA request initially was received
by the first OpDiv, StaffDiv, or federal
agency.

(e) Agreements regarding consultations
and referrals. OpDivs or StaffDivs may
establish agreements with other
OpDivs, StaffDivs, or federal agencies
to eliminate the need for consultations
or referrals with respect to particular
types of records.

§5.26 How does HHS determine esti-
mated completion dates for FOIA
requests?

(a) When we provide an estimated
completion date, in accordance with
§5.24(f) and upon request, for the proc-
essing of records that do not require
consultation with another agency, we
estimate the completion date on the
basis of our reasonable judgment as to
how long it will take to complete the
request. Given the uncertainty inher-
ent in establishing any estimate, the
estimated completion date is subject to
change at any time.

(b) When we provide an estimated
completion date, in accordance with
§5.24(f) and upon request, for records
that must be reviewed by another
agency, our estimate may also be based
on information from the other agency.

§5.27 How do I request expedited
processing?

(a) To request expedited processing,
you must submit a statement, certified
to be true and correct, explaining the
basis for your need for expedited proc-
essing. You must send the request to
the appropriate FOIA Officer at the ad-
dress listed at htip:/www.hhs.gov/foia/
contacts/index.hitml. You may request
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expedited processing when you first re-
quest records or at any time during our
processing of your request or appeal.

(b) We process requests on an expe-
dited basis whenever we determine that
one or more of the following criteria
exist:

(1) That a failure to obtain requested
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of an individual; or

(2) There is an urgent need to inform
the public about an actual or alleged
Federal Government activity (this cri-
terion applies only to those requests
made by a person primarily engaged in
disseminating information to the pub-
lic).

(c) We will respond to your request
for expedited processing within 10 cal-
endar days of our receipt of your re-
quest to expedite. If we grant your re-
quest, the OpDiv or StaffDiv respon-
sible for the review of the requested
records will process your request as a
priority, and it will be processed as
soon as practicable. We will inform you
if we deny your request for expedited
processing and provide you with appeal
rights. If you decide to appeal that de-
nial, we will expedite our review of
your appeal.

(d) If we must refer records to an-
other agency, we will inform you and
suggest that you seek expedited review
from that agency.

§5.28 How does HHS respond to my
request?

(a) The appropriate FOIA Officer will
send you a response informing you of
our release determination, including
whether any responsive records were
located, how much responsive material
was located, whether the records are
being released in full or withheld in
full or in part, any fees you must pay
for processing of the request, and your
right to seek assistance from the ap-
propriate FOIA Public Liaison.

(b) If we deny any part of your re-
quest, our response will explain the
reasons for the denial, which FOIA ex-
emptions apply to the withheld
records, your right to appeal that de-
termination, and your right to seek
dispute resolution services from the ap-
propriate FOIA Public Liaison or the
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Office of Government Information
Services (OGIS). We will advise you of
the number of pages withheld or the es-
timated volume of withheld records,
unless providing such information
would harm an interest protected by an
applicable FOIA exemption.

(c) Records may be withheld in full or
in part if any of the nine FOIA exemp-
tions apply. If we determine to with-
hold part of a record pursuant to an ex-
emption, we will provide access to rea-
sonably segregable non-exempt infor-
mation contained in the record. On the
released portion of the record, we indi-
cate where the information has been
redacted and the exemption(s) we ap-
plied, unless including that indication
would harm an interest the exemption
protects. In Subpart C of this part, we
list the exemptions to disclosure that
may apply to agency records.

(d) We also may deny your request
for other reasons, including that a re-
quest does not reasonably describe the
records sought; the information re-
quested is not a record subject to the
FOIA; the requested records do not
exist, cannot be located, or have been
destroyed; or that the requested
records are not readily reproducible in
the form or format requested.

(e) If a request involves a voluminous
amount of material or searches in mul-
tiple locations, we may provide you
with interim responses if feasible and
reasonably possible, releasing the
records on a rolling basis.

(f) Copies of records in the format
you request will be provided if the
records already exist in that format or
if they are reasonably and readily re-
producible in the format you request.

§5.29 How may I request assistance
with the FOIA process?

(a) If you have questions concerning
the processing of your FOIA request,
you should first contact the FOIA Re-
quester Service Center processing your
request. Additionally, for assistance at
any point in the FOIA process, you
may contact the FOIA Public Liaison
at the FOIA Requester Service Center
processing your request. The FOIA
Public Liaison is responsible for assist-
ing you to reduce delays, increasing
transparency and understanding of the
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