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§158.161

and must provide an explanation of
how premium revenue is used, other
than to provide reimbursement for
clinical services covered by the benefit
plan, expenditures for activities that
improve health care quality, and Fed-
eral and State taxes and licensing or
regulatory fees as specified in this
part.

(b) Non-claims costs other than tares
and regulatory fees. (1) The report re-
quired in §158.110 of this subpart must
include any expenses for administra-
tive services that do not constitute ad-
justments to premium revenue as pro-
vided in §158.130 of this subpart, reim-
bursement for clinical services to en-
rollees as defined in §158.140 of this
subpart, or expenditures on quality im-
provement activities as defined in
§§158.150 and 158.151 of this subpart.

(2) Expenses for administrative serv-
ices include the following:

(i) Cost-containment expenses not in-
cluded as an expenditure related to an
activity at §158.150 of this subpart.

(ii) Loss adjustment expenses not
classified as a cost containment ex-
pense.

(iii) Direct sales salaries, workforce
salaries and benefits.

(iv) Agents and brokers fees and com-
missions.

(v) General and administrative ex-
penses.

(vi) Community benefit expenditures.

(vii) Beginning with the 2022 MLR re-
porting year, prescription drug rebates
and other price concessions that are re-
ceived and retained by an entity pro-
viding pharmacy benefit management
services to the issuer and are associ-
ated with administering the issuer’s
prescription drug benefits.

[756 FR 74921, Dec. 1, 2010, as amended at 85
FR 29262, May 14, 2020]

§158.161 Reporting of Federal and
State licensing and regulatory fees.

(a) Licensing and regulatory fees in-
cluded. The report required in §158.110
must include statutory assessments to
defray operating expenses of any State
or Federal department, transitional re-
insurance contributions assessed under
section 1341 of the Patient Protection
and Affordable Care Act, 42 TU.S.C.
18061, and examination fees in lieu of
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premium taxes as specified by State
law.

(b) Licensing and regulatory fees ex-
cluded. The report required in §158.110
must include fines and penalties of reg-
ulatory authorities, and fees for exami-
nations by any State or Federal de-
partments other than as specified in
§158.161(a) as other non-claims costs,
but not as an adjustment to premium
revenue.”’

[75 FR 82279, Dec. 30, 2010, as amended at 78
FR 15539, Mar. 11, 2013]

§158.162 Reporting of Federal and
State taxes.

(a) Federal tares. The report required
in §158.110 of this subpart must sepa-
rately report:

(1) Federal taxes excluded from pre-
mium under subpart B which include
all Federal taxes and assessments allo-
cated to health insurance coverage re-
ported under section 2718 of the PHS
Act.

(2) Federal taxes not excluded from
premium under subpart B of this part
which include Federal income taxes on
investment income and capital gains,
as well as Federal employment taxes,
as other non-claims costs.

(b) State tares and assessments. The re-
port required in §158.110 of this subpart
must separately report:

(1) State taxes and assessments ex-
cluded from premium under subpart B
which include:

(i) Any industry-wide (or subset) as-
sessments (other than surcharges on
specific claims) paid to the State di-
rectly, or premium subsidies that are
designed to cover the costs of providing
indigent care or other access to health
care throughout the State.

(ii) Guaranty fund assessments.

(iii) Assessments of State industrial
boards or other boards for operating
expenses or for benefits to sick em-
ployed persons in connection with dis-
ability benefit laws or similar taxes
levied by States.

(iv) Advertising required by law, reg-
ulation or ruling, except advertising
associated with investments.

(v) State income, excise, and business
taxes other than premium taxes.

(vi) State premium taxes plus State
taxes based on policy reserves, if in
lieu of premium taxes.
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(vii) Payments made by a Federal in-
come tax exempt issuer for community
benefit expenditures as defined in para-
graph (c) of this section, limited to the
highest of either:

(A) Three percent of earned premium;
or

(B) The highest premium tax rate in
the State for which the report is being
submitted, multiplied by the issuer’s
earned premium in the applicable
State market.

(viii) In lieu of reporting amounts de-
scribed in paragraph (b)(1)(vi) of this
section, an issuer that is not exempt
from Federal income tax may choose
to report payment for community ben-
efit expenditures as described in para-
graph (c) of this section, limited to the
highest premium tax rate in the State
for which the report is being submitted
multiplied by the issuer’s earned pre-
mium in the applicable State market.

(2) State taxes and assessments not
excluded from premium under subpart
B which include:

(i) State sales taxes if the issuer does
not exercise options of including such
taxes with the cost of goods and serv-
ices purchased.

(ii) Any portion of commissions or al-
lowances on reinsurance assumed that
represent specific reimbursement of
premium taxes.

(iii) Any portion of commissions or
allowances on reinsurance ceded that
represents specific reimbursement of
premium taxes.

(iv) State employment and similar
taxes and assessments.

(c) Community benefit expenditures.
Community benefit expenditures
means expenditures for activities or
programs that seek to achieve the ob-
jectives of improving access to health
services, enhancing public health and
relief of government burden. This in-
cludes any of the following activities
that:

(1) Are available broadly to the pub-
lic and serve low-income consumers;

(2) Reduce geographic, financial, or
cultural barriers to accessing health
services, and if ceased to exist would
result in access problems (for example,
longer wait times or increased travel
distances);

(3) Address Federal, State or local
public health priorities such as advanc-

§158.170

ing health care knowledge through
education or research that benefits the
public;

(4) Leverage or enhance public health
department activities such as child-
hood immunization efforts; and

(5) Otherwise would become the re-
sponsibility of government or another
tax-exempt organization.

[75 FR 74921, Dec. 1, 2010. Redesignated and
amended at 75 FR 82279, Dec. 30, 2010; 76 FR
76593, Dec. 7, 2011; 78 FR 15540, Mar. 11, 2013;
80 FR 10876, Feb. 27, 2015]

§158.170 Allocation of expenses.

(a) General requirements. Each expense
must be reported under only one type
of expense, unless a portion of the ex-
pense fits under the definition of or cri-
teria for one type of expense and the
remainder fits into a different type of
expense, in which case the expense
must be pro-rated between types of ex-
penses. Expenditures that benefit lines
of business or products other than
those being reported, including but not
limited to those that are for or benefit
self-funded plans, must be reported on
a pro rata share.

(b) Description of the methods used to
allocate exrpenses. The report required in
§158.110 must include a detailed de-
scription of the methods used to allo-
cate expenses, including incurred
claims, quality improvement expenses,
Federal and State taxes and licensing
or regulatory fees, and other non-
claims costs, to each health insurance
market in each State. A detailed de-
scription of each expense element must
be provided, including how each spe-
cific expense meets the criteria for the
type of expense in which it is cat-
egorized, as well as the method by
which it was aggregated.

(1) Allocation to each -category
should be based on a generally accepted
accounting method that is expected to
yield the most accurate results. Spe-
cific identification of an expense with
an activity that is represented by one
of the categories above will generally
be the most accurate method. If a spe-
cific identification is not feasible, the
issuer should provide an explanation of
why it believes the more accurate re-
sult will be gained from allocation of
expenses based upon pertinent factors
or ratios such as studies of employee
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