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calculate the risk adjustment payment
transfer amount for the risk adjust-
ment covered plan in a timely fashion,
HHS will assess a default risk adjust-
ment charge.

(c) Information sharing. HHS may con-
sult with and share information about
issuers of risk adjustment covered
plans and reinsurance-eligible plans
with other Federal and State regu-
latory and enforcement entities to the
extent the consultation or information
is necessary for purposes of Federal or
State oversight and enforcement ac-
tivities.

[78 FR 65095, Oct. 30, 2013, as amended at 80
FR 10863, Feb. 27, 2015]
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§154.102

Subpart A—General Provisions

§154.101 Basis and scope.

(a) Basis. This part implements sec-
tion 2794 of the Public Health Service
(PHS) Act.

(b) Scope. This part establishes the
requirements for health insurance
issuers offering health insurance cov-
erage in the small group or individual
markets to report information con-
cerning unreasonable rate increases to
the Centers for Medicare & Medicaid
Services (CMS). This part further es-
tablishes the process by which it will
be determined whether the rate in-
creases are unreasonable rate increases
as defined in this part.

§154.102 Definitions.

As used in this part:

CMS means the Centers for Medicare
& Medicaid Services.

Effective Rate Review Program means a
State program that CMS has deter-
mined meets the requirements set
forth in §154.301(a) and (b) for the rel-
evant market segment in the State.

Federal medical loss ratio standard
means the applicable medical loss ratio
standard for the State and market seg-
ment involved, determined under sub-
part B of 45 CFR part 158.

Health insurance coverage has the
meaning given the term in section
2791(b)(1) of the PHS Act.

Health insurance issuer has the mean-
ing given the term in section 2791(b)(2)
of the PHS Act.

Individual market has the meaning
given the term in §144.103 of this sub-
chapter.

Plan has the meaning given the term
in §144.103 of this subchapter.

Product means a package of health
insurance coverage benefits with a dis-
crete set of rating and pricing meth-
odologies offered in a State. The term
product includes any product that is
discontinued and newly filed within a
12-month period when the changes to
the product meet the standards of
§147.106(e)(2) or (3) of this subchapter
(relating to uniform modification of
coverage).

Rate increase means, with respect to
rates filed—

(1) For coverage effective prior to
January 1, 2017, any increase of the
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§154.103

rates for a specific product offered in
the individual or small group market.

(2) For coverage effective on or after
January 1, 2017, any increase of the
rates for a specific product or plan
within a product offered in the indi-
vidual or small group market.

Rate increase subject to review means a
rate increase that meets the criteria
set forth in §154.200.

Secretary means the Secretary of the
Department of Health and Human
Services.

Small group market has the meaning
given the term in §144.103 of this sub-
chapter.

State means each of the 50 States and
the District of Columbia.

Unreasonable rate increase means:

(1) When CMS is conducting the re-
view required by this part, a rate in-
crease that CMS determines under
§154.205 is:

(i) An excessive rate increase;

(ii) An unjustified rate increase; or

(iii) An unfairly discriminatory rate
increase.

(2) When CMS adopts the determina-
tion of a State that has an Effective
Rate Review Program, a rate increase
that the State determines is excessive,
unjustified, unfairly discriminatory, or
otherwise unreasonable as provided
under applicable State law.

[76 FR 29985, May 23, 2011, as amended at 76
FR 54976, Sept. 6, 2011; 79 FR 30342, May 27,
2014; 80 FR 10863, Feb. 27, 2015; 81 FR 94175,
Dec. 22, 2016]

§154.103 Applicability.

(a) In general. The requirements of
this part apply to health insurance
issuers offering health insurance cov-
erage in the individual market and
small group market.

(b) Exceptions. The requirements of
this part do not apply to—

(1) Grandfathered health plan cov-
erage as defined in §147.140 of this sub-
chapter;

(2) Excepted benefits as described in
section 2791(c) of the PHS Act; and

(3) For coverage effective on or after
July 1, 2018, student health insurance
coverage as defined in §147.145 of this
subchapter.

[76 FR 29985, May 23, 2011, as amended at 83
FR 17060, Apr. 17, 2018]

45 CFR Subtitle A (10-1-23 Edition)

Subpart B—Disclosure and Review
Provisions

§154.200 Rate increases subject to re-
view.

(a) A rate increase filed in a State, or
effective in a State that does not re-
quire a rate increase to be filed, is sub-
ject to review if:

(1) The rate increase is 15 percent or
more applicable to a 12-month period
that begins on January 1, as calculated
under paragraph (b) of this section; or

(2) The rate increase meets or ex-
ceeds a State-specific threshold appli-
cable to a 12-month period that begins
on January 1, as calculated under para-
graph (b) of this section, determined by
the Secretary. A State-specific thresh-
old shall be based on factors impacting
rate increases in a State to the extent
that the data relating to such State-
specific factors are available by August
1 of the preceding year. States inter-
ested in proposing a State-specific
threshold greater than the Federal de-
fault stated in paragraph (a)(1) of this
section are required to submit a pro-
posal for approval of such threshold to
the Secretary by August 1 of the pre-
ceding year, in the form and manner
specified by the Secretary.

(b) A rate increase meets or exceeds
the applicable threshold set forth in
paragraph (a) of this section if the av-
erage increase, including premium rat-
ing factors described in §147.102 of this
subchapter, for all enrollees weighted
by premium volume for any plan with-
in the product meets or exceeds the ap-
plicable threshold.

(c) If a rate increase that does not
otherwise meet or exceed the threshold
under paragraph (b) of this section
meets or exceeds the threshold when
combined with a previous increase or
increases during the 12-month period
preceding the date on which the rate
increase would become effective, then
the rate increase must be considered to
meet or exceed the threshold and is
subject to review under §154.210, and
such review shall include a review of
the aggregate rate increases during the
applicable 12-month period.

[83 FR 17060, Apr. 17, 2018]
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§154.205 Unreasonable rate increases.

(a) When CMS reviews a rate increase
subject to review under §154.210(a),
CMS will determine that the rate in-
crease is an unreasonable rate increase
if the increase is an excessive rate in-
crease, an unjustified rate increase, or
an unfairly discriminatory rate in-
crease.

(b) The rate increase is an excessive
rate increase if the increase causes the
premium charged for the health insur-
ance coverage to be unreasonably high
in relation to the benefits provided
under the coverage. In determining
whether the rate increase causes the
premium charged to be unreasonably
high in relationship to the benefits pro-
vided, CMS will consider:

(1) Whether the rate increase results
in a projected medical loss ratio below
the Federal medical loss ratio standard
in the applicable market to which the
rate increase applies, after accounting
for any adjustments allowable under
Federal law;

(2) Whether one or more of the as-
sumptions on which the rate increase
is based is not supported by substantial
evidence; and

(3) Whether the choice of assump-
tions or combination of assumptions on
which the rate increase is based is un-
reasonable.

(c) The rate increase is an unjustified
rate increase if the health insurance
issuer provides data or documentation
to CMS in connection with the increase
that is incomplete, inadequate or oth-
erwise does not provide a basis upon
which the reasonableness of an in-
crease may be determined.

(d) The rate increase is an unfairly
discriminatory rate increase if the in-
crease results in premium differences
between insureds within similar risk
categories that:

(1) Are not permissible under applica-
ble State law; or

(2) In the absence of an applicable
State law, do not reasonably cor-
respond to differences in expected
costs.

§154.210 Review of rate increases sub-
ject to review by CMS or by a State.

(a) Except as provided in paragraph
(b) of this section, CMS will review a
rate increase subject to review to de-

§154.215

termine whether it is unreasonable, as
required by this part.

(b) CMS will adopt a State’s deter-
mination of whether a rate increase is
an unreasonable rate increase, if the
State:

(1) Has an Effective Rate Review Pro-
gram as described in §154.301; and

(2) The State provides to CMS, on a
form and in a manner prescribed by the
Secretary, its final determination of
whether a rate increase is unreason-
able, which must include a brief expla-
nation of how its analysis of the rel-
evant factors set forth in §154.301(a)(3)
caused it to arrive at that determina-
tion, within five business days fol-
lowing the State’s final determination.

(c) CMS will post and maintain on its
Web site a list of the States with mar-
ket segments that meet the require-
ments of paragraph (b) of this section.

§154.215 Submission of rate filing jus-
tification.

(a) A health insurance issuer must
submit to CMS and to the applicable
State (if the State accepts such sub-
missions) the information specified
below on a form and in a manner pre-
scribed by the Secretary.

(1) For all single risk pool products,
including new and discontinuing prod-
ucts, the Unified Rate Review Tem-
plate, as described in paragraph (d) of
this section;

(2) For each single risk pool product
that includes a plan that is subject to
a rate increase, regardless of the size of
the increase, the unified rate review
template and actuarial memorandum,
as described in paragraph (f) of this
section;

(3) For each single risk pool product
that includes a plan with a rate in-
crease that is subject to review under
§154.210, all parts of the Rate Filing
Justification, as described in paragraph
(b) of this section

(b) A Rate Filing Justification in-
cludes one or more of the following:

(1) TUnified rate review template
(Part I), as described in paragraph (d)
of this section.

(2) Written description justifying the
rate increase (Part II), as described in
paragraph (e) of this section.
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(3) Rating filing documentation (Part
IIT), as described in paragraph (f) of
this section.

(c) [Reserved]

(d) Content of unified rate review
template (Part I): The unified rate re-
view template must include the fol-
lowing as determined appropriate by
the Secretary:

(1) Historical and projected claims
experience.

(2) Trend projections related to utili-
zation, and service or unit cost.

(3) Any claims assumptions related
to benefit changes.

(4) Allocation of the overall rate in-
crease to claims and non-claims costs.

(5) Per enrollee per month allocation
of current and projected premium.

(6) Three year history of rate in-
creases for the product associated with
the rate increase.

(e) Content of written description
justifying the rate increase (Part II):
The written description of the rate in-
crease must include a simple and brief
narrative describing the data and as-
sumptions that were used to develop
the rate increase and including the fol-
lowing:

(1) Explanation of the most signifi-
cant factors causing the rate increase,
including a brief description of the rel-
evant claims and non-claims expense
increases reported in the rate increase
summary.

(2) Brief description of the overall ex-
perience of the policy, including histor-
ical and projected expenses, and loss
ratios.

(f) Content of rate filing documenta-
tion (Part III): The rate filing docu-
mentation must include an actuarial
memorandum that contains the rea-
soning and assumptions supporting the
data contained in Part I of the Rate
Filing Justification. Parts I and III
must be sufficient to conduct an exam-
ination satisfying the requirements of
§154.301(a)(3) and (4) and determine
whether the rate increase is an unrea-
sonable increase. Instructions con-
cerning the requirements for the rate
filing documentation will be provided
in guidance issued by CMS.

(g) If the level of detail provided by
the issuer for the information under
paragraphs (d) and (f) of this section
does not provide sufficient basis for

45 CFR Subtitle A (10-1-23 Edition)

CMS to determine whether the rate in-
crease is an unreasonable rate increase
when CMS reviews a rate increase sub-
ject to review under §154.210(a), CMS
will request the additional information
necessary to make its determination.
The health insurance issuer must pro-
vide the requested information to CMS
within 10 business days following its
receipt of the request.

(h) Posting of the disclosure on the
CMS Web site:

(1) CMS promptly will make avail-
able to the public on its Web site the
information contained in Part II of
each Rate Filing Justification.

(2) CMS will make available to the
public on its website the information
contained in Parts I and III of each
Rate Filing Justification that is not a
trade secret or confidential commer-
cial or financial information as defined
in HHS’s Freedom of Information Act
regulations, 45 CFR 5.31(d).

(3) CMS will include a disclaimer on
its Web site with the information made
available to the public that explains
the purpose and role of the Rate Filing
Justification.

(4) CMS will include information on
its Web site concerning how the public
can submit comments on the proposed
rate increases that CMS reviews.

[78 FR 13440, Feb. 27, 2013, as amended at 80
FR 10864, Feb. 27, 2015; 81 FR 12335, Mar. 8,
2016; 83 FR 17060, Apr. 17, 2018]

§154.220 Timing of providing the rate
filing justification.

A health insurance issuer must sub-
mit applicable sections of the Rate Fil-
ing Justification for all single risk pool
coverage in the individual or small
group market, as follows:

(a) For rate increases for coverage ef-
fective prior to January 1, 2016:

(1) If a State requires that a proposed
rate increase be filed with the State
prior to the implementation of the
rate, the health insurance issuer must
submit to CMS and the applicable
State the Rate Filing Justification on
the date on which the health insurance
issuer submits the proposed rate in-
crease to the State.

(2) For all other States, the health
insurance issuer must submit to CMS
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and the State the Rate Filing Jus-
tification prior to the implementation
of the rate increase.

(b) For coverage effective on or after
January 1, 2017, by the earlier of the
following:

(1) The date by which the State re-
quires submission of a rate filing; or

(2) The date specified in guidance by
the Secretary.

[80 FR 10864, Feb. 27, 2015, as amended at 81
FR 12336, Mar. 8, 2016]

§154.225 Determination by CMS or a
State of an unreasonable rate in-
crease.

(a) When CMS receives a Rate Filing
Justification for a rate increase subject
to review and CMS reviews the rate in-
crease under §154.210(a), CMS will
make a timely determination whether
the rate increase is an unreasonable
rate increase.

(1) CMS will post on its Web site its
final determination and a brief expla-
nation of its analysis, consistent with
the form and manner prescribed by the
Secretary under §154.210(b)(2), within
five business days following its final
determination.

(2) If CMS determines that the rate
increase is an unreasonable rate in-
crease, CMS will also provide its final
determination and brief explanation to
the health insurance issuer within five
business days following its final deter-
mination.

(b) If a State conducts a review under
§154.210(b), CMS will adopt the State’s
determination of whether a rate in-
crease is unreasonable and post on the
CMS Web site the State’s final deter-
mination described in §154.210(b)(2).

(c) If a State determines that the
rate increase is an unreasonable rate
increase and the health insurance
issuer is legally permitted to imple-
ment the unreasonable rate increase
under applicable State law, CMS will
provide the State’s final determination
and brief explanation to the health in-
surance issuer within five business
days following CMS’s receipt thereof.

[76 FR 29985, May 23, 2011, as amended at 78
FR 13441, Feb. 27, 2013]

§154.230

§154.230 Submission and posting of
Final Justifications for unreason-
able rate increases.

(a) If a health insurance issuer re-
ceives from CMS a final determination
by CMS or a State that a rate increase
is an unreasonable rate increase, and
the health insurance issuer declines to
implement the rate increase or chooses
to implement a lower increase, the
health insurance issuer must submit to
CMS timely notice that it will not im-
plement the rate increase or that it
will implement a lower increase on a
form and in the manner prescribed by
the Secretary.

(b) If a health insurance issuer imple-
ments a lower increase as described in
paragraph (a) of this section and the
lower increase does not meet or exceed
the applicable threshold under §154.200,
such lower increase is not subject to
this part. If the lower increase meets
or exceeds the applicable threshold, the
health insurance issuer must submit a
new Rate Filing Justification under
this part.

(c) If a health insurance issuer imple-
ments a rate increase determined by
CMS or a State to be unreasonable,
within the later of 10 business days
after the implementation of such in-
crease or the health insurance issuer’s
receipt of CMS’s final determination
that a rate increase is an unreasonable
rate increase, the health insurance
issuer must:

(1) Submit to CMS a Final Justifica-
tion in response to CMS’s or the
State’s final determination, as applica-
ble. The information in the Final Jus-
tification must be consistent with the
information submitted in the Rate Fil-
ing Justification supporting the rate
increase; and

(2) Prominently post on its Web site
the following information on a form
and in the manner prescribed by the
Secretary:

(i) The information made available to
the public by CMS and described in
§154.215(h).

(ii) CMS’s or the State’s final deter-
mination and brief explanation de-
scribed in §§154.225(a) and 154.210(b)(2),
as applicable; and

(iii) The health insurance issuer’s
Final Justification for implementing
an increase that has been determined
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to be unreasonable by CMS or the
State, as applicable.

(3) The health insurance issuer must
continue to make this information
available to the public on its Web site
for at least three years.

(d) CMS will post all Final Justifica-
tions on the CMS Web site. This infor-
mation will remain available to the
public on the CMS Web site for three
years.

[76 FR 29985, May 23, 2011, as amended at 78
FR 13441, Feb. 27, 2013; 81 FR 12336, Mar. 8,
2016]

Subpart C—Effective Rate Review
Programs

§154.301 CMS’s determinations of Ef-
fective Rate Review Programs.

(a) Effective Rate Review Program. In
evaluating whether a State has an Ef-
fective Rate Review Program, CMS
will apply the following criteria for the
review of rates for the small group
market and the individual market, and
also, as applicable depending on State
law, the review of rates for different
types of products within those mar-
kets:

(1) The State receives from issuers
data and documentation in connection
with rate increases that are sufficient
to conduct the examination described
in paragraph (a)(3) of this section.

(2) The State conducts an effective
and timely review of the data and doc-
umentation submitted by a health in-
surance issuer in support of a proposed
rate increase.

(3) The State’s rate review process in-
cludes an examination of:

(i) The reasonableness of the assump-
tions used by the health insurance
issuer to develop the proposed rate in-
crease and the validity of the historical
data underlying the assumptions.

(ii) The health insurance issuer’s
data related to past projections and ac-
tual experience.

(iii) The reasonableness of assump-
tions used by the health insurance
issuer to estimate the rate impact of
the reinsurance and risk adjustment
programs under sections 1341 and 1343
of the Affordable Care Act.

(iv) The health insurance issuer’s
data related to implementation and on-
going utilization of a market-wide sin-

45 CFR Subtitle A (10-1-23 Edition)

gle risk pool, essential health benefits,
actuarial values and other market re-
form rules as required by the Afford-
able Care Act.

(4) The examination must take into
consideration the following factors to
the extent applicable to the filing
under review:

(i) The impact of medical trend
changes by major service categories.

(ii) The impact of utilization changes
by major service categories.

(iii) The impact of cost-sharing
changes by major service categories,
including actuarial values.

(iv) The impact of benefit changes,
including essential health benefits and
non-essential health benefits.

(v) The impact of changes in enrollee
risk profile and pricing, including rat-
ing limitations for age and tobacco use
under section 2701 of the Public Health
Service Act.

(vi) The impact of any overestimate
or underestimate of medical trend for
prior year periods related to the rate
increase.

(vii) The impact of changes in reserve
needs;

(viii) The impact of changes in ad-
ministrative costs related to programs
that improve health care quality;

(ix) The impact of changes in other
administrative costs;

(x) The impact of changes in applica-
ble taxes, licensing or regulatory fees.

(xi) Medical loss ratio.

(xii) The health insurance issuer’s
capital and surplus.

(xiii) The impacts of geographic fac-
tors and variations.

(xiv) The impact of changes within a
single risk pool to all products or plans
within the risk pool.

(xv) The impact of reinsurance and
risk adjustment payments and charges
under sections 1341 and 1343 of the Af-
fordable Care Act.

(6) The State’s determination of
whether a rate increase is unreasonable
is made under a standard that is set
forth in State statute or regulation.

(b) Public disclosure and input. (1) In
addition to satisfying the provisions in
paragraph (a) of this section, a State
with an Effective Rate Review Pro-
gram must provide:

(i) For proposed rate increases sub-
ject to review, access from its Web site
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to at least the information contained
in Parts I, II, and III of the Rate Filing
Justification that CMS makes avail-
able on its Web site (or provide CMS’s
Web address for such information), and
have a mechanism for receiving public
comments on those proposed rate in-
creases, no later than the date speci-
fied in guidance by the Secretary.

(ii) Beginning with rates filed for
coverage effective on or after January
1, 2016, for all final rate increases (in-
cluding those not subject to review),
access from its Web site to at least the
information contained in Parts I, II,
and IIT of the Rate Filing Justification
(as applicable) that CMS makes avail-
able on its Web site (or provide CMS’s
Web address for such information), no
later than the first day of the annual
open enrollment period in the indi-
vidual market for the applicable cal-
endar year.

(2) If a State intends to make the in-
formation in paragraph (b)(1)(i) of this
section available to the public prior to
the date specified by the Secretary, or
if it intends to make the information
in paragraph (b)(1)(ii) of this section
available to the public prior to the first
day of the annual open enrollment pe-
riod in the individual market for the
applicable calendar year, the State
must notify CMS in writing, no later
than five (5) business days prior to the
date it intends to make the informa-
tion public, of its intent to do so and
the date it intends to make the infor-
mation public.

(3) A State with an Effective Rate
Review Program must ensure the infor-
mation in paragraphs (b)(1)(i) and (ii)
of this section is made available to the
public at a uniform time for all pro-
posed and final rate increases, as appli-
cable, in the relevant market segment
and without regard to whether cov-
erage is offered through or outside an
Exchange.

(c) CMS will determine whether a
State has an Effective Rate Review
Program for each market based on in-
formation available to CMS that a rate
review program meets the criteria de-
scribed in paragraphs (a) and (b) of this
section.

(d) CMS reserves the right to evalu-
ate from time to time whether, and to
what extent, a State’s circumstances

Pt. 155

have changed such that it has begun to
or has ceased to satisfy the criteria set
forth in paragraphs (a) and (b) of this
section.

[76 FR 29985, May 23, 2011, as amended at 78
FR 13441, Feb. 27, 2013; 80 FR 10864, Feb. 27,
2015; 83 FR 17060, Apr. 17, 2018]

PART 155—EXCHANGE ESTABLISH-
MENT STANDARDS AND OTHER
RELATED STANDARDS UNDER THE
AFFORDABLE CARE ACT

Subpart A—General Provisions

Sec.
155.10 Basis and scope.
155.20 Definitions.

Subpart B—General Standards Related to
the Establishment of an Exchange

155.100 Establishment of a State Exchange.

155.105 Approval of a State Exchange.

155.106 Election to operate an Exchange
after 2014.

155.110 Entities eligible to carry out Ex-
change functions.

155.120 Non-interference with Federal law
and non-discrimination standards.

155.130 Stakeholder consultation.

155.140 Establishment of a regional Ex-
change or subsidiary Exchange.

155.150 Transition process for existing State
health insurance exchanges.

155.160 Financial support for continued op-
erations.

155.170 Additional required benefits.

Subpart C—General Functions of an
Exchange

155.200 Functions of an Exchange.

155.205 Consumer assistance tools and pro-
grams of an Exchange.

155.206 Civil money penalties for violations
of applicable Exchange standards by con-
sumer assistance entities in Federally-
facilitated Exchanges.

155.210 Navigator program standards.

155.215 Standards applicable to Navigators
and Non-Navigator Assistance Personnel
carrying out consumer assistance func-
tions under §§155.205(d) and (e) and 155.210
in a Federally-facilitated Exchange and
to Non-Navigator Assistance Personnel
funded through an Exchange Establish-
ment Grant.

155.220 Ability of States to permit agents
and brokers and web-brokers to assist
qualified individuals, qualified employ-
ers, or qualified employees enrolling in
QHPs.
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