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(i) Notice of renewal of coverage. If an
issuer is renewing grandfathered cov-
erage as described in paragraph (b) of
this section, or uniformly modifying
grandfathered coverage as described in
paragraph (g) of this section, the issuer
must provide to each individual writ-
ten notice of the renewal at least 60
calendar days before the date the cov-
erage will be renewed in a form and
manner specified by the Secretary.

(Approved by the Office of Management and
Budget under control number 0938-0703)

[62 FR 16998, Apr. 8, 1997; 62 FR 31696, June 10,
1997, as amended at 62 FR 35906, July 2, 1997;
79 FR 30340, May 27, 2014; 79 FR 42986, July 24,
2014; 79 FR 53004, Sept. 5, 2014; 81 FR 94174,
Dec. 22, 2016; 84 FR 17561, Apr. 25, 2019]

§148.124 Certification and disclosure
of coverage.

(a) General rule. The rules for pro-
viding certificates of creditable cov-
erage and demonstrating creditable
coverage have been superseded by the
prohibition on preexisting condition
exclusions. See §147.108 of this sub-
chapter for rules prohibiting the impo-
sition of a preexisting condition exclu-
sion.

(b) Applicability. The provisions of
this section apply beginning December
31, 2014.

[79 FR 30341, May 27, 2014]

§148.126 Determination of an eligible
individual.

The rules for guaranteeing the avail-
ability of individual health insurance
coverage to certain eligible individuals
with prior group coverage have been
superseded by the requirements of
§147.104 of this subchapter, which set
forth Federal requirements for guaran-
teed availability of coverage in the
group and individual markets.

[79 FR 30341, May 27, 2014]

§148.128 State flexibility in individual
market reforms—alternative mecha-
nisms.

The rules for a State to implement
an acceptable alternative mechanism
for purposes of guaranteeing the avail-
ability of individual health insurance
coverage to certain eligible individuals
with prior group coverage have been
superseded by the requirements of

§148.170

§147.104 of this subchapter, which set
forth Federal requirements for guaran-
teed availability of coverage in the
group and individual markets.

[79 FR 30341, May 27, 2014]

Subpart C—Requirements Related
to Benefits

§148.170 Standards relating to bene-
fits for mothers and newborns.

(a) Hospital length of stay—(1) General
rule. Except as provided in paragraph
(a)(b) of this section, an issuer offering
health insurance coverage in the indi-
vidual market that provides benefits
for a hospital length of stay in connec-
tion with childbirth for a mother or
her newborn may not restrict benefits
for the stay to less than—

(i) 48 hours following a vaginal deliv-
ery; or

(ii) 96 hours following a delivery by
cesarean section.

(2) When stay begins—(i) Delivery in a
hospital. If delivery occurs in a hos-
pital, the hospital length of stay for
the mother or newborn child begins at
the time of delivery (or in the case of
multiple births, at the time of the last
delivery).

(ii) Delivery outside a hospital. If deliv-
ery occurs outside a hospital, the hos-
pital length of stay begins at the time
the mother or newborn is admitted as a
hospital inpatient in connection with
childbirth. The determination of
whether an admission is in connection
with childbirth is a medical decision to
be made by the attending provider.

(3) Examples. The rules of paragraphs
(a)(1) and (2) of this section are illus-
trated by the following examples. In
each example, the issuer provides bene-
fits for hospital lengths of stay in con-
nection with childbirth and is subject
to the requirements of this section, as
follows:

Example 1. (i) Facts. A pregnant woman
covered under a policy issued in the indi-
vidual market goes into labor and is admit-
ted to the hospital at 10 p.m. on June 11. She
gives birth by vaginal delivery at 6 a.m. on
June 12.

(ii) Conclusion. In this Example 1, the 48-
hour period described in paragraph (a)(1)(i) of
this section ends at 6 a.m. on June 14.
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Example 2. (i) Facts. A woman covered
under a policy issued in the individual mar-
ket gives birth at home by vaginal delivery.
After the delivery, the woman begins bleed-
ing excessively in connection with the child-
birth and is admitted to the hospital for
treatment of the excessive bleeding at 7 p.m.
on October 1.

(ii) Conclusion. In this Example 2, the 48-
hour period described in paragraph (a)(1)(i) of
this section ends at 7 p.m. on October 3.

Example 3. (i) Facts. A woman covered
under a policy issued in the individual mar-
ket gives birth by vaginal delivery at home.
The child later develops pneumonia and is
admitted to the hospital. The attending pro-
vider determines that the admission is not in
connection with childbirth.

(ii) Conclusion. In this Example 3, the hos-
pital length-of-stay requirements of this sec-
tion do not apply to the child’s admission to
the hospital because the admission is not in
connection with childbirth.

(4) Authorization not required—(i) In
general. An issuer is prohibited from re-
quiring that a physician or other
health care provider obtain authoriza-
tion from the issuer for prescribing the
hospital length of stay specified in
paragraph (a)(1) of this section. (See
also paragraphs (b)(2) and (c¢)(3) of this
section for rules and examples regard-
ing other authorization and certain no-
tice requirements.)

(ii) Example. The rule of this para-
graph (a)(4) is illustrated by the fol-
lowing example:

Example. (i) Facts. In the case of a delivery
by cesarean section, an issuer subject to the
requirements of this section automatically
provides benefits for any hospital length of
stay of up to 72 hours. For any longer stay,
the issuer requires an attending provider to
complete a certificate of medical necessity.
The issuer then makes a determination,
based on the certificate of medical necessity,
whether a longer stay is medically nec-
essary.

(ii) Conclusion. In this Example, the require-
ment that an attending provider complete a
certificate of medical necessity to obtain au-
thorization for the period between 72 hours
and 96 hours following a delivery by cesarean
section is prohibited by this paragraph (a)(4).

(5) Exceptions—(i) Discharge of mother.
If a decision to discharge a mother ear-
lier than the period specified in para-
graph (a)(1) of this section is made by
an attending provider, in consultation
with the mother, the requirements of
paragraph (a)(1) of this section do not

45 CFR Subtitle A (10-1-23 Edition)

apply for any period after the dis-
charge.

(ii) Discharge of newborn. If a decision
to discharge a newborn child earlier
than the period specified in paragraph
(a)(1) of this section is made by an at-
tending provider, in consultation with
the mother (or the newborn’s author-
ized representative), the requirements
of paragraph (a)(1) of this section do
not apply for any period after the dis-
charge.

(iii) Attending provider defined. For
purposes of this section, attending pro-
vider means an individual who is 1li-
censed under applicable state law to
provide maternity or pediatric care and
who is directly responsible for pro-
viding maternity or pediatric care to a
mother or newborn child. Therefore, an
issuer, plan, hospital, or managed care
organization is not an attending pro-
vider.

(iv) Example. The rules of this para-
graph (a)(b) are illustrated by the fol-
lowing example:

Example. (i) Facts. A pregnant woman cov-
ered under a policy offered by an issuer sub-
ject to the requirements of this section goes
into labor and is admitted to a hospital. She
gives birth by cesarean section. On the third
day after the delivery, the attending pro-
vider for the mother consults with the moth-
er, and the attending provider for the new-
born consults with the mother regarding the
newborn. The attending providers authorize
the early discharge of both the mother and
the newborn. Both are discharged approxi-
mately 72 hours after the delivery. The
issuer pays for the 72-hour hospital stays.

(ii) Conclusion. In this Example, the require-
ments of this paragraph (a) have been satis-
fied with respect to the mother and the new-
born. If either is readmitted, the hospital
stay for the readmission is not subject to
this section.

(b) Prohibitions—(1) With respect to
mothers—(i) In general. An issuer sub-
ject to the requirements of this section
may not—

(A) Deny a mother or her newborn
child eligibility or continued eligibility
to enroll in or renew coverage solely to
avoid the requirements of this section;
or

(B) Provide payments (including pay-
ments-in-kind) or rebates to a mother
to encourage her to accept less than
the minimum protections available
under this section.

188

11:32 Nov 02, 2023 Jkt 259202 PO 00000 Frm 00198 Fmt8010 Sfmt8010 Q:\45\45V2.TXT PC31



aworley on LAPBHBH6L3 with DISTILLER

VerDate Sep<11>2014

Dept. of Health and Human Services

(ii) Examples. The rules of this para-
graph (b)(1) are illustrated by the fol-
lowing examples. In each example, the
issuer is subject to the requirements of
this section, as follows:

Example 1. (i) Facts. An issuer provides ben-
efits for at least a 48-hour hospital length of
stay following a vaginal delivery. If a mother
and newborn covered under a policy issued in
the individual market are discharged within
24 hours after the delivery, the issuer will
waive the copayment and deductible.

(ii) Conclusion. In this Example 1, because
waiver of the copayment and deductible is in
the nature of a rebate that the mother would
not receive if she and her newborn remained
in the hospital, it is prohibited by this para-
graph (b)(1). (In addition, the issuer violates
paragraph (b)(2) of this section because, in
effect, no copayment or deductible is re-
quired for the first portion of the stay and a
double copayment and a deductible are re-
quired for the second portion of the stay.)

Example 2. (i) Facts. An issuer provides ben-
efits for at least a 48-hour hospital length of
stay following a vaginal delivery. In the
event that a mother and her newborn are dis-
charged earlier than 48 hours and the dis-
charges occur after consultation with the
mother in accordance with the requirements
of paragraph (a)(5) of this section, the issuer
provides for a follow-up visit by a nurse
within 48 hours after the discharges to pro-
vide certain services that the mother and her
newborn would otherwise receive in the hos-
pital.

(ii) Conclusion. In this Example 2, because
the follow-up visit does not provide any serv-
ices beyond what the mother and her new-
born would receive in the hospital, coverage
for the follow-up visit is not prohibited by
this paragraph (b)(1).

(2) With respect to benefit restrictions—
(i) In general. Subject to paragraph
(c)(3) of this section, an issuer may not
restrict the benefits for any portion of
a hospital length of stay specified in
paragraph (a) of this section in a man-
ner that is less favorable than the ben-
efits provided for any preceding portion
of the stay.

(ii) Example. The rules of this para-
graph (b)(2) are illustrated by the fol-
lowing example:

Example. (i) Facts. An issuer subject to the
requirements of this section provides bene-
fits for hospital lengths of stay in connection
with childbirth. In the case of a delivery by
cesarean section, the issuer automatically
pays for the first 48 hours. With respect to
each succeeding 24-hour period, the covered
individual must call the issuer to obtain
precertification from a utilization reviewer,

§148.170

who determines if an additional 24-hour pe-
riod is medically necessary. If this approval
is not obtained, the issuer will not provide
benefits for any succeeding 24-hour period.

(ii) Conclusion. In this Example, the require-
ment to obtain precertification for the two
24-hour periods immediately following the
initial 48-hour stay is prohibited by this
paragraph (b)(2) because benefits for the lat-
ter part of the stay are restricted in a man-
ner that is less favorable than benefits for a
preceding portion of the stay. (However, this
section does not prohibit an issuer from re-
quiring precertification for any period after
the first 96 hours.) In addition, the require-
ment to obtain precertification from the
issuer based on medical necessity for a hos-
pital length of stay within the 96-hour period
would also violate paragraph (a) of this sec-
tion.

(3) With respect to attending providers.
An issuer may not directly or indi-
rectly—

(i) Penalize (for example, take dis-
ciplinary action against or retaliate
against), or otherwise reduce or limit
the compensation of, an attending pro-
vider because the provider furnished
care to a covered individual in accord-
ance with this section; or

(ii) Provide monetary or other incen-
tives to an attending provider to in-
duce the provider to furnish care to a
covered individual in a manner incon-
sistent with this section, including pro-
viding any incentive that could induce
an attending provider to discharge a
mother or newborn earlier than 48
hours (or 96 hours) after delivery.

(c) Construction. With respect to this
section, the following rules of con-
struction apply:

(1) Hospital stays not mandatory. This
section does not require a mother to—

(i) Give birth in a hospital; or

(ii) Stay in the hospital for a fixed
period of time following the birth of
her child.

(2) Hospital stay benefits not mandated.
This section does not apply to any
issuer that does not provide benefits
for hospital lengths of stay in connec-
tion with childbirth for a mother or
her newborn child.

(3) Cost-sharing rules—@{1) In general.
This section does not prevent an issuer
from imposing deductibles, coinsur-
ance, or other cost-sharing in relation
to benefits for hospital lengths of stay
in connection with childbirth for a
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mother or a newborn under the cov-
erage, except that the coinsurance or
other cost-sharing for any portion of
the hospital length of stay specified in
paragraph (a) of this section may not
be greater than that for any preceding
portion of the stay.

(ii) Examples. The rules of this para-
graph (c¢)(3) are illustrated by the fol-
lowing examples. In each example, the
issuer is subject to the requirements of
this section, as follows:

Example 1. (i) Facts. An issuer provides ben-
efits for at least a 48-hour hospital length of
stay in connection with vaginal deliveries.
The issuer covers 80 percent of the cost of
the stay for the first 24-hour period and 50
percent of the cost of the stay for the second
24-hour period. Thus, the coinsurance paid by
the patient increases from 20 percent to 50
percent after 24 hours.

(ii) Conclusion. In this Example 1, the issuer
violates the rules of this paragraph (c)(3) be-
cause coinsurance for the second 24-hour pe-
riod of the 48-hour stay is greater than that
for the preceding portion of the stay. (In ad-
dition, the issuer also violates the similar
rule in paragraph (b)(2) of this section.)

Example 2. (i) Facts. An issuer generally
covers 70 percent of the cost of a hospital
length of stay in connection with childbirth.
However, the issuer will cover 80 percent of
the cost of the stay if the covered individual
notifies the issuer of the pregnancy in ad-
vance of admission and uses whatever hos-
pital the issuer may designate.

(ii) Conclusion. In this Example 2, the issuer
does not violate the rules of this paragraph
(c)(3) because the level of benefits provided
(70 percent or 80 percent) is consistent
throughout the 48-hour (or 96-hour) hospital
length of stay required under paragraph (a)
of this section. (In addition, the issuer does
not violate the rules in paragraph (a)(4) or
(b)(2) of this section.)

(4) Compensation of attending provider.
This section does not prevent an issuer
from negotiating with an attending
provider the level and type of com-
pensation for care furnished in accord-
ance with this section (including para-
graph (b) of this section).

(5) Applicability. This section applies
to all health insurance coverage issued
in the individual market, and is not
limited in its application to coverage
that is provided to eligible individuals
as defined in section 2741(b) of the PHS
Act.

(d) Notice requirement. Except as pro-
vided in paragraph (d)(4) of this sec-
tion, an issuer offering health insur-

45 CFR Subtitle A (10-1-23 Edition)

ance in the individual market must
meet the following requirements with
respect to benefits for hospital lengths
of stay in connection with childbirth:

(1) Required statement. The insur-
ance contract must disclose informa-
tion that notifies covered individuals
of their rights under this section.

(2) Disclosure notice. To meet the
disclosure requirements set forth in
paragraph (d)(1) of this section, the fol-
lowing disclosure notice must be used:

STATEMENT OF RIGHTS UNDER THE NEWBORNS’
AND MOTHERS’ HEALTH PROTECTION ACT

Under federal law, health insurance issuers
generally may not restrict benefits for any
hospital length of stay in connection with
childbirth for the mother or newborn child
to less than 48 hours following a vaginal de-
livery, or less than 96 hours following a de-
livery by cesarean section. However, the
issuer may pay for a shorter stay if the at-
tending provider (e.g. , your physician, nurse
midwife, or physician assistant), after con-
sultation with the mother, discharges the
mother or newborn earlier.

Also, under federal law, issuers may not
set the level of benefits or out-of-pocket
costs so that any later portion of the 48-hour
(or 96-hour) stay is treated in a manner less
favorable to the mother or newborn than any
earlier portion of the stay.

In addition, an issuer may not, under fed-
eral law, require that a physician or other
health care provider obtain authorization for
prescribing a length of stay of up to 48 hours
(or 96 hours). However, to use certain pro-
viders or facilities, or to reduce your out-of-
pocket costs, you may be required to obtain
precertification. For information on
precertification, contact your issuer.

(3) Timing of disclosure. The disclosure
notice in paragraph (d)(2) of this sec-
tion shall be furnished to the covered
individuals in the form of a copy of the
contract, or a rider (or equivalent
amendment to the contract) no later
than December 19, 2008. To the extent
an issuer has already provided the dis-
closure notice in paragraph (d)(2) of
this section to covered individuals, it
need not provide another such notice
by December 19, 2008.

(4) Ezxception. The requirements of
this paragraph (d) do not apply with re-
spect to coverage regulated under a
state law described in paragraph (e) of
this section.

(e) Applicability in certain states—(1)
Health insurance coverage. The require-
ments of section 2751 of the PHS Act
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and this section do not apply with re-
spect to health insurance coverage in
the individual market if there is a
state law regulating the coverage that
meets any of the following criteria:

(i) The state law requires the cov-
erage to provide for at least a 48-hour
hospital length of stay following a vag-
inal delivery and at least a 96-hour hos-
pital length of stay following a deliv-
ery by cesarean section.

(ii) The state law requires the cov-
erage to provide for maternity and pe-
diatric care in accordance with guide-
lines that relate to care following
childbirth established by the American
College of Obstetricians and Gyne-
cologists, the American Academy of
Pediatrics, or any other established
professional medical association.

(iii) The state law requires, in con-
nection with the coverage for mater-
nity care, that the hospital length of
stay for such care is left to the decision
of (or is required to be made by) the at-
tending provider in consultation with
the mother. State laws that require the
decision to be made by the attending
provider with the consent of the moth-
er satisfy the criterion of this para-
graph (e)(1)(iii).

(2) Relation to section 2762(a) of the
PHS Act. The preemption provisions
contained in section 2762(a) of the PHS
Act and §148.210(b) do not supersede a
state law described in paragraph (e)(1)
of this section.

(f) Applicability date. Section 2751 of
the PHS Act applies to health insur-
ance coverage offered, sold, issued, re-
newed, in effect, or operated in the in-
dividual market on or after January 1,
1998. This section applies to health in-
surance coverage offered, sold, issued,
renewed, in effect, or operated in the
individual market on or after January
1, 2009.

[73 FR 62427, Oct. 20, 2008]

§148.180 Prohibition of discrimination
based on genetic information.

(a) Definitions. For purposes of this
section, the following definitions as set
forth in §146.122 of this subchapter per-
tain to health insurance issuers in the
individual market to the extent that
those definitions are not inconsistent
with respect to health insurance cov-
erage offered, sold, issued, renewed, in

§148.180

effect or operated in the individual
market:

Collect has the meaning set forth at
§146.122(a).

Family member has the meaning set
forth at §146.122(a).

Genetic information has the meaning
set forth at §146.122(a).

Genetic services has the meaning set
forth at §146.122(a).

Genetic test has the meaning set forth
at §146.122(a).

Manifestation or manifested has the
meaning set forth at §146.122(a).

Preexisting condition exclusion has the
meaning set forth at §144.103.

Underwriting purposes has the mean-
ing set forth at §148.180(f)(1).

(b) Prohibition on genetic information
as a condition of eligibility—(1) In gen-
eral. An issuer offering health insur-
ance coverage in the individual market
may not establish rules for the eligi-
bility (including continued eligibility)
of any individual to enroll in indi-
vidual health insurance coverage based
on genetic information.

(2) Rule of construction. Nothing in
paragraph (b)(1) of this section pre-
cludes an issuer from establishing rules
for eligibility for an individual to en-
roll in individual health insurance cov-
erage based on the manifestation of a
disease or disorder in that individual,
or in a family member of that indi-
vidual when the family member is cov-
ered under the policy that covers the
individual.

(3) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A State implements
the HIPAA guaranteed availability require-
ment in the individual health insurance mar-
ket in accordance with §148.120. Individual A
and his spouse S are not ‘‘eligible individ-
uals’ as that term is defined at §148.103 and,
therefore, they are not entitled to obtain in-
dividual health insurance coverage on a
guaranteed available basis. They apply for
individual coverage with Issuer M. As part of
the application for coverage, M receives
health information about 4 and S. Although
A has no known medical conditions, S has
high blood pressure. M declines to offer cov-
erage to S.

(ii) Conclusion. In this Example 1, M permis-
sibly may decline to offer coverage to S be-
cause S has a manifested disorder (high blood
pressure) that makes her ineligible for cov-
erage under the policy’s rules for eligibility.
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