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§147.108

(j) Applicability date. The provisions
of this section apply for plan years (in
the individual market, policy years)
beginning on or after January 1, 2014.

(k) Grandfathered health plans. This
section does not apply to grandfathered
health plans in accordance with
§147.140.

[78 FR 13437, Feb. 27, 2013, as amended at 78
FR 65092, Oct. 30, 2013; 79 FR 30339, May 27,
2014; 79 FR 42985, July 24, 2014; 79 FR 53004,
Sept. 5, 2014; 80 FR 10862, Feb. 27, 2015; 81 FR
94173, Dec. 22, 2016; 84 FR 17561, Apr. 25, 2019]

§147.108 Prohibition of preexisting
condition exclusions.

(a) In general. A group health plan, or
a health insurance issuer offering
group or individual health insurance
coverage, may not impose any pre-
existing condition exclusion (as defined
in §144.103 of this subchapter).

(b) Examples. The rules of paragraph
(a) of this section are illustrated by the
following examples (for additional ex-
amples illustrating the definition of a
preexisting condition exclusion, see
§146.111(a)(2) of this subchapter):

Example 1. (i) Facts. A group health plan
provides benefits solely through an insur-
ance policy offered by Issuer P. At the expi-
ration of the policy, the plan switches cov-
erage to a policy offered by Issuer N. N’s pol-
icy excludes benefits for oral surgery re-
quired as a result of a traumatic injury if the
injury occurred before the effective date of
coverage under the policy.

(ii) Conclusion. In this Example 1, the exclu-
sion of benefits for oral surgery required as
a result of a traumatic injury if the injury
occurred before the effective date of cov-
erage is a preexisting condition exclusion be-
cause it operates to exclude benefits for a
condition based on the fact that the condi-
tion was present before the effective date of
coverage under the policy. Therefore, such
an exclusion is prohibited.

Example 2. (i) Facts. Individual C applies for
individual health insurance coverage with
Issuer M. M denies C’s application for cov-
erage because a pre-enrollment physical re-
vealed that C has type 2 diabetes.

(ii) Conclusion. See  Example 2 in
§146.111(a)(2) of this subchapter for a conclu-
sion that M’s denial of C’s application for
coverage is a preexisting condition exclusion
because a denial of an application for cov-
erage based on the fact that a condition was
present before the date of denial is an exclu-
sion of benefits based on a preexisting condi-
tion.

45 CFR Subtitle A (10-1-23 Edition)

(c) Allowable screenings to determine
eligibility for alternative coverage in the
individual market—(1) In general. (i) A
health insurance issuer offering indi-
vidual health insurance coverage may
screen applicants for eligibility for al-
ternative coverage options before offer-
ing a child-only policy if—

(A) The practice is permitted under
State law;

(B) The screening applies to all child-
only applicants, regardless of health
status; and

(C) The alternative coverage options
include options for which healthy chil-
dren would potentially be eligible (e.g.,
Children’s Health Insurance Program
(CHIP) or group health insurance).

(ii) An issuer must provide such cov-
erage to an applicant effective on the
first date that a child-only policy
would have been effective had the ap-
plicant not been screened for an alter-
native coverage option, as provided by
State law. A State may impose a rea-
sonable time limit by when an issuer
would have to enroll a child regardless
of pending applications for other cov-
erage.

(2) Restrictions. A health insurance
issuer offering individual health insur-
ance coverage may screen applicants
for eligibility for alternative coverage
provided that:

(1) The screening process does not by
its operation significantly delay enroll-
ment or artificially engineer eligibility
of a child for a program targeted to in-
dividuals with a pre-existing condition;

(ii) The screening process is not ap-
plied to offers of dependent coverage
for children; or

(ii) The issuer does not consider
whether an applicant is eligible for, or
is provided medical assistance under,
Medicaid in making enrollment deci-
sions, as provided under 42 U.S.C. 1396a
(25)(G).

(d) Applicability date. The provisions
of this section are applicable to group
health plans and health insurance
issuers for plan years (in the individual
market, policy years) beginning on or
after January 1, 2017. Until the applica-
bility date for this regulation, plans
and issuers are required to continue to
comply with the corresponding sec-
tions of 45 CFR parts 144, 146 and 147,
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contained in the 45 CFR, parts 1 to 199,
edition revised as of October 1, 2015.

[80 FR 72274, Nov. 18, 2015]

EDITORIAL NOTE: At 80 FR 72284, Nov. 18,
2015, §147.108 was revised to include two para-
graphs (¢)(2)(ii).

§147.110 Prohibiting discrimination
against participants, beneficiaries,
and individuals based on a health
factor.

(a) In general. A group health plan
and a health insurance issuer offering
group or individual health insurance
coverage must comply with all the re-
quirements under 45 CFR 146.121 appli-
cable to a group health plan and a
health insurance issuer offering group
health insurance coverage. Accord-
ingly, with respect to an issuer offering
health insurance coverage in the indi-
vidual market, the issuer is subject to
the requirements of §146.121 to the
same extent as an issuer offering group
health insurance coverage, except the
exception contained in §146.121(f) (con-
cerning nondiscriminatory wellness
programs) does not apply.

(b) Applicability date. This section is
applicable to group health plans and
health insurance issuers offering group
or individual health insurance cov-
erage for plan years (in the individual
market, policy years) beginning on or
after January 1, 2014. See §147.140,
which provides that the rules of this
section do not apply to grandfathered
health plans that are individual health
insurance coverage.

[78 FR 33192, June 3, 2013]

§147.116 Prohibition on waiting peri-
ods that exceed 90 days.

(a) General rule. A group health plan,
and a health insurance issuer offering
group health insurance coverage, must
not apply any waiting period that ex-
ceeds 90 days, in accordance with the
rules of this section. If, under the
terms of a plan, an individual can elect
coverage that would begin on a date
that is not later than the end of the 90-
day waiting period, this paragraph (a)
is considered satisfied. Accordingly, in
that case, a plan or issuer will not be
considered to have violated this para-
graph (a) solely because individuals
take, or are permitted to take, addi-

§147.116

tional time (beyond the end of the 90-
day waiting period) to elect coverage.

(b) Waiting period defined. For pur-
poses of this part, a waiting period is
the period that must pass before cov-
erage for an individual who is other-
wise eligible to enroll under the terms
of a group health plan can become ef-
fective. If an individual enrolls as a
late enrollee (as defined under §144.103
of this subchapter) or special enrollee
(as described in §146.117 of this sub-
chapter), any period before such late or
special enrollment is not a waiting pe-
riod.

(c) Relation to a plan’s eligibility cri-
teria—(1) In general. Except as provided
in paragraphs (c)(2) and (c)(3) of this
section, being otherwise eligible to en-
roll under the terms of a group health
plan means having met the plan’s sub-
stantive eligibility conditions (such as,
for example, being in an eligible job
classification, achieving job-related 1li-
censure requirements specified in the
plan’s terms, or satisfying a reasonable
and bona fide employment-based ori-
entation period). Moreover, except as
provided in paragraphs (c)(2) and (c)(3)
of this section, nothing in this section
requires a plan sponsor to offer cov-
erage to any particular individual or
class of individuals (including, for ex-
ample, part-time employees). Instead,
this section prohibits requiring other-
wise eligible individuals to wait more
than 90 days before coverage is effec-
tive. See also section 4980H of the Code
and its implementing regulations for
an applicable large employer’s shared
responsibility to provide health cov-
erage to full-time employees.

(2) Eligibility conditions based solely on
the lapse of time. Eligibility conditions
that are based solely on the lapse of a
time period are permissible for no more
than 90 days.

(3) Other conditions for eligibility.
Other conditions for eligibility under
the terms of a group health plan are
generally permissible under PHS Act
section 2708, unless the condition is de-
signed to avoid compliance with the 90-
day waiting period limitation, deter-
mined in accordance with the rules of
this paragraph (c)(3).

(1) Application to variable-hour employ-
ees in cases in which a specified number

119

11:32 Nov 02, 2023 Jkt 259202 PO 00000 Frm 00129 Fmt8010 Sfmt8010 Q:\4545V2.TXT PC31



		Superintendent of Documents
	2024-03-08T11:48:30-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




