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(2) State. For purposes of this section
the term State includes a State (as de-
fined in §144.103), any political subdivi-
sions of a State, or any agency or in-
strumentality of either.

[69 FR 78797, Dec. 30, 2004; 70 FR 21147, Apr.
25, 2005; 79 FR 10315, Feb. 24, 2014]

§146.145 Special rules
group health plans.

(a) Group health plan—(1) Definition.
A group health plan means an em-
ployee welfare benefit plan to the ex-
tent that the plan provides medical
care (including items and services paid
for as medical care) to employees (in-
cluding both current and former em-
ployees) or their dependents (as defined
under the terms of the plan) directly or
through insurance, reimbursement, or
otherwise.

(2) Determination of number of plans.
[Reserved]

(b) Ezxcepted benefits—(1) In general.
The requirements of subparts B and C
of this part do not apply to any group
health plan (or any group health insur-
ance coverage) in relation to its provi-
sion of the benefits described in para-
graph (b) (2), (3), (4), or (b) of this sec-
tion (or any combination of these bene-
fits).

(2) Benefits excepted in all cir-
cumstances. The following benefits are
excepted in all circumstances—

(i) Coverage only for accident (in-
cluding accidental death and dis-
memberment);

(ii) Disability income coverage;

(iii) Liability insurance, including
general liability insurance and auto-
mobile liability insurance;

(iv) Coverage issued as a supplement
to liability insurance;

(v) Workers’ compensation or similar
coverage;

(vi) Automobile medical payment in-
surance;

(vii) Credit-only insurance (for exam-
ple, mortgage insurance); and

(viii) Coverage for on-site medical
clinics.

(ix) Travel insurance, within the
meaning of §144.103 of this subchapter.

(3) Limited excepted benefits—({i) In
general. Limited-scope dental benefits,
limited-scope vision benefits, or long-
term care benefits are excepted if they
are provided under a separate policy,

relating to
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certificate, or contract of insurance, or
are otherwise not an integral part of a
group health plan as described in para-
graph (b)(3)(ii) of this section. In addi-
tion, benefits provided under a health
flexible spending arrangement (health
FSA) are excepted benefits if they sat-
isfy the requirements of paragraph
(b)(3)(v) of this section; benefits pro-
vided under an employee assistance
program are excepted benefits if they
satisfy the requirements of paragraph
(b)(3)(vi) of this section; benefits pro-
vided under limited wraparound cov-
erage are excepted benefits if they sat-
isfy the requirements of paragraph
(b)(3)(vii) of this section; and benefits
provided under a health reimbursement
arrangement or other account-based
group health plan, other than a health
FSA, are excepted benefits if they sat-
isfy the requirements of paragraph
(b)(3)(viii) of this section.

(ii) Not an integral part of a group
health plan. For purposes of this para-
graph (b)(3), benefits are not an inte-
gral part of a group health plan
(whether the benefits are provided
through the same plan, a separate plan,
or as the only plan offered to partici-
pants) if either paragraph (b)(3)(ii)(A)
or (B) are satisfied.

(A) Participants may decline cov-
erage. For example, a participant may
decline coverage if the participant can
opt out of the coverage upon request,
whether or not there is a participant
contribution required for the coverage.

(B) Claims for the benefits are ad-
ministered under a contract separate
from claims administration for any
other benefits under the plan.

(iii) Limited scope—(A) Dental benefits.
Limited scope dental benefits are bene-
fits substantially all of which are for
treatment of the mouth (including any
organ or structure within the mouth).

(B) Vision benefits. Limited scope vi-
sion benefits are benefits substantially
all of which are for treatment of the
eye.

(iv) Long-term care. Long-term care
benefits are benefits that are either—

(A) Subject to State long-term care
insurance laws;

(B) For qualified long-term care serv-
ices, as defined in section 7702B(c)(1) of
the Internal Revenue Code, or provided
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under a qualified long-term care insur-
ance contract, as defined in section
7702B(b) of the Internal Revenue Code;
or

(C) Based on cognitive impairment or
a loss of functional capacity that is ex-
pected to be chronic.

(v) Health flexible spending arrange-
ments. Benefits provided under a health
flexible spending arrangement (as de-
fined in section 106(c)(2) of the Internal
Revenue Code) are excepted for a class
of participants only if they satisfy the
following two requirements—

(A) Other group health plan coverage,
not limited to excepted benefits, is
made available for the year to the class
of participants by reason of their em-
ployment; and

(B) The arrangement is structured so
that the maximum benefit payable to
any participant in the class for a year
cannot exceed two times the partici-
pant’s salary reduction election under
the arrangement for the year (or, if
greater, cannot exceed $500 plus the
amount of the participant’s salary re-
duction election). For this purpose, any
amount that an employee can elect to
receive as taxable income but elects to
apply to the health flexible spending
arrangement is considered a salary re-
duction election (regardless of whether
the amount is characterized as salary
or as a credit under the arrangement).

(vi) Employee assistance programs.
Benefits provided under employee as-
sistance programs are excepted if they
satisfy all of the requirements of this
paragraph (b)(3)(vi).

(A) The program does not provide sig-
nificant benefits in the nature of med-
ical care. For this purpose, the
amount, scope and duration of covered
services are taken into account.

(B) The benefits under the employee
assistance program are not coordinated
with benefits under another group
health plan, as follows:

(I) Participants in the other group
health plan must not be required to use
and exhaust benefits under the em-
ployee assistance program (making the
employee assistance program a gate-
keeper) before an individual is eligible
for benefits under the other group
health plan; and

(2) Participant eligibility for benefits
under the employee assistance program
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must not be dependent on participation
in another group health plan.

(C) No employee premiums or con-
tributions are required as a condition
of participation in the employee assist-
ance program.

(D) There is no cost sharing under
the employee assistance program.

(vii) Limited wraparound coverage.
Limited benefits provided through a
group health plan that wrap around eli-
gible individual health insurance (or
Basic Health Plan coverage described
in section 1331 of the Patient Protec-
tion and Affordable Care Act); or that
wrap around coverage under a Multi-
State Plan described in section 1334 of
the Patient Protection and Affordable
Care Act, collectively referred to as
“limited wraparound coverage,’’ are ex-
cepted benefits if all of the following
conditions are satisfied. For this pur-
pose, eligible individual health insur-
ance is individual health insurance
coverage that is not a grandfathered
health plan (as described in section 1251
of the Patient Protection and Afford-
able Care Act and §147.140 of this sub-
chapter), not a transitional individual
health insurance plan (as described in
the March 5, 2014 Insurance Standards
Bulletin Series—Extension of Transi-
tional Policy through October 1, 2016),
and does not consist solely of excepted
benefits (as defined in paragraph (b) of
this section).

(A) Covers additional benefits. The lim-
ited wraparound coverage provides
meaningful benefits beyond coverage of
cost sharing under either the eligible
individual health insurance, Basic
Health Program coverage, or Multi-
State Plan coverage. The limited wrap-
around coverage must not provide ben-
efits only under a coordination-of-ben-
efits provision and must not consist of
an account-based reimbursement ar-
rangement.

(B) Limited in amount. The annual
cost of coverage per employee (and any
covered dependents, as defined in
§144.103 of this subchapter) under the
limited wraparound coverage does not
exceed the greater of the amount deter-
mined under either paragraph
(b)(3)(vii)(B)(I) or (2) of this section.
Making a determination regarding the
annual cost of coverage per employee
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must occur on an aggregate basis rely-
ing on sound actuarial principles.

(I) The maximum permitted annual
salary reduction contribution toward
health flexible spending arrangements,
indexed in the manner prescribed under
section 125(i)(2) of the Internal Revenue
Code. For this purpose, the cost of cov-
erage under the limited wraparound in-
cludes both employer and employee
contributions towards coverage and is
determined in the same manner as the
applicable premium is calculated under
a COBRA continuation provision.

(2) Fifteen percent of the cost of cov-
erage under the primary plan. For this
purpose, the cost of coverage under the
primary plan and under the limited
wraparound coverage includes both em-
ployer and employee contributions to-
wards the coverage and each is deter-
mined in the same manner as the appli-
cable premium is calculated under a
COBRA continuation provision.

(C) Nondiscrimination. All of the con-
ditions of this paragraph (b)(3)(vii)(C)
are satisfied.

(I) No preexisting condition exclusion.
The limited wraparound coverage does
not impose any preexisting condition
exclusion, consistent with the require-
ments of section 2704 of the PHS Act
and §147.108 of this subchapter.

(2) No discrimination based on health
status. The limited wraparound cov-
erage does not discriminate against in-
dividuals in eligibility, benefits, or pre-
miums based on any health factor of an
individual (or any dependent of the in-
dividual, as defined in §144.103 of this
subchapter), consistent with the re-
quirements of section 2705 of the PHS
Act.

(3) No discrimination in favor of highly
compensated individuals. Neither the
limited wraparound coverage, nor any
other group health plan coverage of-
fered by the plan sponsor, fails to com-
ply with section 2716 of the PHS Act or
fails to be excludible from income for
any individual due to the application of
section 105(h) of the Internal Revenue
Code (as applicable).

(D) Plan eligibility requirements. Indi-
viduals eligible for the wraparound
coverage are not enrolled in excepted
benefit coverage under paragraph
(b)(3)(v) of this section (relating to
health FSAs). In addition, the condi-
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tions set forth in either paragraph
(b)(3)(vii)(D)(1) or (2) of this section are
met.

(I) Limited wraparound coverage that
wraps around eligible individual insur-
ance for persons who are not full-time em-
ployees. Coverage that wraps around el-
igible individual health insurance (or
that wraps around Basic Health Plan
coverage) must satisfy all of the condi-
tions of this paragraph (b)(3)(vii)(D)(1).

(i) For each year for which limited
wraparound coverage is offered, the
employer that is the sponsor of the
plan offering limited wraparound cov-
erage, or the employer participating in
a plan offering limited wraparound
coverage, offers to its full-time em-
ployees coverage that is substantially
similar to coverage that the employer
would need to offer to its full-time em-
ployees in order not to be subject to a
potential assessable payment under the
employer shared responsibility provi-
sions of section 4980H(a) of the Internal
Revenue Code, if such provisions were
applicable; provides minimum value (as
defined in section 36B(c)(2)(C)(ii) of the
Internal Revenue Code); and is reason-
ably expected to be affordable (apply-
ing the safe harbor rules for deter-
mining affordability set forth in 26
CFR 54.4980H-5(e)(2)). If a plan or issuer
providing limited wraparound coverage
takes reasonable steps to ensure that
employers disclose to the plan or issuer
necessary information regarding their
coverage offered and affordability in-
formation, the plan or issuer is per-
mitted to rely on reasonable represen-
tations by employers regarding this in-
formation, unless the plan or issuer has
specific knowledge to the contrary. In
the event that the employer that is the
sponsor of the plan offering wrap-
around coverage, or the employer par-
ticipating in a plan offering wrap-
around coverage, has no full-time em-
ployees for any plan year limited wrap-
around coverage is offered, the require-

ment of this paragraph
(b)B)(vii)(D)(1)(i) is considered satis-
fied.

(i) Eligibility for the limited wrap-
around coverage is limited to employ-
ees who are reasonably determined at
the time of enrollment to not be full-
time employees (and their dependents,
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as defined in §144.103 of this sub-
chapter), or who are retirees (and their
dependents, as defined in §144.103 of
this subchapter). For this purpose, full-
time employees are employees who are
reasonably expected to work at least
an average of 30 hours per week.

(i1i) Other group health plan cov-
erage, not limited to excepted benefits,
is offered to the individuals eligible for
the limited wraparound coverage. Only
individuals eligible for the other group
health plan coverage are eligible for
the limited wraparound coverage.

(2) Limited coverage that wraps around
Multi-State Plan coverage. Coverage that
wraps around Multi-State Plan cov-
erage must satisfy all of the conditions
of this paragraph (b)(3)(vii)(D)(2). For
this purpose, the term ‘‘full-time em-
ployee” means a ‘‘full-time employee”’
as defined in 26 CFR 54.4980H-1(a)(21)
who is not in a limited non-assessment
period for certain employees (as de-
fined in 26 CFR 54.4980H-1(a)(26)). More-
over, if a plan or issuer providing lim-
ited wraparound coverage takes rea-
sonable steps to ensure that employers
disclose to the plan or issuer necessary
information regarding their coverage
offered and contribution levels for 2013
or 2014 (as applicable), and for any year
in which limited wraparound coverage
is offered, the plan or issuer is per-
mitted to rely on reasonable represen-
tations by employers regarding this in-
formation, unless the plan or issuer has
specific knowledge to the contrary.
Consistent with the reporting and eval-
uation criteria of paragraph
(b)(3)(vii)(E) of this section, the Office
of Personnel Management may verify
that plans and issuers have reasonable
mechanisms in place to ensure that
contributing employers meet these
standards.

(1) The limited wraparound coverage
is reviewed and approved by the Office
of Personnel Management, consistent
with the reporting and evaluation cri-
teria of paragraph (b)(3)(vii)(E) of this
section, to provide benefits in conjunc-
tion with coverage under a Multi-State
Plan authorized under section 1334 of
the Patient Protection and Affordable
Care Act. The Office of Personnel Man-
agement may revoke approval if it de-
termines that continued approval is in-
consistent with the reporting and eval-
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uation criteria of
(b)(3)(vii)(E) of this section.

(i1) The employer offered coverage in
the plan year that began in either 2013
or 2014 that is substantially similar to
coverage that the employer would need
to have offered to its full-time employ-
ees in order to not be subject to an as-
sessable payment under the employer
shared responsibility provisions of sec-
tion 4980H(a) of the Internal Revenue
Code, if such provisions had been appli-
cable. In the event that a plan that of-
fered coverage in 2013 or 2014 has no
full-time employees for any plan year
limited wraparound coverage is offered,
the requirement of this paragraph
(D)) (vii)(D)(2)(ii) is considered satis-
fied.

(7i1) In the plan year that began in ei-
ther 2013 or 2014, the employer offered
coverage to a substantial portion of
full-time employees that provided min-
imum value (as defined in section
36B(c)(2)(C)(ii) of the Internal Revenue
Code) and was affordable (applying the
safe harbor rules for determining af-
fordability set forth in 26 CFR 54.4980H-
5(e)(2)). In the event that the plan that
offered coverage in 2013 or 2014 has no
full-time employees for any plan year
limited wraparound coverage is offered,
the requirement of this paragraph
(b)(B)(vii)(D)(2)(iii) is considered satis-
fied.

(iv) For the duration of the pilot pro-
gram, as described in paragraph
(b)(B)(vii)(F) of this section, the em-
ployer’s annual aggregate contribu-
tions for both primary and limited
wraparound coverage are substantially
the same as the employer’s total con-
tributions for coverage offered to full-
time employees in 2013 or 2014.

(BE) Reporting—(1) Reporting by group
health plans and group health insurance
issuers. A self-insured group health
plan, or a health insurance issuer, of-
fering or proposing to offer limited
wraparound coverage in connection
with Multi-State Plan coverage pursu-
ant to paragraph (b)(3)(vii)(D)(2) of this
section reports to the Office of Per-
sonnel Management (OPM), in a form
and manner specified in guidance, in-
formation OPM reasonably requires to
determine whether the plan or issuer

paragraph

11:32 Nov 02, 2023 Jkt 259202 PO 00000 Frm 00104 Fmt8010 Sfmt8010 Q:\45\45V2.TXT PC31



aworley on LAPBHBH6L3 with DISTILLER

VerDate Sep<11>2014

Dept. of Health and Human Services

qualifies to offer such coverage or com-
plies with the applicable requirements
of this section.

(2) Reporting by group health plan
sponsors. The plan sponsor of a group
health plan offering limited wrap-
around coverage under paragraph
(b)(3)(vii) of this section, must report
to the Department of Health and
Human Services (HHS), in a form and
manner specified in guidance, informa-
tion HHS reasonably requires.

(F) Pilot program with sunset. The pro-
visions of paragraph (b)(3)(vii) of this
section apply to limited wraparound
coverage that is first offered no earlier
than January 1, 2016 and no later than
December 31, 2018 and that ends no
later than on the later of:

(I) The date that is three years after
the date limited wraparound coverage
is first offered; or

(2) The date on which the last collec-
tive bargaining agreement relating to
the plan terminates after the date lim-
ited wraparound coverage is first of-
fered (determined without regard to
any extension agreed to after the date
limited wraparound coverage is first
offered).

(viii) Health reimbursement arrange-
ments (HRAs) and other account-based
group health plans. Benefits provided
under an HRA or other account-based
group health plan, other than a health
FSA, are excepted if they satisfy all of
the requirements of this paragraph
(b)(8)(viii). See paragraph (b)(3)(v) of
this section for the circumstances in
which benefits provided under a health
FSA are excepted benefits. For pur-
poses of this paragraph (b)(3)(viii), the
term ‘‘HRA or other account-based
group health plan’ has the same mean-
ing as ‘‘account-based group health
plan” set forth in §147.126(d)(6)(i) of
this subchapter, except that the term
does not include health FSAs. For ease
of reference, an HRA or other account-
based group health plan that satisfies
the requirements of this paragraph
(b)(8)(viii) is referred to as an excepted
benefit HRA.

(A) Otherwise not an integral part of
the plan. Other group health plan cov-
erage that is not limited to excepted
benefits and that is not an HRA or
other account-based group health plan
must be made available by the same
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plan sponsor for the plan year to the
participant.

(B) Benefits are limited in amount—(1)
Limit on annual amounts made available.
The amounts newly made available for
each plan year under the HRA or other
account-based group health plan do not
exceed $1,800. In the case of any plan
year beginning after December 31, 2020,
the dollar amount in the preceding sen-
tence shall be increased by an amount
equal to such dollar amount multiplied
by the cost-of-living adjustment. The
cost of living adjustment is the per-
centage (if any) by which the C-CPI-U
for the preceding calendar year exceeds
the C-CPI-U for calendar year 2019. The
term “C-CPI-U” means the Chained
Consumer Price Index for All Urban
Consumers as published by the Bureau
of Labor Statistics of the Department
of Labor. The C-CPI-U for any calendar
year is the average of the C-CPI-U as
of the close of the 12-month period end-
ing on March 31 of such calendar year.
The values of the C-CPI-U used for any
calendar year shall be the latest values
so published as of the date on which
the Bureau publishes the initial value
of the C-CPI-U for the month of March
for the preceding calendar year. Any
such increase that is not a multiple of
$50 shall be rounded down to the next
lowest multiple of $560. The Department
of the Treasury and the Internal Rev-
enue Service will publish the adjusted
amount for plan years beginning in any
calendar year no later than June 1 of
the preceding calendar year.

(2) Carryover amounts. If the terms of
the HRA or other account-based group
health plan allow unused amounts to
be made available to participants and
dependents in later plan years, such
carryover amounts are disregarded for
purposes of determining whether bene-
fits are limited in amount.

(3) Multiple HRAs or other account-
based group health plans. If the plan
sponsor provides more than one HRA or
other account-based group health plan
to the participant for the same time
period, the amounts made available
under all such plans are aggregated to
determine whether the benefits are
limited in amount, except that HRAs
or other account-based group health
plans that reimburse only excepted
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benefits are not included in deter-
mining whether the benefits are lim-
ited in amount.

(C) Prohibition on reimbursement of cer-
tain health insurance premiums. The
HRA or other account-based group
health plan must not reimburse pre-
miums for individual health insurance
coverage, group health plan coverage
(other than COBRA continuation cov-
erage or other continuation coverage),
or Medicare Part A, B, C, or D, except
that the HRA or other account-based
group health plan may reimburse pre-
miums for such coverage that consists
solely of excepted benefits. See also,
paragraph (b)(3)(viii)(F') of this section.

(D) Uniform availability. The HRA or
other account-based group health plan
is made available under the same
terms to all similarly situated individ-
uals, as defined in §146.121(d), regard-
less of any health factor (as described
in §146.121(a)).

(BE) Notice requirement. For plan years
beginning on or after January 11, 2021,
the HRA or other account-based group
health plan must provide a notice that
describes conditions pertaining to eli-
gibility to receive benefits, annual or
lifetime caps, or other limits on bene-
fits under the plan, and a description
or summary of the benefits. This notice
must be provided no later than 90 days
after an employee becomes a partici-
pant and annually thereafter, in a
manner reasonably calculated to en-
sure actual receipt by participants eli-
gible for the HRA or other account-
based group health plan.

(F) Special rule. The HRA or other ac-
count-based group health plan must
not reimburse premiums for short-
term, limited-duration insurance (as
defined in §144.103 of this subchapter) if
the conditions of this paragraph
(b)(3)(viii)(F) are satisfied.

(I) The HRA or other account-based
group health plan is offered by a small
employer (as defined in PHS Act sec-
tion 2791(e)(4)).

(2) The other group health plan cov-
erage offered by the employer pursuant
to paragraph (b)(3)(viii)(A) of this sec-
tion is either fully-insured or partially-
insured.

(3) The Secretary makes a finding, in
consultation with the Secretaries of
Labor and the Treasury, that the reim-
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bursement of premiums for short-term,
limited-duration insurance by excepted
benefit HRAs has caused significant
harm to the small group market in the
state that is the principal place of busi-
ness of the small employer.

(4) The finding by the Secretary is
made after submission of a written rec-
ommendation by the applicable state
authority of such state, in a form and
manner specified by HHS. The written
recommendation must include evidence
that the reimbursement of premiums
for short-term, limited-duration insur-
ance by excepted benefit HRAs estab-
lished by insured or partially-insured
small employers in the state has
caused significant harm to the state’s
small group market, including with re-
spect to premiums.

(5) The restriction shall be imposed
or discontinued by publication by the
Secretary of a notice in the FEDERAL
REGISTER and shall apply only prospec-
tively and with a reasonable time for
plan sponsors to comply.

(4) Noncoordinated benefits—(i) Ezx-
cepted benefits that are mot coordinated.
Coverage for only a specified disease or
illness (for example, cancer-only poli-
cies) or hospital indemnity or other
fixed indemnity insurance is excepted
only if it meets each of the conditions
specified in paragraph (b)(4)(ii) of this
section. To be hospital indemnity or
other fixed indemnity insurance, the
insurance must pay a fixed dollar
amount per day (or per other period) of
hospitalization or illness (for example,
$100/day) regardless of the amount of
expenses incurred.

(i1) Conditions. Benefits are described
in paragraph (b)(4)(i) of this section
only if—

(A) The benefits are provided under a
separate policy, certificate, or contract
of insurance;

(B) There is no coordination between
the provision of the benefits and an ex-
clusion of benefits under any group
health plan maintained by the same
plan sponsor; and

(C) The benefits are paid with respect
to an event without regard to whether
benefits are provided with respect to
the event under any group health plan
maintained by the same plan sponsor.
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(iii) Example. The rules of this para-
graph (b)(4) are illustrated by the fol-
lowing example:

Example. (i) Facts. An employer sponsors a
group health plan that provides coverage
through an insurance policy. The policy pro-
vides benefits only for hospital stays at a
fixed percentage of hospital expenses up to a
maximum of $100 a day.

(ii) Conclusion. In this Example, even
though the benefits under the policy satisfy
the conditions in paragraph (b)(4)(ii) of this
section, because the policy pays a percentage
of expenses incurred rather than a fixed dol-
lar amount, the benefits under the policy are
not excepted benefits under this paragraph
(b)(4). This is the result even if, in practice,
the policy pays the maximum of $100 for
every day of hospitalization.

(5) Supplemental benefits. (i) The fol-
lowing benefits are excepted only if
they are provided under a separate pol-
icy, certificate, or contract of insur-
ance—

(A) Medicare supplemental health in-
surance (as defined under section
1882(g)(1) of the Social Security Act;
also known as Medigap or MedSupp in-
surance);

(B) Coverage supplemental to the
coverage provided under Chapter 55,
Title 10 of the United States Code (also
known as TRICARE supplemental pro-
grams); and

(C) Similar supplemental coverage pro-
vided to coverage under a group health
plan. To be similar supplemental cov-
erage, the coverage must be specifi-
cally designed to fill gaps in the pri-
mary coverage. The preceding sentence
is satisfied if the coverage is designed
to fill gaps in cost sharing in the pri-
mary coverage, such as coinsurance or
deductibles, or the coverage is designed
to provide benefits for items and serv-
ices not covered by the primary cov-
erage and that are not essential health
benefits (as defined under section
1302(b) of the Patient Protection and
Affordable Care Act) in the State
where the coverage is issued, or the
coverage is designed to both fill such
gaps in cost sharing under, and cover
such benefits not covered by, the pri-
mary coverage. Similar supplemental
coverage does not include coverage
that becomes secondary or supple-
mental only under a coordination-of-
benefits provision.
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(ii) The rules of this paragraph (b)(5)
are illustrated by the following exam-
ple:

Example. (i) Facts. An employer sponsors a
group health plan that provides coverage for
both active employees and retirees. The cov-
erage for retirees supplements benefits pro-
vided by Medicare, but does not meet the re-
quirements for a supplemental policy under
section 1882(g)(1) of the Social Security Act.

(ii) Conclusion. In this Example, the cov-
erage provided to retirees does not meet the
definition of supplemental excepted benefits
under this paragraph (b)(5) because the cov-
erage is not Medicare supplemental insur-
ance as defined under section 1882(g)(1) of the
Social Security Act, is not a TRICARE sup-
plemental program, and is not supplemental
to coverage provided under a group health
plan.

(c) Treatment of partnerships. For pur-
poses of this part:

(1) Treatment as a group health plan.
Any plan, fund, or program that would
not be (but for this paragraph (c)) an
employee welfare benefit plan and that
is established or maintained by a part-
nership, to the extent that the plan,
fund, or program provides medical care
(including items and services paid for
as medical care) to present or former
partners in the partnership or to their
dependents (as defined under the terms
of the plan, fund, or program), directly
or through insurance, reimbursement,
or otherwise, is treated (subject to
paragraph (c)(2) of this section) as an
employee welfare benefit plan that is a
group health plan.

(2) Employment relationship. In the
case of a group health plan, the term
employer also includes the partnership
in relation to any bona fide partner. In
addition, the term employee also in-
cludes any bona fide partner. Whether
or not an individual is a bona fide part-
ner is determined based on all the rel-
evant facts and circumstances, includ-
ing whether the individual performs
services on behalf of the partnership.

(3) Participants of group health plans.
In the case of a group health plan, the
term participant also includes any indi-
vidual described in paragraph (c)(3)(i)
or (ii) of this section if the individual
is, or may become, eligible to receive a
benefit under the plan or the individ-
ual’s beneficiaries may be eligible to
receive any such benefit.
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(i) In connection with a group health
plan maintained by a partnership, the
individual is a partner in relation to
the partnership.

(ii) In connection with a group health
plan maintained by a self-employed in-
dividual (under which one or more em-
ployees are participants), the indi-
vidual is the self-employed individual.

(d) Determining the average number of
employees. [Reserved]

[69 FR 78798, Dec. 30, 2004, as amended at 74
FR 51692, Oct. 7, 2009; 78 FR 65092, Oct. 30,
2013; 79 FR 59136, Oct. 1, 2014; 80 FR 14007,
Mar. 18, 2015; 81 FR 75326, Oct. 31, 2016; 84 FR
29024, June 20, 2019; 85 FR 29259, May 14, 2020]

Subpart E—Provisions Applicable
to Only Health Insurance Issuers

§146.150 Guaranteed availability of
coverage for employers in the small
group market.

(a) Issuance of coverage in the small
group market. Subject to paragraphs (c)
through (f) of this section, each health
insurance issuer that offers health in-
surance coverage in the small group
market in a State must—

(1) Offer, to any small employer in
the State, all products that are ap-
proved for sale in the small group mar-
ket and that the issuer is actively mar-
keting, and must accept any employer
that applies for any of those products;
and

(2) Accept for enrollment under the
coverage every eligible individual (as
defined in paragraph (b) of this section)
who applies for enrollment during the
period in which the individual first be-
comes eligible to enroll under the
terms of the group health plan, or dur-
ing a special enrollment period, and
may not impose any restriction on an
eligible individual’s being a participant
or beneficiary, which is inconsistent
with the nondiscrimination provisions
of §146.121.

(b) Eligible individual defined. For pur-
poses of this section, the term ‘‘eligible
individual”’ means an individual who is
eligible—

(1) To enroll in group health insur-
ance coverage offered to a group health
plan maintained by a small employer,
in accordance with the terms of the
group health plan;
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(2) For coverage under the rules of
the health insurance issuer which are
uniformly applicable in the State to
small employers in the small group
market; and

(3) For coverage in accordance with
all applicable State laws governing the
issuer and the small group market.

(c) Special rules for network plans. (1)
In the case of a health insurance issuer
that offers health insurance coverage
in the small group market through a
network plan, the issuer may—

(i) Limit the employers that may
apply for the coverage to those with el-
igible individuals who live, work, or re-
side in the service area for the network
plan; and

(ii) Within the service area of the
plan, deny coverage to employers if the
issuer has demonstrated to the applica-
ble State authority (if required by the
State authority) that—

(A) It will not have the capacity to
deliver services adequately to enrollees
of any additional groups because of its
obligations to existing group contract
holders and enrollees; and

(B) It is applying this paragraph
(¢)(1) uniformly to all employers with-
out regard to the claims experience of
those employers and their employees
(and their dependents) or any health
status-related factor relating to those
employees and dependents.

(2) An issuer that denies health in-
surance coverage to an employer in
any service area, in accordance with
paragraph (c¢)(1)(ii) of this section, may
not offer coverage in the small group
market within the service area to any
employer for a period of 180 days after
the date the coverage is denied. This
paragraph (c)(2) does not limit the
issuer’s ability to renew coverage al-
ready in force or relieve the issuer of
the responsibility to renew that cov-
erage.

(3) Coverage offered within a service
area after the 180-day period specified
in paragraph (c)(2) of this section is
subject to the requirements of this sec-
tion.

(d) Application of financial capacity
limits. (1) A health insurance issuer
may deny health insurance coverage in
the small group market if the issuer
has demonstrated to the applicable
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