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Example 3. (i) Facts. Individual C was pre-
viously diagnosed with and treated for breast 
cancer, which is currently in remission. In 
accordance with the recommendation of C’s 
physician, C has been taking a regular dose 
of tamoxifen to help prevent a recurrence. 
C’s group health plan adopts a new policy re-
quiring patients taking tamoxifen to under-
go a genetic test to ensure that tamoxifen is 
medically appropriate for their genetic 
makeup. In accordance with, at the time, the 
latest scientific research, tamoxifen is not 
helpful in up to 7 percent of breast cancer pa-
tients, those with certain variations of the 
gene for making the CYP2D6 enzyme. If a pa-
tient has a gene variant making tamoxifen 
not medically appropriate, the plan does not 
pay for the tamoxifen prescription. 

(ii) Conclusion. In this Example 3, the plan 
does not violate paragraph (c) of this section 
if it conditions future payments for the 
tamoxifen prescription on C’s undergoing a 
genetic test to determine what genetic 
markers C has for making the CYP2D6 en-
zyme. Nor does the plan violate paragraph 
(c) of this section if the plan refuses future 
payment if the results of the genetic test in-
dicate that tamoxifen is not medically ap-
propriate for C. 

Example 4. (i) Facts. A group health plan of-
fers a diabetes disease management program 
to all similarly situated individuals for 
whom it is medically appropriate based on 
whether the individuals have or are at risk 
for diabetes. The program provides enhanced 
benefits related only to diabetes for individ-
uals who qualify for the program. The plan 
sends out a notice to all participants that 
describes the diabetes disease management 
program and explains the terms for eligi-
bility. Individuals interested in enrolling in 
the program are advised to contact the plan 
to demonstrate that they have diabetes or 
that they are at risk for diabetes. For indi-
viduals who do not currently have diabetes, 
genetic information may be used to dem-
onstrate that an individual is at risk. 

(ii) Conclusion. In this Example 4, the plan 
may condition benefits under the disease 
management program upon a showing by an 
individual that the individual is at risk for 
diabetes, even if such showing may involve 
genetic information, provided that the plan 
requests genetic information only when nec-
essary to make a determination regarding 
whether the disease management program is 
medically appropriate for the individual and 
only requests the minimum amount of infor-
mation necessary to make that determina-
tion. 

Example 5. (i) Facts. Same facts as Example 
4, except that the plan includes a question-
naire that asks about the occurrence of dia-
betes in members of the individual’s family 
as part of the notice describing the disease 
management program. 

(ii) Conclusion. In this Example 5, the plan 
violates the requirements of paragraph (d)(1) 
of this section because the requests for ge-
netic information are not limited to those 
situations in which it is necessary to make a 
determination regarding whether the disease 
management program is medically appro-
priate for the individuals. 

Example 6. (i) Facts. Same facts as Example 
4, except the disease management program 
provides an enhanced benefit in the form of 
a lower annual deductible to individuals 
under the program; the lower deductible ap-
plies with respect to all medical expenses in-
curred by the individual. Thus, whether or 
not a claim relates to diabetes, the indi-
vidual is provided with a lower deductible 
based on the individual providing the plan 
with genetic information. 

(ii) Conclusion. In this Example 6, because 
the enhanced benefits include benefits not 
related to the determination of medical ap-
propriateness, making available the en-
hanced benefits is within the meaning of un-
derwriting purposes. Accordingly, the plan 
may not request or require genetic informa-
tion (including family history information) 
in determining eligibility for enhanced bene-
fits under the program because such a re-
quest would be for underwriting purposes 
and would violate paragraph (d)(1) of this 
section. 

(f) Applicability date. This section ap-
plies for plan years beginning on or 
after December 7, 2009. 

[74 FR 51688, Oct. 7, 2009] 

§ 146.123 Special rule allowing integra-
tion of Health Reimbursement Ar-
rangements (HRAs) and other ac-
count-based group health plans 
with individual health insurance 
coverage and Medicare and prohib-
iting discrimination in HRAs and 
other account-based group health 
plans. 

(a) Scope. This section applies to 
health reimbursement arrangements 
(HRAs) and other account-based group 
health plans, as defined in 
§ 147.126(d)(6)(i) of this subchapter. For 
ease of reference, the term ‘‘HRA’’ is 
used in this section to include other ac-
count-based group health plans. For re-
lated regulations, see 26 CFR 1.36B– 
2(c)(3)(i) and (c)(5), 29 CFR 2510.3–1(l), 
and 45 CFR 155.420. 

(b) Purpose. This section provides the 
conditions that an HRA must satisfy in 
order to be integrated with individual 
health insurance coverage for purposes 
of Public Health Service Act (PHS Act) 
sections 2711 and 2713 and § 147.126(d)(4) 
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of this subchapter (referred to as an in-
dividual coverage HRA). This section 
also allows an individual coverage HRA 
to be integrated with Medicare for pur-
poses of PHS Act sections 2711 and 2713 
and § 147.126(d)(4) of this subchapter, 
subject to the conditions provided in 
this section (see paragraph (e) of this 
section). Some of the conditions set 
forth in this section specifically relate 
to compliance with PHS Act sections 
2711 and 2713 and some relate to the ef-
fect of having or being offered an indi-
vidual coverage HRA on eligibility for 
the premium tax credit under section 
36B of the Internal Revenue Code 
(Code). In addition, this section pro-
vides conditions that an individual cov-
erage HRA must satisfy in order to 
comply with the nondiscrimination 
provisions in PHS Act section 2705 and 
that are consistent with the provisions 
of the Patient Protection and Afford-
able Care Act, Public Law 111–148 (124 
Stat. 119 (2010)), and the Health Care 
and Education Reconciliation Act of 
2010, Public Law 111–152 (124 Stat. 1029 
(2010)), each as amended, that are de-
signed to create a competitive indi-
vidual market. These conditions are in-
tended to prevent an HRA plan sponsor 
from intentionally or unintentionally, 
directly or indirectly, steering any par-
ticipants or dependents with adverse 
health factors away from its tradi-
tional group health plan, if any, and 
toward individual health insurance 
coverage. 

(c) General rule. An HRA will be con-
sidered to be integrated with individual 
health insurance coverage for purposes 
of PHS Act sections 2711 and 2713 and 
§ 147.126(d)(4) of this subchapter and 
will not be considered to discriminate 
in violation of PHS Act section 2705 
solely because it is integrated with in-
dividual health insurance coverage, 
provided that the conditions of this 
paragraph (c) are satisfied. See para-
graph (e) of this section for how these 
conditions apply to an individual cov-
erage HRA integrated with Medicare. 
For purposes of this section, medical 
care expenses means medical care ex-
penses as defined in § 147.126(d)(6)(ii) of 
this subchapter and Exchange means 
Exchange as defined in § 155.20 of this 
subchapter. 

(1) Enrollment in individual health in-
surance coverage—(i) In general. The 
HRA must require that the participant 
and any dependent(s) are enrolled in in-
dividual health insurance coverage 
that is subject to and complies with 
the requirements in PHS Act sections 
2711 (and § 147.126(a)(2) of this sub-
chapter) and PHS Act section 2713 (and 
§ 147.130(a)(1) of this subchapter), for 
each month that the individual(s) are 
covered by the HRA. For purposes of 
this paragraph (c), all individual health 
insurance coverage, except for indi-
vidual health insurance coverage that 
consists solely of excepted benefits, is 
treated as being subject to and com-
plying with PHS Act sections 2711 and 
2713. References to individual health 
insurance coverage in this paragraph 
(c) do not include individual health in-
surance coverage that consists solely 
of excepted benefits. 

(ii) Forfeiture. The HRA must provide 
that if any individual covered by the 
HRA ceases to be covered by individual 
health insurance coverage, the HRA 
will not reimburse medical care ex-
penses that are incurred by that indi-
vidual after the individual health in-
surance coverage ceases. In addition, if 
the participant and all dependents cov-
ered by the participant’s HRA cease to 
be covered by individual health insur-
ance coverage, the participant must 
forfeit the HRA. In either case, the 
HRA must reimburse medical care ex-
penses incurred by the individual prior 
to the cessation of individual health in-
surance coverage to the extent the 
medical care expenses are otherwise 
covered by the HRA, but the HRA may 
limit the period to submit medical care 
expenses for reimbursement to a rea-
sonable specified time period. If a par-
ticipant or dependent loses coverage 
under the HRA for a reason other than 
cessation of individual health insur-
ance coverage, COBRA and other con-
tinuation coverage requirements may 
apply. 

(iii) Grace periods and retroactive ter-
mination of individual health insurance 
coverage. In the event an individual is 
initially enrolled in individual health 
insurance coverage and subsequently 
timely fails to pay premiums for the 
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coverage, with the result that the indi-
vidual is in a grace period, the indi-
vidual is considered to be enrolled in 
individual health insurance coverage 
for purposes of this paragraph (c)(1) 
and the individual coverage HRA must 
reimburse medical care expenses in-
curred by the individual during that 
time period to the extent the medical 
care expenses are otherwise covered by 
the HRA. If the individual fails to pay 
the applicable premium(s) by the end 
of the grace period and the coverage is 
cancelled or terminated, including 
retroactively, or if the individual 
health insurance coverage is cancelled 
or terminated retroactively for some 
other reason (for example, a rescis-
sion), an individual coverage HRA 
must require that a participant notify 
the HRA that coverage has been can-
celled or terminated and the date on 
which the cancellation or termination 
is effective. After the individual cov-
erage HRA has received the notice of 
cancellation or termination, the HRA 
may not reimburse medical care ex-
penses incurred on and after the date 
the individual health insurance cov-
erage was cancelled or terminated, 
which is considered to be the date of 
termination of coverage under the 
HRA. 

(2) No traditional group health plan 
may be offered to same participants. To 
the extent a plan sponsor offers any 
class of employees (as defined in para-
graph (d) of this section) an individual 
coverage HRA, the plan sponsor may 
not also offer a traditional group 
health plan to the same class of em-
ployees, except as provided in para-
graph (d)(5) of this section. For pur-
poses of this section, a traditional 
group health plan is any group health 
plan other than either an account- 
based group health plan or a group 
health plan that consists solely of ex-
cepted benefits. Therefore, a plan spon-
sor may not offer a choice between an 
individual coverage HRA or a tradi-
tional group health plan to any partici-
pant or dependent. 

(3) Same terms requirement—(i) In gen-
eral. If a plan sponsor offers an indi-
vidual coverage HRA to a class of em-
ployees described in paragraph (d) of 
this section, the HRA must be offered 
on the same terms to all participants 

within the class, except as provided in 
paragraphs (c)(3)(ii) through (vi) and 
(d)(5) of this section. 

(ii) Carryover amounts, salary reduc-
tion arrangements, and transfer amounts. 
Amounts that are not used to reim-
burse medical care expenses for any 
plan year that are made available to 
participants in later plan years are dis-
regarded for purposes of determining 
whether an HRA is offered on the same 
terms, provided that the method for de-
termining whether participants have 
access to unused amounts in future 
years, and the methodology and for-
mula for determining the amounts of 
unused funds which they may access in 
future years, is the same for all partici-
pants in a class of employees. In addi-
tion, the ability to pay the portion of 
the premium for individual health in-
surance coverage that is not covered by 
the HRA, if any, by using a salary re-
duction arrangement under section 125 
of the Code is considered to be a term 
of the HRA for purposes of this para-
graph (c)(3). Therefore, an HRA is not 
provided on the same terms unless the 
salary reduction arrangement, if made 
available to any participant in a class 
of employees, is made available on the 
same terms to all participants (other 
than former employees, as defined in 
paragraph (c)(3)(iv) of this section) in 
the class of employees. Further, to the 
extent that a participant in an indi-
vidual coverage HRA was previously 
covered by another HRA and the cur-
rent individual coverage HRA makes 
available amounts that were not used 
to reimburse medical care expenses 
under the prior HRA (transferred 
amounts), the transferred amounts are 
disregarded for purposes of determining 
whether the HRA is offered on the 
same terms, provided that if the HRA 
makes available transferred amounts, 
it does so on the same terms for all 
participants in the class of employees. 

(iii) Permitted variation. An HRA does 
not fail to be provided on the same 
terms solely because the maximum 
dollar amount made available to par-
ticipants in a class of employees to re-
imburse medical care expenses for any 
plan year increases in accordance with 
paragraph (c)(3)(iii)(A) or (B) of this 
section. 
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(A) Variation due to number of depend-
ents. An HRA does not fail to be pro-
vided on the same terms to partici-
pants in a class of employees solely be-
cause the maximum dollar amount 
made available to those participants to 
reimburse medical care expenses for 
any plan year increases as the number 
of the participant’s dependents who are 
covered under the HRA increases, so 
long as the same maximum dollar 
amount attributable to the increase in 
family size is made available to all par-
ticipants in that class of employees 
with the same number of dependents 
covered by the HRA. 

(B) Variation due to age. An HRA does 
not fail to be provided on the same 
terms to participants in a class of em-
ployees solely because the maximum 
dollar amount made available under 
the terms of the HRA to those partici-
pants to reimburse medical care ex-
penses for any plan year increases as 
the age of the participant increases, so 
long as the requirements in paragraphs 
(c)(3)(iii)(B)(1) and (2) of this section 
are satisfied. For the purpose of this 
paragraph (c)(3)(iii)(B), the plan spon-
sor may determine the age of the par-
ticipant using any reasonable method 
for a plan year, so long as the plan 
sponsor determines each participant’s 
age for the purpose of this paragraph 
(c)(3)(iii)(B) using the same method for 
all participants in the class of employ-
ees for the plan year and the method is 
determined prior to the plan year. 

(1) The same maximum dollar 
amount attributable to the increase in 
age is made available to all partici-
pants who are the same age. 

(2) The maximum dollar amount 
made available to the oldest partici-
pant(s) is not more than three times 
the maximum dollar amount made 
available to the youngest partici-
pant(s). 

(iv) Former employees. An HRA does 
not fail to be treated as provided on 
the same terms if the plan sponsor of-
fers the HRA to some, but not all, 
former employees within a class of em-
ployees. However, if a plan sponsor of-
fers the HRA to one or more former 
employees within a class of employees, 
the HRA must be offered to the former 
employee(s) on the same terms as to all 
other employees within the class, ex-

cept as provided in paragraph (c)(3)(ii) 
of this section. For purposes of this 
section, a former employee is an em-
ployee who is no longer performing 
services for the employer. 

(v) New employees or new dependents. 
For a participant whose coverage under 
the HRA becomes effective later than 
the first day of the plan year, the HRA 
does not fail to be treated as being pro-
vided on the same terms to the partici-
pant if the maximum dollar amount 
made available to the participant ei-
ther is the same as the maximum dol-
lar amount made available to partici-
pants in the participant’s class of em-
ployees whose coverage became effec-
tive as of the first day of the plan year, 
or is pro-rated consistent with the por-
tion of the plan year in which the par-
ticipant is covered by the HRA. Simi-
larly, if the HRA provides for variation 
in the maximum amount made avail-
able to participants in a class of em-
ployees based on the number of a par-
ticipant’s dependents covered by the 
HRA, and the number of a participant’s 
dependents covered by the HRA 
changes during a plan year (either in-
creasing or decreasing), the HRA does 
not fail to be treated as being provided 
on the same terms to the participant if 
the maximum dollar amount made 
available to the participant either is 
the same as the maximum dollar 
amount made available to participants 
in the participant’s class of employees 
who had the same number of depend-
ents covered by the HRA on the first 
day of the plan year or is pro-rated for 
the remainder of the plan year after 
the change in the number of the par-
ticipant’s dependents covered by the 
HRA consistent with the portion of the 
plan year in which that number of de-
pendents are covered by the HRA. The 
method the HRA uses to determine 
amounts made available for partici-
pants whose coverage under the HRA is 
effective later than the first day of the 
plan year or who have changes in the 
number of dependents covered by the 
HRA during a plan year must be the 
same for all participants in the class of 
employees and the method must be de-
termined prior to the beginning of the 
plan year. 

(vi) HSA-compatible HRAs. An HRA 
does not fail to be treated as provided 

VerDate Sep<11>2014 11:32 Nov 02, 2023 Jkt 259202 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Q:\45\45V2.TXT PC31aw
or

le
y 

on
 L

A
P

B
H

6H
6L

3 
w

ith
 D

IS
T

IL
LE

R



53 

Dept. of Health and Human Services § 146.123 

on the same terms if the plan sponsor 
offers participants in a class of employ-
ees a choice between an HSA-compat-
ible individual coverage HRA and an 
individual coverage HRA that is not 
HSA compatible, provided both types 
of HRAs are offered to all participants 
in the class of employees on the same 
terms. For the purpose of this para-
graph (c)(3)(vi), an HSA-compatible in-
dividual coverage HRA is an individual 
coverage HRA that is limited in ac-
cordance with applicable guidance 
under section 223 of the Code such that 
an individual covered by such an HRA 
is not disqualified from being an eligi-
ble individual under section 223 of the 
Code. 

(vii) Examples. The following exam-
ples illustrate the provisions of this 
paragraph (c)(3), without taking into 
account the provisions of paragraph (d) 
of this section. In each example, the 
HRA is an individual coverage HRA 
that has a calendar year plan year and 
may reimburse any medical care ex-
penses, including premiums for indi-
vidual health insurance coverage (ex-
cept as provided in paragraph 
(c)(3)(vii)(E) of this section (Example 
5)). Further, in each example, assume 
the HRA is offered on the same terms, 
except as otherwise specified in the ex-
ample and that no participants or de-
pendents are Medicare beneficiaries. 

(A) Example 1: Carryover amounts per-
mitted—(1) Facts. For 2020 and again for 
2021, Plan Sponsor A offers all employ-
ees $7,000 each in an HRA, and the HRA 
provides that amounts that are unused 
at the end of a plan year may be car-
ried over to the next plan year, with no 
restrictions on the use of the carryover 
amounts compared to the use of newly 
available amounts. At the end of 2020, 
some employees have used all of the 
funds in their HRAs, while other em-
ployees have balances remaining that 
range from $500 to $1,750 that are car-
ried over to 2021 for those employees. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(A) 
(Example 1) for 2020 because Plan Spon-
sor A offers all employees the same 
amount, $7,000, in an HRA for that 
year. The same terms requirement is 
also satisfied for 2021 because Plan 
Sponsor A again offers all employees 

the same amount for that year, and the 
carryover amounts that some employ-
ees have are disregarded in applying 
the same terms requirement because 
the amount of the carryover for each 
employee (that employee’s balance) 
and each employee’s access to the car-
ryover amounts is based on the same 
terms. 

(B) Example 2: Employees hired after 
the first day of the plan year—(1) Facts. 
For 2020, Plan Sponsor B offers all em-
ployees employed on January 1, 2020, 
$7,000 each in an HRA for the plan year. 
Employees hired after January 1, 2020, 
are eligible to enroll in the HRA with 
an effective date of the first day of the 
month following their date of hire, as 
long as they have enrolled in individual 
health insurance coverage effective on 
or before that date, and the amount of-
fered to these employees is pro-rated 
based on the number of months re-
maining in the plan year, including the 
month which includes their coverage 
effective date. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(B) 
(Example 2) for 2020 because Plan Spon-
sor B offers all employees employed on 
the first day of the plan year the same 
amount, $7,000, in an HRA for that plan 
year and all employees hired after Jan-
uary 1, 2020, a pro-rata amount based 
on the portion of the plan year during 
which they are enrolled in the HRA. 

(C) Example 3: HRA amounts offered 
vary based on number of dependents—(1) 
Facts. For 2020, Plan Sponsor C offers 
its employees the following amounts in 
an HRA: $1,500, if the employee is the 
only individual covered by the HRA; 
$3,500, if the employee and one depend-
ent are covered by the HRA; and $5,000, 
if the employee and more than one de-
pendent are covered by the HRA. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
satisfied in this paragraph (c)(3)(vii)(C) 
(Example 3) because paragraph 
(c)(3)(iii)(A) of this section allows the 
maximum dollar amount made avail-
able in an HRA to increase as the num-
ber of the participant’s dependents cov-
ered by the HRA increases and Plan 
Sponsor C makes the same amount 
available to each employee with the 
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same number of dependents covered by 
the HRA. 

(D) Example 4: HRA amounts offered 
vary based on increases in employees’ 
ages—(1) Facts. For 2020, Plan Sponsor 
D offers its employees the following 
amounts in an HRA: $1,000 each for em-
ployees age 25 to 35; $2,000 each for em-
ployees age 36 to 45; $2,500 each for em-
ployees age 46 to 55; and $4,000 each for 
employees over age 55. 

(2) Conclusion. The same terms re-
quirement of this paragraph (c)(3) is 
not satisfied in this paragraph 
(c)(3)(vii)(D) (Example 4) because the 
terms of the HRA provide the oldest 
participants (those over age 55) with 
more than three times the amount 
made available to the youngest partici-
pants (those ages 25 to 35), in violation 
of paragraph (c)(3)(iii)(B)(2) of this sec-
tion. 

(E) Example 5: Application of same 
terms requirement to premium only HRA— 
(1) Facts. For 2020, Plan Sponsor E of-
fers its employees an HRA that reim-
burses only premiums for individual 
health insurance coverage, up to $10,000 
for the year. Employee A enrolls in in-
dividual health insurance coverage 
with a $5,000 premium for the year and 
is reimbursed $5,000 from the HRA. Em-
ployee B enrolls in individual health 
insurance coverage with an $8,000 pre-
mium for the year and is reimbursed 
$8,000 from the HRA. 

(2) [Reserved] 
Conclusion. The same terms require-

ment of this paragraph (c)(3) is satis-
fied in this paragraph (c)(3)(vii)(E) 
(Example 5) because Plan Sponsor E of-
fers the HRA on the same terms to all 
employees, notwithstanding that some 
employees receive a greater amount of 
reimbursement than others based on 
the cost of the individual health insur-
ance coverage selected by the em-
ployee. 

(4) Opt out. Under the terms of the 
HRA, a participant who is otherwise el-
igible for coverage must be permitted 
to opt out of and waive future reim-
bursements on behalf of the participant 
and all dependents eligible for the HRA 
from the HRA once, and only once, 
with respect to each plan year. The 
HRA may establish timeframes for en-
rollment in (and opting out of) the 
HRA but, in general, the opportunity 

to opt out must be provided in advance 
of the first day of the plan year. For 
participants who become eligible to 
participate in the HRA on a date other 
than the first day of the plan year (or 
who become eligible fewer than 90 days 
prior to the plan year or for whom the 
notice under paragraph (c)(6) of this 
section is required to be provided as set 
forth in paragraph (c)(6)(i)(C) of this 
section), or for a dependent who newly 
becomes eligible during the plan year, 
this opportunity must be provided dur-
ing the applicable HRA enrollment pe-
riod(s) established by the HRA for 
these individuals. Further, under the 
terms of the HRA, upon termination of 
employment, for a participant who is 
covered by the HRA, either the remain-
ing amounts in the HRA must be for-
feited or the participant must be per-
mitted to permanently opt out of and 
waive future reimbursements from the 
HRA on behalf of the participant and 
all dependents covered by the HRA. 

(5) Reasonable procedures for coverage 
substantiation—(i) Substantiation of indi-
vidual health insurance coverage for the 
plan year. The HRA must implement, 
and comply with, reasonable proce-
dures to substantiate that participants 
and each dependent covered by the 
HRA are, or will be, enrolled in indi-
vidual health insurance coverage for 
the plan year (or for the portion of the 
plan year the individual is covered by 
the HRA, if applicable). The HRA may 
establish the date by which this sub-
stantiation must be provided, but, in 
general, the date may be no later than 
the first day of the plan year. However, 
for a participant who is not eligible to 
participate in the HRA on the first day 
of the plan year (or who becomes eligi-
ble fewer than 90 days prior to the plan 
year or for whom the notice under 
paragraph (c)(6) of this section is re-
quired to be provided as set forth in 
paragraph (c)(6)(i)(C) of this section), 
the HRA may establish the date by 
which this substantiation must be pro-
vided, but that date may be no later 
than the date the HRA coverage be-
gins. Similarly, for a participant who 
adds a new dependent during the plan 
year, the HRA may establish the date 
by which this substantiation must be 
provided, but the date may be no later 
than the date the HRA coverage for the 
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new dependent begins; however, to the 
extent the dependent’s coverage under 
the HRA is effective retroactively, the 
HRA may establish a reasonable time 
by which this substantiation is re-
quired, but must require it be provided 
before the HRA will reimburse any 
medical care expense for the newly 
added dependent. The reasonable proce-
dures an HRA may use to implement 
the substantiation requirement set 
forth in this paragraph (c)(5)(i) may in-
clude a requirement that a participant 
substantiate enrollment by providing 
either: 

(A) A document from a third party 
(for example, the issuer or an Ex-
change) showing that the participant 
and any dependents covered by the 
HRA are, or will be, enrolled in indi-
vidual health insurance coverage (for 
example, an insurance card or an expla-
nation of benefits document pertaining 
to the relevant time period or docu-
mentation from the Exchange showing 
that the individual has completed the 
application and plan selection); or 

(B) An attestation by the participant 
stating that the participant and de-
pendent(s) covered by the HRA are, or 
will be, enrolled in individual health 
insurance coverage, the date coverage 
began or will begin, and the name of 
the provider of the coverage. 

(ii) Coverage substantiation with each 
request for reimbursement of medical care 
expenses. Following the initial substan-
tiation of coverage, with each new re-
quest for reimbursement of an incurred 
medical care expense for the same plan 
year, the HRA may not reimburse a 
participant for any medical care ex-
penses unless, prior to each reimburse-
ment, the participant substantiates 
that the individual on whose behalf 
medical care expenses are requested to 
be reimbursed continues to be enrolled 
in individual health insurance coverage 
for the month during which the med-
ical care expenses were incurred. The 
HRA must implement, and comply 
with, reasonable procedures to satisfy 
this requirement. This substantiation 
may be in the form of a written attes-
tation by the participant, which may 
be part of the form used to request re-
imbursement, or a document from a 
third party (for example, a health in-
surance issuer) showing that the par-

ticipant or the dependent, if applicable, 
are or were enrolled in individual 
health insurance coverage for the ap-
plicable month. 

(iii) Reliance on substantiation. For 
purposes of this paragraph (c)(5), an 
HRA may rely on the participant’s doc-
umentation or attestation unless the 
HRA, its plan sponsor, or any other en-
tity acting in an official capacity on 
behalf of the HRA has actual knowl-
edge that any individual covered by the 
HRA is not, or will not be, enrolled in 
individual health insurance coverage 
for the plan year (or applicable portion 
of the plan year) or the month, as ap-
plicable. 

(6) Notice requirement—(i) Timing. The 
HRA must provide a written notice to 
each participant: 

(A) At least 90 calendar days before 
the beginning of each plan year for any 
participant who is not described in ei-
ther paragraph (c)(6)(i)(B) or (C) of this 
section; 

(B) No later than the date on which 
the HRA may first take effect for the 
participant, for any participant who is 
not eligible to participate at the begin-
ning of the plan year (or is not eligible 
to participate at the time the notice is 
provided at least 90 calendar days be-
fore the beginning of the plan year pur-
suant to paragraph (c)(6)(i)(A) of this 
section); or 

(C) No later than the date on which 
the HRA may first take effect for the 
participant, for any participant who is 
employed by an employer that is first 
established less than 120 days before 
the beginning of the first plan year of 
the HRA; this paragraph (c)(6)(i)(C) ap-
plies only with respect to the first plan 
year of the HRA. 

(ii) Content. The notice must include 
all the information described in this 
paragraph (c)(6)(ii) (and may include 
any additional information that does 
not conflict with that information). To 
the extent that the Departments of the 
Treasury, Labor and Health and 
Human Services provide model notice 
language for certain elements of this 
required notice, HRAs are permitted, 
but not required, to use the model lan-
guage. 

(A) A description of the terms of the 
HRA, including the maximum dollar 
amount available for each participant 
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(including the self-only HRA amount 
available for the plan year (or the max-
imum dollar amount available for the 
plan year if the HRA provides for reim-
bursements up to a single dollar 
amount regardless of whether a partici-
pant has self-only or other than self- 
only coverage)), any rules regarding 
the proration of the maximum dollar 
amount applicable to any participant 
(or dependent, if applicable) who is not 
eligible to participate in the HRA for 
the entire plan year, whether (and 
which of) the participant’s dependents 
are eligible for the HRA, a statement 
that there are different kinds of HRAs 
(including a qualified small employer 
health reimbursement arrangement) 
and the HRA being offered is an indi-
vidual coverage HRA, a statement that 
the HRA requires the participant and 
any covered dependents to be enrolled 
in individual health insurance coverage 
(or Medicare Part A and B or Medicare 
Part C, if applicable), a statement that 
the coverage in which the participant 
and any covered dependents must be 
enrolled cannot be short-term, limited- 
duration insurance or consist solely of 
excepted benefits, if the HRA is subject 
to the Employee Retirement Income 
Security Act (ERISA), a statement 
that individual health insurance cov-
erage in which the participant and any 
covered dependents are enrolled is not 
subject to ERISA, if the conditions 
under 29 CFR 2510.3–1(l) are satisfied, 
the date as of which coverage under the 
HRA may first become effective (both 
for participants whose coverage will 
become effective on the first day of the 
plan year and for participants whose 
HRA coverage may become effective at 
a later date), the dates on which the 
HRA plan year begins and ends, and the 
dates on which the amounts newly 
made available under the HRA will be 
made available. 

(B) A statement of the right of the 
participant to opt out of and waive fu-
ture reimbursements from the HRA, as 
set forth under paragraph (c)(4) of this 
section. 

(C) A description of the potential 
availability of the premium tax credit 
if the participant opts out of and 
waives future reimbursements from the 
HRA and the HRA is not affordable for 
one or more months under 26 CFR 

1.36B–2(c)(5), a statement that even if 
the participant opts out of and waives 
future reimbursements from an HRA, 
the offer will prohibit the participant 
(and, potentially, the participant’s de-
pendents) from receiving a premium 
tax credit for the participant’s cov-
erage (or the dependent’s coverage, if 
applicable) on an Exchange for any 
month that the HRA is affordable 
under 26 CFR 1.36B–2(c)(5), a statement 
describing how the participant may 
find assistance with determining af-
fordability, a statement that, if the 
participant is a former employee, the 
offer of the HRA does not render the 
participant (or the participant’s de-
pendents, if applicable) ineligible for 
the premium tax credit regardless of 
whether it is affordable under 26 CFR 
1.36B–2(c)(5), and a statement that if 
the participant or dependent is en-
rolled in Medicare, he or she is ineli-
gible for the premium tax credit with-
out regard to the offer or acceptance of 
the HRA; 

(D) A statement that if the partici-
pant accepts the HRA, the participant 
may not claim a premium tax credit 
for the participant’s Exchange cov-
erage for any month the HRA may be 
used to reimburse medical care ex-
penses of the participant, and a pre-
mium tax credit may not be claimed 
for the Exchange coverage of the par-
ticipant’s dependents for any month 
the HRA may be used to reimburse 
medical care expenses of the depend-
ents. 

(E) A statement that the participant 
must inform any Exchange to which 
the participant applies for advance 
payments of the premium tax credit of 
the availability of the HRA; the self- 
only HRA amount available for the 
HRA plan year (or the maximum dollar 
amount available for the plan year if 
the HRA provides for reimbursements 
up to a single dollar amount regardless 
of whether a participant has self-only 
or other than self-only coverage) as set 
forth in the written notice in accord-
ance with paragraph (c)(6)(ii)(A) of this 
section; whether the HRA is also avail-
able to the participant’s dependents 
and if so, which ones; the date as of 
which coverage under the HRA may 
first become effective; the date on 
which the plan year begins and the 
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date on which it ends; and whether the 
participant is a current employee or 
former employee. 

(F) A statement that the participant 
should retain the written notice be-
cause it may be needed to determine 
whether the participant is allowed a 
premium tax credit on the partici-
pant’s individual income tax return. 

(G) A statement that the HRA may 
not reimburse any medical care ex-
pense unless the substantiation re-
quirement set forth in paragraph 
(c)(5)(ii) of this section is satisfied and 
a statement that the participant must 
also provide the substantiation re-
quired by paragraph (c)(5)(i) of this sec-
tion. 

(H) A statement that if the indi-
vidual health insurance coverage (or 
coverage under Medicare Part A and B 
or Medicare Part C) of a participant or 
dependent ceases, the HRA will not re-
imburse any medical care expenses 
that are incurred by the participant or 
dependent, as applicable, after the cov-
erage ceases, and a statement that the 
participant must inform the HRA if the 
participant’s or dependent’s individual 
health insurance coverage (or coverage 
under Medicare Part A and B or Medi-
care Part C) is cancelled or terminated 
retroactively and the date on which 
the cancellation or termination is ef-
fective. 

(I) The contact information (includ-
ing a phone number) for an individual 
or a group of individuals who partici-
pants may contact in order to receive 
additional information regarding the 
HRA. The plan sponsor may determine 
which individual or group of individ-
uals is best suited to be the specified 
contact. 

(J) A statement of availability of a 
special enrollment period to enroll in 
or change individual health insurance 
coverage, through or outside of an Ex-
change, for the participant and any de-
pendents who newly gain access to the 
HRA and are not already covered by 
the HRA. 

(d) Classes of employees—(1) In general. 
This paragraph (d) sets forth the rules 
for determining classes of employees. 
Paragraph (d)(2) of this section sets 
forth the specific classes of employees; 
paragraph (d)(3) of this section sets 
forth a minimum class size require-

ment that applies in certain cir-
cumstances; paragraph (d)(4) of this 
section sets forth rules regarding the 
definition of ‘‘full-time employees,’’ 
‘‘part-time employees,’’ and ‘‘seasonal 
employees’’; paragraph (d)(5) of this 
section sets forth a special rule for new 
hires; and paragraph (d)(6) of this sec-
tion addresses student premium reduc-
tion arrangements. For purposes of 
this section, including determining 
classes under this paragraph (d), the 
employer is the common law employer 
and is determined without regard to 
the rules under sections 414(b), (c), (m), 
and (o) of the Code that would treat 
the common law employer as a single 
employer with certain other entities. 

(2) List of classes. Participants may be 
treated as belonging to a class of em-
ployees based on whether they are, or 
are not, included in the classes de-
scribed in this paragraph (d)(2). If the 
individual coverage HRA is offered to 
former employees, former employees 
are considered to be in the same class 
in which they were included imme-
diately before separation from service. 
Before each plan year, a plan sponsor 
must determine for the plan year 
which classes of employees it intends 
to treat separately and the definition 
of the relevant class(es) it will apply, 
to the extent these regulations permit 
a choice. After the classes and the defi-
nitions of the classes are established 
for a plan year, a plan sponsor may not 
make changes to the classes of employ-
ees or the definitions of those relevant 
classes with respect to that plan year. 

(i) Full-time employees, defined at 
the election of the plan sponsor to 
mean either full-time employees under 
section 4980H of the Code (and 26 CFR 
54.4980H–1(a)(21)) or employees who are 
not part-time employees (as described 
in 26 CFR 1.105–11(c)(2)(iii)(C)); 

(ii) Part-time employees, defined at 
the election of the plan sponsor to 
mean either employees who are not 
full-time employees under section 
4980H of the Code (and under 26 CFR 
54.4980H–1(a)(21) (which defines full- 
time employee)) or employees who are 
part-time employees as described in 26 
CFR 1.105–11(c)(2)(iii)(C); 

(iii) Employees who are paid on a sal-
ary basis; 
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(iv) Non-salaried employees (such as, 
for example, hourly employees); 

(v) Employees whose primary site of 
employment is in the same rating area 
as defined in § 147.102(b) of this sub-
chapter; 

(vi) Seasonal employees, defined at 
the election of the plan sponsor to 
mean seasonal employees as described 
in either 26 CFR 54.4980H–1(a)(38) or 26 
CFR 1.105–11(c)(2)(iii)(C); 

(vii) Employees included in a unit of 
employees covered by a particular col-
lective bargaining agreement (or an ap-
propriate related participation agree-
ment) in which the plan sponsor par-
ticipates (as described in 26 CFR 1.105– 
11(c)(2)(iii)(D)); 

(viii) Employees who have not satis-
fied a waiting period for coverage (if 
the waiting period complies with 
§ 147.116 of this subchapter); 

(ix) Non-resident aliens with no U.S.- 
based income (as described in 26 CFR 
1.105–11(c)(2)(iii)(E)); 

(x) Employees who, under all the 
facts and circumstances, are employees 
of an entity that hired the employees 
for temporary placement at an entity 
that is not the common law employer 
of the employees and that is not treat-
ed as a single employer with the entity 
that hired the employees for temporary 
placement under section 414(b), (c), 
(m), or (o) of the Code; or 

(xi) A group of participants described 
as a combination of two or more of the 
classes of employees set forth in para-
graphs (d)(2)(i) through (x) of this sec-
tion. 

(3) Minimum class size requirement—(i) 
In general. If a class of employees is 
subject to the minimum class size re-
quirement as set forth in this para-
graph (d)(3), the class must consist of 
at least a minimum number of employ-
ees (as described in paragraphs 
(d)(3)(iii) and (iv) of this section), oth-
erwise, the plan sponsor may not treat 
that class as a separate class of em-
ployees. Paragraph (d)(3)(ii) of this sec-
tion sets forth the circumstances in 
which the minimum class size require-
ment applies to a class of employees, 
paragraph (d)(3)(iii) of this section sets 
forth the rules for determining the ap-
plicable class size minimum, and para-
graph (d)(3)(iv) of this section sets 
forth the rules for a plan sponsor to de-

termine if it satisfies the minimum 
class size requirement with respect to a 
class of employees. 

(ii) Circumstances in which minimum 
class size requirement applies. (A) The 
minimum class size requirement ap-
plies only if a plan sponsor offers a tra-
ditional group health plan to one or 
more classes of employees and offers an 
individual coverage HRA to one or 
more other classes of employees. 

(B) The minimum class size require-
ment does not apply to a class of em-
ployees offered a traditional group 
health plan or a class of employees of-
fered no coverage. 

(C) The minimum class size require-
ment applies to a class of employees of-
fered an individual coverage HRA if the 
class is full-time employees, part-time 
employees, salaried employees, non- 
salaried employees, or employees 
whose primary site of employment is in 
the same rating area (described in 
paragraph (d)(2)(i), (ii), (iii), (iv), or (v) 
of this section, respectively, and re-
ferred to collectively as the applicable 
classes or individually as an applicable 
class), except that: 

(1) In the case of the class of employ-
ees whose primary site of employment 
is in the same rating area (as described 
in paragraph (d)(2)(v) of this section), 
the minimum class size requirement 
does not apply if the geographic area 
defining the class is a State or a com-
bination of two or more entire States; 
and 

(2) In the case of the classes of em-
ployees that are full-time employees 
and part-time employees (as described 
in paragraphs (d)(2)(i) and (ii) of this 
section, respectively), the minimum 
class size requirement applies only to 
those classes (and the classes are only 
applicable classes) if the employees in 
one such class are offered a traditional 
group health plan while the employees 
in the other such class are offered an 
individual coverage HRA. In such a 
case, the minimum class size require-
ment applies only to the class offered 
an individual coverage HRA. 

(D) A class of employees offered an 
individual coverage HRA is also subject 
to the minimum class size requirement 
if the class is a class of employees cre-
ated by combining at least one of the 
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applicable classes (as defined in para-
graph (d)(3)(ii)(C) of this section) with 
any other class, except that the min-
imum class size requirement shall not 
apply to a class that is the result of a 
combination of one of the applicable 
classes and a class of employees who 
have not satisfied a waiting period (as 
described in paragraph (d)(2)(viii) of 
this section). 

(iii) Determination of the applicable 
class size minimum—(A) In general. The 
minimum number of employees that 
must be in a class of employees that is 
subject to the minimum class size re-
quirement (the applicable class size 
minimum) is determined prior to the 
beginning of the plan year for each 
plan year of the individual coverage 
HRA and is: 

(1) 10, for an employer with fewer 
than 100 employees; 

(2) A number, rounded down to a 
whole number, equal to 10 percent of 
the total number of employees, for an 
employer with 100 to 200 employees; 
and 

(3) 20, for an employer with more 
than 200 employees. 

(B) Determining employer size. For pur-
poses of this paragraph (d)(3), the num-
ber of employees of an employer is de-
termined in advance of the plan year of 
the HRA based on the number of em-
ployees that the employer reasonably 
expects to employ on the first day of 
the plan year. 

(iv) Determining if a class satisfies the 
applicable class size minimum. For pur-
poses of this paragraph (d)(3), whether 
a class of employees satisfies the appli-
cable class size minimum for a plan 
year of the individual coverage HRA is 
based on the number of employees in 
the class offered the individual cov-
erage HRA as of the first day of the 
plan year. Therefore, this determina-
tion is not based on the number of em-
ployees that actually enroll in the indi-
vidual coverage HRA, and this deter-
mination is not affected by changes in 
the number of employees in the class 
during the plan year. 

(4) Consistency requirement. For any 
plan year, a plan sponsor may define 
‘‘full-time employee,’’ ‘‘part-time em-
ployee,’’ and ‘‘seasonal employee’’ in 
accordance with the relevant provi-
sions of sections 105(h) or 4980H of the 

Code, as set forth in paragraphs 
(d)(2)(i), (ii), and (vi) of this section, if: 

(i) To the extent applicable under the 
HRA for the plan year, each of the 
three classes of employees are defined 
in accordance with section 105(h) of the 
Code or each of the three classes of em-
ployees are defined in accordance with 
section 4980H of the Code for the plan 
year; and 

(ii) The HRA plan document sets 
forth the applicable definitions prior to 
the beginning of the plan year to which 
the definitions will apply. 

(5) Special rule for new hires—(i) In 
general. Notwithstanding paragraphs 
(c)(2) and (3) of this section, a plan 
sponsor that offers a traditional group 
health plan to a class of employees 
may prospectively offer the employees 
in that class of employees who are 
hired on or after a certain future date 
(the new hire date) an individual cov-
erage HRA (with this group of employ-
ees referred to as the new hire sub-
class), while continuing to offer em-
ployees in that class of employees who 
are hired before the new hire date a 
traditional group health plan (with the 
rule set forth in this sentence referred 
to as the special rule for new hires). 
For the new hire subclass, the indi-
vidual coverage HRA must be offered 
on the same terms to all participants 
within the subclass, in accordance with 
paragraph (c)(3) of this section. In ac-
cordance with paragraph (c)(2) of this 
section, a plan sponsor may not offer a 
choice between an individual coverage 
HRA or a traditional group health plan 
to any employee in the new hire sub-
class or to any employee in the class 
who is not a member of the new hire 
subclass. 

(ii) New hire date. A plan sponsor may 
set the new hire date for a class of em-
ployees prospectively as any date on or 
after January 1, 2020. A plan sponsor 
may set different new hire dates pro-
spectively for separate classes of em-
ployees. 

(iii) Discontinuation of use of special 
rule for new hires and multiple applica-
tions of the special rule for new hires. A 
plan sponsor may discontinue use of 
the special rule for new hires at any 
time for any class of employees. In 
that case, the new hire subclass is no 
longer treated as a separate subclass of 
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employees. In the event a plan sponsor 
applies the special rule for new hires to 
a class of employees and later discon-
tinues use of the rule to the class of 
employees, the plan sponsor may later 
apply the rule if the application of the 
rule would be permitted under the 
rules for initial application of the spe-
cial rule for new hires. If a plan spon-
sor, in accordance with the require-
ments for the special rule for new 
hires, applies the rule to a class of em-
ployees subsequent to any prior appli-
cation and discontinuance of the rule 
to that class, the new hire date must 
be prospective. 

(iv) Application of the minimum class 
size requirement under the special rule for 
new hires. The minimum class size re-
quirement set forth in paragraph (d)(3) 
of this section does not apply to the 
new hire subclass. However, if a plan 
sponsor subdivides the new hire sub-
class subsequent to creating the new 
hire subclass, the minimum class size 
requirement set forth in paragraph 
(d)(3) of this section applies to any 
class of employees created by subdi-
viding the new hire subclass, if the 
minimum class size requirement other-
wise applies. 

(6) Student employees offered student 
premium reduction arrangements. For 
purposes of this section, if an institu-
tion of higher education (as defined in 
the Higher Education Act of 1965) offers 
a student employee a student premium 
reduction arrangement, the employee 
is not considered to be part of the class 
of employees to which the employee 
would otherwise belong. For the pur-
pose of this paragraph (d)(6) and para-
graph (f)(1) of this section, a student 
premium reduction arrangement is de-
fined as any program offered by an in-
stitution of higher education under 
which the cost of insured or self-in-
sured student health coverage is re-
duced for certain students through a 
credit, offset, reimbursement, stipend 
or similar arrangement. A student em-
ployee offered a student premium re-
duction arrangement is also not count-
ed for purposes of determining the ap-
plicable class size minimum under 
paragraph (d)(3)(iii) of this section. If a 
student employee is not offered a stu-
dent premium reduction arrangement 
(including if the student employee is 

offered an individual coverage HRA in-
stead), the student employee is consid-
ered to be part of the class of employ-
ees to which the employee otherwise 
belongs and is counted for purposes of 
determining the applicable class size 
minimum under paragraph (d)(3)(iii) of 
this section. 

(e) Integration of Individual Coverage 
HRAs with Medicare—(1) General rule. 
An individual coverage HRA will be 
considered to be integrated with Medi-
care (and deemed to comply with PHS 
Act sections 2711 and 2713 and 
§ 147.126(d)(4) of this subchapter), pro-
vided that the conditions of paragraph 
(c) of this section are satisfied, subject 
to paragraph (e)(2) of this section. 
Nothing in this section requires that a 
participant and his or her dependents 
all have the same type of coverage; 
therefore, an individual coverage HRA 
may be integrated with Medicare for 
some individuals and with individual 
health insurance coverage for others, 
including, for example, a participant 
enrolled in Medicare Part A and B or 
Part C and his or her dependents en-
rolled in individual health insurance 
coverage. 

(2) Application of conditions in para-
graph (c) of this section—(i) In general. 
Except as provided in paragraph 
(e)(2)(ii) of this section, in applying the 
conditions of paragraph (c) of this sec-
tion with respect to integration with 
Medicare, a reference to ‘‘individual 
health insurance coverage’’ is deemed 
to refer to coverage under Medicare 
Part A and B or Part C. References in 
this section to integration of an HRA 
with Medicare refer to integration of 
an individual coverage HRA with Medi-
care Part A and B or Part C. 

(ii) Exceptions. For purposes of the 
statement regarding ERISA under the 
notice content element under para-
graph (c)(6)(ii)(A) of this section and 
the statement regarding the avail-
ability of a special enrollment period 
under the notice content element 
under paragraph (c)(6)(ii)(J) of this sec-
tion, the term individual health insur-
ance coverage means only individual 
health insurance coverage and does not 
also mean coverage under Medicare 
Part A and B or Part C. 
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(f) Examples—(1) Examples regarding 
classes and the minimum class size re-
quirement. The following examples il-
lustrate the provisions of paragraph 
(c)(3) of this section, taking into ac-
count the provisions of paragraphs 
(d)(1) through (4) and (d)(6) of this sec-
tion. In each example, the HRA is an 
individual coverage HRA that may re-
imburse any medical care expenses, in-
cluding premiums for individual health 
insurance coverage and it is assumed 
that no participants or dependents are 
Medicare beneficiaries. 

(i) Example 1: Collectively bargained 
employees offered traditional group health 
plan; non-collectively bargained employ-
ees offered HRA—(A) Facts. For 2020, 
Plan Sponsor A offers its employees 
covered by a collective bargaining 
agreement a traditional group health 
plan (as required by the collective bar-
gaining agreement) and all other em-
ployees (non-collectively bargained 
employees) each an HRA on the same 
terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(i) (Example 1) because collectively 
bargained and non-collectively bar-
gained employees may be treated as 
different classes of employees, one of 
which may be offered a traditional 
group health plan and the other of 
which may be offered an individual 
coverage HRA, and Plan Sponsor A of-
fers the HRA on the same terms to all 
participants who are non-collectively 
bargained employees. The minimum 
class size requirement does not apply 
to this paragraph (f)(1)(i) (Example 1) 
even though Plan Sponsor A offers one 
class a traditional group health plan 
and one class the HRA because collec-
tively bargained and non-collectively 
bargained employees are not applicable 
classes that are subject to the min-
imum class size requirement. 

(ii) Example 2: Collectively bargained 
employees in one unit offered traditional 
group health plan and in another unit of-
fered HRA—(A) Facts. For 2020, Plan 
Sponsor B offers its employees covered 
by a collective bargaining agreement 
with Local 100 a traditional group 
health plan (as required by the collec-
tive bargaining agreement), and its 
employees covered by a collective bar-

gaining agreement with Local 200 each 
an HRA on the same terms (as required 
by the collective bargaining agree-
ment). 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(ii) (Example 2) because the em-
ployees covered by the collective bar-
gaining agreements with the two sepa-
rate bargaining units (Local 100 and 
Local 200) may be treated as two dif-
ferent classes of employees and Plan 
Sponsor B offers an HRA on the same 
terms to the participants covered by 
the agreement with Local 200. The min-
imum class size requirement does not 
apply to this paragraph (f)(1)(ii) 
(Example 2) even though Plan Sponsor 
B offers the Local 100 employees a tra-
ditional group health plan and the 
Local 200 employees an HRA because 
collectively bargained employees are 
not applicable classes that are subject 
to the minimum class size require-
ment. 

(iii) Example 3: Employees in a waiting 
period offered no coverage; other employ-
ees offered an HRA—(A) Facts. For 2020, 
Plan Sponsor C offers its employees 
who have completed a waiting period 
that complies with the requirements 
for waiting periods in § 147.116 of this 
subchapter each an HRA on the same 
terms and does not offer coverage to its 
employees who have not completed the 
waiting period. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(iii) (Example 3) because employees 
who have completed a waiting period 
and employees who have not completed 
a waiting period may be treated as dif-
ferent classes and Plan Sponsor C of-
fers the HRA on the same terms to all 
participants who have completed the 
waiting period. The minimum class size 
requirement does not apply to this 
paragraph (f)(1)(iii) (Example 3) because 
Plan Sponsor C does not offer at least 
one class of employees a traditional 
group health plan and because the class 
of employees who have not completed a 
waiting period and the class of employ-
ees who have completed a waiting pe-
riod are not applicable classes that are 
subject to the minimum class size re-
quirement. 
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(iv) Example 4: Employees in a waiting 
period offered an HRA; other employees 
offered a traditional group health plan— 
(A) Facts. For 2020, Plan Sponsor D of-
fers its employees who have completed 
a waiting period that complies with the 
requirements for waiting periods in 
§ 147.116 of this subchapter a traditional 
group health plan and offers its em-
ployees who have not completed the 
waiting period each an HRA on the 
same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(iv) (Example 4) because employees 
who have completed a waiting period 
and employees who have not completed 
a waiting period may be treated as dif-
ferent classes and Plan Sponsor D of-
fers an HRA on the same terms to all 
participants who have not completed 
the waiting period. The minimum class 
size requirement does not apply to this 
paragraph (f)(1)(iv) (Example 4) even 
though Plan Sponsor D offers employ-
ees who have completed a waiting pe-
riod a traditional group health plan 
and employees who have not completed 
a waiting period an HRA because the 
class of employees who have not com-
pleted a waiting period is not an appli-
cable class that is subject to the min-
imum class size requirement (nor is the 
class made up of employees who have 
completed the waiting period). 

(v) Example 5: Staffing firm employees 
temporarily placed with customers offered 
an HRA; other employees offered a tradi-
tional group health plan—(A) Facts. Plan 
Sponsor E is a staffing firm that places 
certain of its employees on temporary 
assignments with customers that are 
not the common law employers of Plan 
Sponsor E’s employees or treated as a 
single employer with Plan Sponsor E 
under section 414(b), (c), (m), or (o) of 
the Code (unrelated entities); other 
employees work in Plan Sponsor E’s of-
fice managing the staffing business 
(non-temporary employees). For 2020, 
Plan Sponsor E offers its employees 
who are on temporary assignments 
with customers each an HRA on the 
same terms. All other employees are 
offered a traditional group health plan. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 

(f)(1)(v) (Example 5) because the em-
ployees who are hired for temporary 
placement at an unrelated entity and 
non-temporary employees of Plan 
Sponsor E may be treated as different 
classes of employees and Plan Sponsor 
E offers an HRA on the same terms to 
all participants temporarily placed 
with customers. The minimum class 
size requirement does not apply to this 
paragraph (f)(1)(v) (Example 5) even 
though Plan Sponsor E offers one class 
a traditional group health plan and one 
class the HRA because the class of em-
ployees hired for temporary placement 
is not an applicable class that is sub-
ject to the minimum class size require-
ment (nor is the class made up of non- 
temporary employees). 

(vi) Example 6: Staffing firm employees 
temporarily placed with customers in rat-
ing area 1 offered an HRA; other employ-
ees offered a traditional group health 
plan—(A) Facts. The facts are the same 
as in paragraph (f)(1)(v) of this section 
(Example 5), except that Plan Sponsor E 
has work sites in rating area 1 and rat-
ing area 2, and it offers its 10 employ-
ees on temporary assignments with a 
work site in rating area 1 an HRA on 
the same terms. Plan Sponsor E has 200 
other employees in rating areas 1 and 
2, including its non-temporary employ-
ees in rating areas 1 and 2 and its em-
ployees on temporary assignments 
with a work site in rating area 2, all of 
whom are offered a traditional group 
health plan. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(vi) (Example 6) because, 
even though the employees who are 
temporarily placed with customers 
generally may be treated as employees 
of a different class, because Plan Spon-
sor E is also using a rating area to 
identify the class offered the HRA 
(which is an applicable class for the 
minimum class size requirement) and 
is offering one class the HRA and an-
other class the traditional group 
health plan, the minimum class size re-
quirement applies to the class offered 
the HRA, and the class offered the HRA 
fails to satisfy the minimum class size 
requirement. Because Plan Sponsor E 
employs 210 employees, the applicable 
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class size minimum is 20, and the HRA 
is offered to only 10 employees. 

(vii) Example 7: Employees in State 1 
offered traditional group health plan; em-
ployees in State 2 offered HRA—(A) 
Facts. Plan Sponsor F employs 45 em-
ployees whose work site is in State 1 
and 7 employees whose primary site of 
employment is in State 2. For 2020, 
Plan Sponsor F offers its 45 employees 
in State 1 a traditional group health 
plan, and each of its 7 employees in 
State 2 an HRA on the same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(vii) (Example 7) because Plan 
Sponsor F offers the HRA on the same 
terms to all employees with a work 
site in State 2 and that class is a per-
missible class under paragraph (d) of 
this section. This is because employees 
whose work sites are in different rating 
areas may be considered different 
classes and a plan sponsor may create 
a class of employees by combining 
classes of employees, including by com-
bining employees whose work site is in 
one rating area with employees whose 
work site is in a different rating area, 
or by combining all employees whose 
work site is in a state. The minimum 
class size requirement does not apply 
to this paragraph (f)(1)(vii) (Example 7) 
because the minimum class size re-
quirement does not apply if the geo-
graphic area defining a class of em-
ployees is a state or a combination of 
two or more entire states. 

(viii) Example 8: Full-time seasonal em-
ployees offered HRA; all other full-time 
employees offered traditional group health 
plan; part-time employees offered no cov-
erage—(A) Facts. Plan Sponsor G em-
ploys 6 full-time seasonal employees, 75 
full-time employees who are not sea-
sonal employees, and 5 part-time em-
ployees. For 2020, Plan Sponsor G offers 
each of its 6 full-time seasonal employ-
ees an HRA on the same terms, its 75 
full-time employees who are not sea-
sonal employees a traditional group 
health plan, and offers no coverage to 
its 5 part-time employees. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(viii) (Example 8) because full-time 
seasonal employees and full-time em-

ployees who are not seasonal employ-
ees may be considered different classes 
and Plan Sponsor G offers the HRA on 
the same terms to all full-time sea-
sonal employees. The minimum class 
size requirement does not apply to the 
class offered the HRA in this paragraph 
(f)(1)(viii) (Example 8) because part- 
time employees are not offered cov-
erage and full-time employees are not 
an applicable class subject to the min-
imum class size requirement if part- 
time employees are not offered cov-
erage. 

(ix) Example 9: Full-time employees in 
rating area 1 offered traditional group 
health plan; full-time employees in rating 
area 2 offered HRA; part-time employees 
offered no coverage—(A) Facts. Plan 
Sponsor H employs 17 full-time em-
ployees and 10 part-time employees 
whose work site is in rating area 1 and 
552 full-time employees whose work 
site is in rating area 2. For 2020, Plan 
Sponsor H offers its 17 full-time em-
ployees in rating area 1 a traditional 
group health plan and each of its 552 
full-time employees in rating area 2 an 
HRA on the same terms. Plan Sponsor 
H offers no coverage to its 10 part-time 
employees in rating area 1. Plan Spon-
sor H reasonably expects to employ 569 
employees on the first day of the HRA 
plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(ix) (Example 9) because employees 
whose work sites are in different rating 
areas may be considered different 
classes and Plan Sponsor H offers the 
HRA on the same terms to all full-time 
employees in rating area 2. The min-
imum class size requirement applies to 
the class offered the HRA in this para-
graph (f)(1)(ix) (Example 9) because the 
minimum class size requirement ap-
plies to a class based on a geographic 
area unless the geographic area is a 
state or a combination of two or more 
entire states. However, the minimum 
class size requirement applies only to 
the class offered the HRA, and Plan 
Sponsor H offers the HRA to the 552 
full-time employees in rating area 2 on 
the first day of the plan year, satis-
fying the minimum class size require-
ment (because the applicable class size 
minimum for Plan Sponsor H is 20). 
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(x) Example 10: Employees in rating 
area 1 offered HRA; employees in rating 
area 2 offered traditional group health 
plan—(A) Facts. The facts are the same 
as in paragraph (f)(1)(ix) of this section 
(Example 9) except that Plan Sponsor H 
offers its 17 full-time employees in rat-
ing area 1 the HRA and offers its 552 
full-time employees in rating area 2 
the traditional group health plan. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(x) (Example 10) because, 
even though employees whose work 
sites are in different rating areas gen-
erally may be considered different 
classes and Plan Sponsor H offers the 
HRA on the same terms to all partici-
pants in rating area 1, the HRA fails to 
satisfy the minimum class size require-
ment. Specifically, the minimum class 
size requirement applies to this para-
graph (f)(1)(x) (Example 10) because the 
minimum class size requirement ap-
plies to a class based on a geographic 
area unless the geographic area is a 
state or a combination of two or more 
entire states. Further, the applicable 
class size minimum for Plan Sponsor H 
is 20 employees, and the HRA is only 
offered to the 17 full-time employees in 
rating area 1 on the first day of the 
HRA plan year. 

(xi) Example 11: Employees in State 1 
and rating area 1 of State 2 offered HRA; 
employees in all other rating areas of 
State 2 offered traditional group health 
plan—(A) Facts. For 2020, Plan Sponsor 
I offers an HRA on the same terms to 
a total of 200 employees it employs 
with work sites in State 1 and in rating 
area 1 of State 2. Plan Sponsor I offers 
a traditional group health plan to its 
150 employees with work sites in other 
rating areas in State 2. Plan Sponsor I 
reasonably expects to employ 350 em-
ployees on the first day of the HRA 
plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xi) (Example 11). Plan Sponsor I 
may treat all of the employees with a 
work site in State 1 and rating area 1 
of State 2 as a class of employees be-
cause employees whose work sites are 
in different rating areas may be consid-
ered different classes and a plan spon-

sor may create a class of employees by 
combining classes of employees, in-
cluding by combining employees whose 
work site is in one rating area with a 
class of employees whose work site is 
in a different rating area. The min-
imum class size requirement applies to 
the class of employees offered the HRA 
(made up of employees in State 1 and 
in rating area 1 of State 2) because the 
minimum class size requirement ap-
plies to a class based on a geographic 
area unless the geographic area is a 
state or a combination of two or more 
entire states. In this case, the class is 
made up of a state plus a rating area 
which is not the entire state. However, 
this class satisfies the minimum class 
size requirement because the applica-
ble class size minimum for Plan Spon-
sor I is 20, and Plan Sponsor I offered 
the HRA to 200 employees on the first 
day of the plan year. 

(xii) Example 12: Salaried employees of-
fered a traditional group health plan; 
hourly employees offered an HRA—(A) 
Facts. Plan Sponsor J has 163 salaried 
employees and 14 hourly employees. 
For 2020, Plan Sponsor J offers its 163 
salaried employees a traditional group 
health plan and each of its 14 hourly 
employees an HRA on the same terms. 
Plan Sponsor J reasonably expects to 
employ 177 employees on the first day 
of the HRA plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(xii) (Example 12) because, 
even though salaried and hourly em-
ployees generally may be considered 
different classes and Plan Sponsor J of-
fers the HRA on the same terms to all 
hourly employees, the HRA fails to sat-
isfy the minimum class size require-
ment. Specifically, the minimum class 
size requirement applies in this para-
graph (f)(1)(xii) (Example 12) because 
employees who are paid on a salaried 
basis and employees who are not paid 
on a salaried basis are applicable class-
es subject to the minimum class size 
requirement. Because Plan Sponsor J 
reasonably expects to employ between 
100 and 200 employees on the first day 
of the plan year, the applicable class 
size minimum is 10 percent, rounded 
down to a whole number. Ten percent 
of 177 total employees, rounded down 

VerDate Sep<11>2014 11:32 Nov 02, 2023 Jkt 259202 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Q:\45\45V2.TXT PC31aw
or

le
y 

on
 L

A
P

B
H

6H
6L

3 
w

ith
 D

IS
T

IL
LE

R



65 

Dept. of Health and Human Services § 146.123 

to a whole number is 17, and the HRA 
is offered to only 14 hourly employees. 

(xiii) Example 13: Part-time employees 
and full-time employees offered different 
HRAs; no traditional group health plan 
offered—(A) Facts. Plan Sponsor K has 
50 full-time employees and 7 part-time 
employees. For 2020, Plan Sponsor K of-
fers its 50 full-time employees $2,000 
each in an HRA otherwise provided on 
the same terms and each of its 7 part- 
time employees $500 in an HRA other-
wise provided on the same terms. Plan 
Sponsor K reasonably expects to em-
ploy 57 employees on the first day of 
the HRA plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xiii) (Example 13) because full- 
time employees and part-time employ-
ees may be treated as different classes 
and Plan Sponsor K offers an HRA on 
the same terms to all the participants 
in each class. The minimum class size 
requirement does not apply to either 
the full-time class or the part-time 
class because (although in certain cir-
cumstances the minimum class size re-
quirement applies to a class of full- 
time employees and a class of part- 
time employees) Plan Sponsor K does 
not offer any class of employees a tra-
ditional group health plan, and the 
minimum class size requirement ap-
plies only when, among other things, 
at least one class of employees is of-
fered a traditional group health plan 
while another class is offered an HRA. 

(xiv) Example 14: No employees offered 
an HRA—(A) Facts. The facts are the 
same facts as in paragraph (f)(1)(xiii) of 
this section (Example 13), except that 
Plan Sponsor K offers its full-time em-
ployees a traditional group health plan 
and does not offer any group health 
plan (either a traditional group health 
plan or an HRA) to its part-time em-
ployees. 

(B) Conclusion. The regulations set 
forth under this section do not apply to 
Plan Sponsor K because Plan Sponsor 
K does not offer an individual coverage 
HRA to any employee. 

(xv) Example 15: Full-time employees of-
fered traditional group health plan; part- 
time employees offered HRA—(A) Facts. 
The facts are the same as in paragraph 
(f)(1)(xiii) of this section (Example 13), 

except that Plan Sponsor K offers its 
full-time employees a traditional group 
health plan and offers each of its part- 
time employees $500 in an HRA and 
otherwise on the same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(xv) (Example 15) because, 
even though the full-time employees 
and the part-time employees generally 
may be treated as different classes, in 
this paragraph (f)(1)(xv) (Example 15), 
the minimum class size requirement 
applies to the part-time employees, 
and it is not satisfied. Specifically, the 
minimum class size requirement ap-
plies to the part-time employees be-
cause that requirement applies to an 
applicable class offered an HRA when 
one class is offered a traditional group 
health plan while another class is of-
fered an HRA, and to the part-time and 
full-time employee classes when one of 
those classes is offered a traditional 
group health plan while the other is of-
fered an HRA. Because Plan Sponsor K 
reasonably expects to employ fewer 
than 100 employees on the first day of 
the HRA plan year, the applicable class 
size minimum for Plan Sponsor K is 10 
employees, but Plan Sponsor K offered 
the HRA only to its 7 part-time em-
ployees. 

(xvi) Example 16: Satisfying minimum 
class size requirement based on employees 
offered HRA—(A) Facts. Plan Sponsor L 
employs 78 full-time employees and 12 
part-time employees. For 2020, Plan 
Sponsor L offers its 78 full-time em-
ployees a traditional group health plan 
and each of its 12 part-times employees 
an HRA on the same terms. Only 6 
part-time employees enroll in the HRA. 
Plan Sponsor L reasonably expects to 
employ fewer than 100 employees on 
the first day of the HRA plan year. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xvi) (Example 16) because full-time 
employees and part-time employees 
may be treated as different classes, 
Plan Sponsor L offers an HRA on the 
same terms to all the participants in 
the part-time class, and the minimum 
class size requirement is satisfied. Spe-
cifically, whether a class of employees 
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satisfies the applicable class size min-
imum is determined as of the first day 
of the plan year based on the number of 
employees in a class that is offered an 
HRA, not on the number of employees 
who enroll in the HRA. The applicable 
class size minimum for Plan Sponsor L 
is 10 employees, and Plan Sponsor L of-
fered the HRA to its 12 part-time em-
ployees. 

(xvii) Example 17: Student employees 
offered student premium reduction ar-
rangements and same terms requirement— 
(A) Facts. Plan Sponsor M is an institu-
tion of higher education that offers 
each of its part-time employees an 
HRA on the same terms, except that it 
offers its part-time employees who are 
student employees a student premium 
reduction arrangement, and the stu-
dent premium reduction arrangement 
provides different amounts to different 
part-time student employees. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(1)(xvii) (Example 17) because Plan 
Sponsor M offers the HRA on the same 
terms to its part-time employees who 
are not students and because the part- 
time student employees offered a stu-
dent premium reduction arrangement 
(and their varying HRAs) are not taken 
into account as part-time employees 
for purposes of determining whether a 
class of employees is offered an HRA on 
the same terms. 

(xiii) Example 18: Student employees of-
fered student premium reduction arrange-
ments and minimum class size require-
ment—(A) Facts. Plan Sponsor N is an 
institution of higher education with 25 
hourly employees. Plan Sponsor N of-
fers 15 of its hourly employees, who are 
student employees, a student premium 
reduction arrangement and it wants to 
offer its other 10 hourly employees an 
HRA for 2022. Plan Sponsor N offers its 
salaried employees a traditional group 
health plan. Plan Sponsor N reasonably 
expects to have 250 employees on the 
first day of the 2022 HRA plan year, 15 
of which will have offers of student pre-
mium reduction arrangements. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(1)(xviii) (Example 18). The 
minimum class size requirement will 

apply to the class of hourly employees 
to which Plan Sponsor N wants to offer 
the HRA because Plan Sponsor N offers 
a class of employees a traditional 
group health plan and another class 
the HRA, and the minimum class size 
requirement generally applies to a 
class of hourly employees offered an 
HRA. Plan Sponsor N’s applicable class 
size minimum is 20 because Plan Spon-
sor N reasonably expects to employ 235 
employees on the first day of the plan 
year (250 employees minus 15 employ-
ees receiving a student premium reduc-
tion arrangement). Plan Sponsor N 
may not offer the HRA to its hourly 
employees because the 10 employees of-
fered the HRA as of the first day of the 
plan year does not satisfy the applica-
ble class size minimum. 

(2) Examples regarding special rule for 
new hires. The following examples illus-
trate the provisions of paragraph (c)(3) 
of this section, taking into account the 
provisions of paragraph (d) of this sec-
tion, in particular the special rule for 
new hires under paragraph (d)(5) of this 
section. In each example, the HRA is 
an individual coverage HRA that has a 
calendar year plan year and may reim-
burse any medical care expenses, in-
cluding premiums for individual health 
insurance coverage. The examples also 
assume that no participants or depend-
ents are Medicare beneficiaries. 

(i) Example 1: Application of special 
rule for new hires to all employees—(A) 
Facts. For 2021, Plan Sponsor A offers 
all employees a traditional group 
health plan. For 2022, Plan Sponsor A 
offers all employees hired on or after 
January 1, 2022, an HRA on the same 
terms and continues to offer the tradi-
tional group health plan to employees 
hired before that date. On the first day 
of the 2022 plan year, Plan Sponsor A 
has 2 new hires who are offered the 
HRA. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(i) (Example 1) because, under the 
special rule for new hires in paragraph 
(d)(5) of this section, the employees 
newly hired on and after January 1, 
2022, may be treated as a new hire sub-
class, Plan Sponsor A offers the HRA 
on the same terms to all participants 
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in the new hire subclass, and the min-
imum class size requirement does not 
apply to the new hire subclass. 

(ii) Example 2: Application of special 
rule for new hires to full-time employees— 
(A) Facts. For 2021, Plan Sponsor B of-
fers a traditional group health plan to 
its full-time employees and does not 
offer any coverage to its part-time em-
ployees. For 2022, Plan Sponsor B offers 
full-time employees hired on or after 
January 1, 2022, an HRA on the same 
terms, continues to offer its full-time 
employees hired before that date a tra-
ditional group health plan, and con-
tinues to offer no coverage to its part- 
time employees. On the first day of the 
2022 plan year, Plan Sponsor B has 2 
new hire, full-time employees who are 
offered the HRA. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(ii) (Example 2) because, under the 
special rule for new hires in paragraph 
(d)(5) of this section, the full-time em-
ployees newly hired on and after Janu-
ary 1, 2022, may be treated as a new 
hire subclass and Plan Sponsor B offers 
the HRA on the same terms to all par-
ticipants in the new hire subclass. The 
minimum class size requirement does 
not apply to the new hire subclass. 

(iii) Example 3: Special rule for new 
hires impermissibly applied retroactively— 
(A) Facts. For 2025, Plan Sponsor C of-
fers a traditional group health plan to 
its full-time employees. For 2026, Plan 
Sponsor C wants to offer an HRA to its 
full-time employees hired on and after 
January 1, 2023, while continuing to 
offer a traditional group health plan to 
its full-time employees hired before 
January 1, 2023. 

(B) Conclusion. The special rule for 
new hires under paragraph (d)(5) of this 
section does not apply in this para-
graph (f)(2)(iii) (Example 3) because the 
rule must be applied prospectively. 
That is, Plan Sponsor C may not, in 
2026, choose to apply the special rule 
for new hires retroactive to 2023. If 
Plan Sponsor C were to offer an HRA in 
this way, it would fail to satisfy the 
conditions under paragraphs (c)(2) and 
(3) of this section because the new hire 
subclass would not be treated as a sub-
class for purposes of applying those 
rules and, therefore, all full-time em-

ployees would be treated as one class 
to which either a traditional group 
health plan or an HRA could be offered, 
but not both. 

(iv) Example 4: Permissible second ap-
plication of the special rule for new hires 
to the same class of employees—(A) Facts. 
For 2021, Plan Sponsor D offers all of 
its full-time employees a traditional 
group health plan. For 2022, Plan Spon-
sor D applies the special rule for new 
hires and offers an HRA on the same 
terms to all employees hired on and 
after January 1, 2022, and continues to 
offer a traditional group health plan to 
full-time employees hired before that 
date. For 2025, Plan Sponsor D discon-
tinues use of the special rule for new 
hires, and again offers all full-time em-
ployees a traditional group health 
plan. In 2030, Plan Sponsor D decides to 
apply the special rule for new hires to 
the full-time employee class again, of-
fering an HRA to all full-time employ-
ees hired on and after January 1, 2030, 
on the same terms, while continuing to 
offer employees hired before that date 
a traditional group health plan. 

(B) Conclusion. Plan Sponsor D has 
permissibly applied the special rule for 
new hires and is in compliance with the 
requirements of paragraphs (c)(2) and 
(3) of this section. 

(v) Example 5: Impermissible second ap-
plication of the special rule for new hires 
to the same class of employees—(A) Facts. 
The facts are the same as in paragraph 
(f)(2)(iv) of this section (Example 4), ex-
cept that for 2025, Plan Sponsor D dis-
continues use of the special rule for 
new hires by offering all full-time em-
ployees an HRA on the same terms. 
Further, for 2030, Plan Sponsor D wants 
to continue to offer an HRA on the 
same terms to all full-time employees 
hired before January 1, 2030, and to 
offer all full-time employees hired on 
or after January 1, 2030, an HRA in a 
different amount. 

(B) Conclusion. Plan Sponsor D may 
not apply the special rule for new hires 
for 2030 to the class of full-time em-
ployees being offered an HRA because 
the special rule for new hires may only 
be applied to a class that is being of-
fered a traditional group health plan. 

(vi) Example 6: New full-time employees 
offered different HRAs in different rating 
areas—(A) Facts. Plan Sponsor E has 
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work sites in rating area 1, rating area 
2, and rating area 3. For 2021, Plan 
Sponsor E offers its full-time employ-
ees a traditional group health plan. For 
2022, Plan Sponsor E offers its full-time 
employees hired on or after January 1, 
2022, in rating area 1 an HRA of $3,000, 
its full-time employees hired on or 
after January 1, 2022, in rating area 2 
an HRA of $5,000, and its full-time em-
ployees hired on or after January 1, 
2022, in rating area 3 an HRA of $7,000. 
Within each class offered an HRA, Plan 
Sponsor E offers the HRA on the same 
terms. Plan Sponsor E offers its full- 
time employees hired prior to January 
1, 2022, in each of those classes a tradi-
tional group health plan. On the first 
day of the 2022 plan year, there is one 
new hire, full-time employee in rating 
area 1, three new hire, full-time em-
ployees in rating area 2, and 10 new 
hire-full-time employees in rating area 
3. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(vi) (Example 6) because, under the 
special rule for new hires in paragraph 
(d)(5) of this section, the full-time em-
ployees in each of the three rating 
areas newly hired on and after January 
1, 2022, may be treated as three new 
hire subclasses and Plan Sponsor E of-
fers the HRA on the same terms to all 
participants in the new hire subclasses. 
Further, the minimum class size re-
quirement does not apply to the new 
hire subclasses. 

(vii) Example 7: New full-time employee 
class subdivided based on rating area— 
(A) Facts. Plan Sponsor F offers its 
full-time employees hired on or after 
January 1, 2022, an HRA on the same 
terms and it continues to offer its full- 
time employees hired before that date 
a traditional group health plan. Plan 
Sponsor F offers no coverage to its 
part-time employees. For the 2025 plan 
year, Plan Sponsor F wants to sub-
divide the full-time new hire subclass 
so that those whose work site is in rat-
ing area 1 will be offered the tradi-
tional group health plan and those 
whose work site is in rating area 2 will 
continue to receive the HRA. Plan 
Sponsor F reasonably expects to em-
ploy 219 employees on January 1, 2025. 
As of January 1, 2025, Plan Sponsor F 

has 15 full-time employees whose work 
site in in rating area 2 and who were 
hired between January 1, 2022, and Jan-
uary 1, 2025. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is not satisfied in this para-
graph (f)(2)(vii) (Example 7) because the 
new hire subclass has been subdivided 
in a manner that is subject to the min-
imum class size requirement, and the 
class offered the HRA fails to satisfy 
the minimum class size requirement. 
Specifically, once the new hire subclass 
is subdivided the general rules for ap-
plying the minimum class size require-
ment apply to the employees offered 
the HRA in the new hire subclass. In 
this case, because the subdivision of 
the new hire full-time subclass is based 
on rating areas; a class based on rating 
areas is an applicable class subject to 
the minimum class size requirement; 
and the employees in one rating area 
are to be offered the HRA, while the 
employees in the other rating area are 
offered the traditional group health 
plan, the minimum class size require-
ment would apply on and after the date 
of the subdivision. Further, the min-
imum class size requirement would not 
be satisfied, because the applicable 
class size minimum for Plan Sponsor F 
would be 20, and only 15 employees in 
rating area 2 would be offered the HRA. 

(viii) Example 8: New full-time em-
ployee class subdivided based on state— 
(A) Facts. The facts are the same as in 
paragraph (f)(2)(vii) of this section 
(Example 7), except that for the 2025 
plan year, Plan Sponsor F intends to 
subdivide the new hire, full-time class 
so that those in State 1 will be offered 
the traditional group health plan and 
those in State 2 will each be offered an 
HRA on the same terms. 

(B) Conclusion. The same terms re-
quirement of paragraph (c)(3) of this 
section is satisfied in this paragraph 
(f)(2)(viii) (Example 8) because even 
though the new hire subclass has been 
subdivided, it has been subdivided in a 
manner that is not subject to the min-
imum class size requirement as the 
subdivision is based on the entire state. 

(ix) Example 9: New full-time employees 
and part-time employees offered HRA— 
(A) Facts. In 2021, Plan Sponsor G offers 
its full-time employees a traditional 
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group health plan and does not offer 
coverage to its part-time employees. 
For the 2022 plan year, Plan Sponsor G 
offers its full-time employees hired on 
or after January 1, 2022, and all of its 
part-time employees, including those 
hired before January 1, 2022, and those 
hired on and after January 1, 2022, an 
HRA on the same terms, and it con-
tinues to offer its full-time employees 
hired before January 1, 2022, a tradi-
tional group health plan. 

(B) Conclusion. The minimum class 
size requirement applies to the part- 
time employees offered the HRA in 2022 
because the class is being offered an 
HRA; the special rule for new hires 
does not apply (because this class was 
not previously offered a traditional 
group health plan) and so it is not a 
new hire subclass exempt from the 
minimum class size requirement; an-
other class of employees (that is, full- 
time hired before January 1, 2022) are 
being offered a traditional group health 
plan; and the part-time employee class 
is generally an applicable classes that 
is subject to the minimum class size re-
quirement. However, because the full- 
time, new hire subclass is based on the 
special rule for new hires, the min-
imum class size requirement does not 
apply to full-time new hires offered an 
HRA in 2022. 

(g) Applicability date. This section ap-
plies to plan years beginning on or 
after January 1, 2020. 

[84 FR 29014, June 20, 2019] 

§ 146.125 Applicability dates. 

Section 144.103, §§ 146.111 through 
146.119, 146.143, and 146.145 are applica-
ble for plan years beginning on or after 
July 1, 2005. Until the applicability 
date for this regulation, plans and 
issuers are required to continue to 
comply with the corresponding sec-
tions of 45 CFR parts 144 and 146, con-
tained in the 45 CFR, parts 1 to 199, edi-
tion revised as of October 1, 2004. Not-
withstanding the previous sentence, 
the definition of ‘‘short-term, limited- 
duration insurance’’ in § 144.103 of this 
subchapter applies October 2, 2018. 

[69 FR 78797, Dec. 30, 2004; 70 FR 21147, Apr. 
25, 2005, as amended at 81 FR 75326, Oct. 31, 
2016; 83 FR 38243, Aug. 3, 2018] 

Subpart C—Requirements Related 
to Benefits 

§ 146.130 Standards relating to bene-
fits for mothers and newborns. 

(a) Hospital length of stay—(1) General 
rule. Except as provided in paragraph 
(a)(5) of this section, a group health 
plan, or a health insurance issuer offer-
ing group health insurance coverage, 
that provides benefits for a hospital 
length of stay in connection with child-
birth for a mother or her newborn may 
not restrict benefits for the stay to less 
than— 

(i) 48 hours following a vaginal deliv-
ery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

(2) When stay begins—(i) Delivery in a 
hospital. If delivery occurs in a hos-
pital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) Delivery outside a hospital. If deliv-
ery occurs outside a hospital, the hos-
pital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (2) of this section are illus-
trated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 
is subject to the requirements of this 
section, as follows: 

Example 1. (i) Facts. A pregnant woman 
covered under a group health plan goes into 
labor and is admitted to the hospital at 10 
p.m. on June 11. She gives birth by vaginal 
delivery at 6 a.m. on June 12. 

(ii) Conclusion. In this Example 1, the 48- 
hour period described in paragraph (a)(1)(i) of 
this section ends at 6 a.m. on June 14. 

Example 2. (i) Facts. A woman covered 
under a group health plan gives birth at 
home by vaginal delivery. After the delivery, 
the woman begins bleeding excessively in 
connection with the childbirth and is admit-
ted to the hospital for treatment of the ex-
cessive bleeding at 7 p.m. on October 1. 
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