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Subpart A—Definitions 

§ 1336.10 Definitions. 
For the purposes of this part, unless 

the context otherwise requires: 
Act means the Native American Pro-

grams Act of 1974, as amended (42 
U.S.C. 2991 et seq.). 

Alaskan Native means a person who is 
an Alaskan Indian, Eskimo, or Aleut, 
or any combination thereof. The term 
also includes any person who is re-
garded as an Alaskan Native by the 
Alaskan Native Village or group of 
which he or she claims to be a member 
and whose father or mother is (or, if 
deceased, was) regarded as an Alaskan 
Native by an Alaskan Native Village or 
group. The term includes any Alaskan 
Native as so defined, either or both of 
whose adoptive parents are not Alas-
kan Natives. 

American Indian or Indian means any 
individual who is a member or a de-
scendant of a member of a North Amer-
ican tribe, band, Pueblo or other orga-
nized group of native people who are 
indigenous to the Continental United 
States, or who otherwise have a special 
relationship with the United States or 
a State through treaty, agreement, or 
some other form of recognition. This 
includes any individual who claims to 
be an Indian and who is regarded as 
such by the Indian tribe, group, band, 
or community of which he or she 
claims to be a member. 

ANA means the Administration for 
Native Americans within the Office of 
Human Development Services. 

Applicant means an organization 
which has applied for financial assist-
ance from ANA. 
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Budget period means the interval of 
time into which a project period is di-
vided for budgetary and funding pur-
poses, and for which a grant is made. A 
budget period usually lasts one year in 
a multi-year project period. 

Economic and social self-sufficiency 
means the ability of Native Americans 
to define and achieve their own eco-
nomic and social goals. 

Indian tribe means a distinct political 
community of Indians which exercises 
powers of self-government. 

Native American means American In-
dian, Indian, Native Hawaiian, and 
Alaskan Native, as defined in the Act, 
or in this section. 

Project period means, for discre-
tionary grants and cooperative agree-
ments, the total time for which the re-
cipient’s project or program is ap-
proved for support, including any ex-
tension, subject to the availability of 
funds, satisfactory progress, and a de-
termination by HHS that continued 
funding is in the best interest of the 
Government. 

Recipient means an organization 
which has applied for financial assist-
ance, and to which financial assistance 
is awarded under this Act. The term in-
cludes grantees and recipients of coop-
erative agreements. 

Subpart B—Purpose of the Native 
American Programs 

§ 1336.20 Program purpose. 

The purpose of the Native American 
Programs authorized by the Native 
American Programs Act of 1974 is to 
promote the goal of economic and so-
cial self-sufficiency for Native Ameri-
cans. 

Subpart C—Native American 
Projects 

§ 1336.30 Eligibility under sections 804 
and 805 of the Native American 
Programs Act of 1974. 

Financial assistance under sections 
804 and 805 may be made to public or 

private agencies including ‘‘for-profit’’ 
organizations. 

[48 FR 55821, Dec. 15, 1983, as amended at 53 
FR 23968, June 24, 1988; 53 FR 28223, July 27, 
1988; 54 FR 3452, Jan. 24, 1989; 61 FR 42820, 
Aug. 19, 1996] 

§ 1336.31 Project approval procedures. 

(a) Each applicant for financial as-
sistance under section 803 of the Act 
must submit a work plan that falls 
within the statutory requirements of 
the Act and meets the criteria of pro-
gram announcements published by 
ANA in the FEDERAL REGISTER. If the 
proposed project extends beyond one 
year, a work plan must be submitted 
for the period of time specified by the 
Commissioner in the Program An-
nouncement. ANA will determine 
whether to approve all, part, or none of 
the requested work plan. Proposed 
changes to the approved work plan 
must receive the written approval of 
ANA prior to implementation by the 
recipient. 

(b) ANA will negotiate the approved 
project goals, objectives, work plan, 
and the funding level for each budget 
period with each recipient. 

(c) The evaluation for the purpose of 
making an approval decision on each 
proposed work plan will take into ac-
count the proposal’s conformance with 
ANA program purposes and the recipi-
ent’s past performance and accomplish-
ments. 

(d) Financial assistance awarded 
under section 803 may be renewed by 
ANA to grantees based on acceptable 
work plans and past performance. 

(Approved by the Office of Management and 
Budget under control number 0980–0016) 

§ 1336.32 Grants. 

Generally, financial assistance will 
be made available for a one-year budg-
et period and subsequent non-com-
peting continuation awards with the 
same project period will also be for one 
year. A recipient must submit a sepa-
rate application to have financial as-
sistance continued for each subsequent 
year, with the same project period, but 
the continuation application need only 
contain budget and a summary 
progress report. 
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§ 1336.33 Eligible applicants and pro-
posed activities which are ineli-
gible. 

(a) Eligibility for the listed programs 
is restricted to the following specified 
categories of organizations. In addi-
tion, applications from tribal compo-
nents which are tribally-authorized di-
visions of a larger tribe must be ap-
proved by the governing body of the 
Tribe. If the applicant, other than a 
tribe or an Alaska Native Village gov-
ernment, is proposing a project bene-
fiting Native Americans or Native 
Alaskans, or both, it must provide as-
surance that its duly elected or ap-
pointed board of directors is represent-
ative of the community to be served. 

(1) Social and Economic Development 
Strategies (SEDS) and Preservation 
and Enhancement of Native American 
Languages: 

(i) Federally recognized Indian 
Tribes; 

(ii) Consortia of Indian Tribes; 
(iii) Incorporated non-Federally rec-

ognized Tribes; 
(iv) Incorporated nonprofit multi- 

purpose community-based Indian orga-
nizations; 

(v) Urban Indian Centers; 
(vi) National and regional incor-

porated nonprofit Native American or-
ganizations with Native American 
community-specific objectives; 

(vii) Alaska Native villages as de-
fined in the Alaska Native Claims Set-
tlement Act (ANSCA) and/or nonprofit 
village consortia; 

(viii) Incorporated nonprofit Alaska 
Native multi-purpose community- 
based organizations; 

(ix) Nonprofit Alaska Native Re-
gional Corporations/Associations in 
Alaska with village specific projects; 

(x) Nonprofit Native organizations in 
Alaska with village specific projects; 

(xi) Public and nonprofit private 
agencies serving Native Hawaiians; 

(xii) Public and nonprofit private 
agencies serving native peoples from 
Guam, American Samoa, Palau, or the 
Commonwealth of the Northern Mar-
iana Islands. (The populations served 
may be located on these islands or in 
the United States); 

(xiii) Tribally Controlled Community 
Colleges Tribally Controlled Post-Sec-
ondary Vocational Institutions, and 

colleges and universities located in Ha-
waii, Guam, American Samoa, Palau, 
or the Commonwealth of the Northern 
Mariana Islands which serve Native 
American Pacific Islanders; and 

(xiv) Nonprofit Alaska Native com-
munity entities or tribal governing 
bodies (Indian Reorganization Act or 
traditional councils) as recognized by 
the Bureau of Indian Affairs. 

(Statutory authority: Sections 803(a) and 
803C of the Native American Programs Act of 
1974, as amended, 42 U.S.C. 2991 b(a) and 42 
U.S.C. 2991b–3) 

(2) Alaska-Specific Social and Eco-
nomic Development Strategies (SEDS) 
Projects: 

(i) Federally recognized Indian Tribes 
in Alaska; 

(ii) Alaska Native villages as defined 
in the Alaska Native Claims Settle-
ment Act (ANCSA) and/or nonprofit 
village consortia; 

(iii) Incorporated nonprofit Alaska 
Native multi-purpose community- 
based organizations; 

(iv) Nonprofit Alaska Native Re-
gional Corporations/Associations in 
Alaska with village specific projects; 
and 

(v) Nonprofit Native organizations in 
Alaska with village specific projects. 

(3) Mitigation of Environmental Im-
pacts to Indian Lands Due to Depart-
ment of Defense Activities: 

(i) Federally recognized Indian 
Tribes; 

(ii) Incorporated non-Federally and 
State recognized Tribes; 

(iii) Nonprofit Alaska Native commu-
nity entities or tribal governing bodies 
(Indian Reorganization Act (IRA) or 
traditional councils) as recognized by 
the Bureau of Indian Affairs. 

(iv) Nonprofit Alaska Native Re-
gional Associations and/or Corpora-
tions with village specific projects; and 

(v) Other tribal or village organiza-
tions or consortia of Indian Tribes. 
(Statutory authority: § 8094A of the De-
partment of Defense Appropriations 
Act, 1994 (Public Law 103–139), § 8094A of 
the Native Americans Programs Act of 
1974, as amended, 42 U.S.C. 2991h(b)). 

(4) Improvement of the capability of 
tribal governing bodies to regulate en-
vironmental quality: 
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(i) Federally recognized Indian 
Tribes; 

(ii) Incorporated non-Federally and 
State recognized Indian tribes; 

(iii) Alaska Native villages as defined 
in the Alaska Native Claims Settle-
ment Act (ANSCA) and/or nonprofit 
village consortia; 

(iv) Nonprofit Alaska Native Re-
gional Corporations/Associations with 
village-specific projects; 

(v) Other tribal or village organiza-
tions or consortia of Indian tribes: and 

(vi) Tribal governing bodies (IRA or 
traditional councils) as recognized by 
the Bureau of Indian Affairs. (Statu-
tory authority: Sections 803(d) of the 
Native Americans Programs Act of 
1974, as amended 42 U.S.C. 2991b(d).) 

(b) The following is a nonexclusive 
list of activities that are ineligible for 
funding under programs authorized by 
the Native American Programs Act of 
1974: 

(1) Projects in which a grantee would 
provide training and/or technical as-
sistance (T/TA) to other tribes or Na-
tive American organizations (‘‘third 
party T/TA’’). However, the purchase of 
T/TA by a grantee for its own use or for 
its members’ use (as in the case of a 
consortium), where T/TA is necessary 
to carry out project objectives, is ac-
ceptable; 

(2) Projects that request funds for 
feasibility studies, business plans, mar-
keting plans or written materials, such 
as manuals, that are not an essential 
part of the applicant’s SEDS long- 
range development plan; 

(3) The support of on-going social 
service delivery programs or the expan-
sion, or continuation, of existing social 
service delivery programs; 

(4) Core administration functions, or 
other activities, that essentially sup-
port only the applicant’s on-going ad-
ministrative functions; however, for 
Competitive Area 2, Alaska-Specific 
SEDS Projects, ANA will consider 
funding core administrative capacity 
building projects at the village govern-
ment level if the village does not have 
governing systems in place; 

(5) The conduct of activities which 
are not responsive to one or more of 
the three interrelated ANA goals (Gov-
ernance Development, Economic Devel-
opment, and Social Development); 

(6) Proposals from consortia of tribes 
that are not specific with regard to 
support from, and roles of member 
tribes. An application from a consor-
tium must have goals and objectives 
that will create positive impacts and 
outcomes in the communities of its 
members. ANA will not fund activities 
by a consortium of tribes which dupli-
cates activities for which member 
tribes also receive funding from ANA; 
and 

(7) The purchase of real estate. (Stat-
utory authority: Sections 803B of the 
Native American Programs Act of 1974, 
as amended, 42 U.S.C. 2991b–2) 

[61 FR 42820, Aug. 19, 1996] 

§ 1336.34 Notice of ineligibility. 

(a) Upon a finding by the Commis-
sioner that an organization which has 
applied for funding is ineligible or that 
the activities proposed by an organiza-
tion are ineligible, the Commissioner 
shall inform the applicant by certified 
letter of the decision. 

(b) The letter must include the fol-
lowing: 

(1) The legal and factual grounds for 
the Commissioner’s finding concerning 
eligibility; 

(2) A copy of the regulations in this 
part; and 

(3) The following statement: This is 
the final decision of the Commissioner, 
Administration for Native Americans. 
It shall be the final decision of the De-
partment unless, within 30 days after 
receiving this decision as provided in 
§ 810(b) of the Native Americans Pro-
grams Act of 1974, as amended, and 45 
CFR part 1336, you deliver or mail (you 
should use registered or certified mail 
to establish the date) a written notice 
of appeal to the HHS Departmental Ap-
peals Board, 200 Independence Avenue, 
S.W., Washington, D.C. 20201. You shall 
attach to the notice a copy of this deci-
sion and note that you intend an ap-
peal. The appeal must clearly identify 
the issue(s) in dispute and contain a 
statement of the applicant’s position 
on such issue(s) along with pertinent 
facts and reasons in support of the po-
sition. We are enclosing a copy of 45 
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CFR part 1336 which governs the con-
duct of appeals under § 810(b). For addi-
tional information on the appeals proc-
ess see 45 CFR 1336.35. (Statutory au-
thority: Sections 810(b) of the Native 
American Programs Act of 1974, as 
amended, 42 U.S.C. 2991h(b).) 

[61 FR 42821, Aug. 19, 1996] 

§ 1336.35 Appeal of ineligibility. 

The following steps apply when seek-
ing an appeal on a finding of ineligi-
bility for funding: 

(a) An applicant, which has had its 
application rejected either because it 
has been found ineligible or because 
the activities it proposes are ineligible 
for funding by the Commissioner of 
ANA, may appeal the Commissioner’s 
ruling to the HHS Departmental Ap-
peals Board, in writing, within 30 days 
following receipt of ineligibility notifi-
cation. 

(b) The appeal must clearly identify 
the issue(s) in dispute and contain a 
statement of the applicant’s position 
on such issue(s) along with pertinent 
facts and reasons in support of the po-
sition. 

(c) Upon receipt of appeal for recon-
sideration of a rejected application or 
activities proposed by an applicant, the 
Departmental Appeals Board will no-
tify the applicant by certified mail 
that the appeal has been received. 

(d) The applicant’s request for recon-
sideration will be reviewed by the De-
partmental Appeals Board in accord-
ance with 45 CFR part 16, except as 
otherwise provided in this part. 

(e) The Commissioner shall have 45 
days to respond to the applicant’s sub-
mission under paragraph (a) of this sec-
tion. 

(f) The applicant shall have 20 days 
to respond to the Commissioner’s sub-
mission and the parties may be re-
quested to submit additional informa-
tion within a specified time period be-
fore closing the record in the appeal. 

(g) The Departmental Appeals Board 
will review the record in the appeal and 
provide a final written decision within 
30 days following the closing of the 
record, unless the Board determines for 
good reason that a decision cannot be 
issued within this time period and so 
notifies the parties. 

(h) If the Departmental Appeals 
Board determines that the applicant is 
eligible or that the activities proposed 
by the applicant are eligible for fund-
ing, such eligibility shall not be effec-
tive until the next cycle of grant pro-
posals are considered by the Adminis-
tration for Native Americans. (Statu-
tory authority: Sections 810(b) of the 
Native American Programs Act of 1974, 
as amended, 42 U.S.C. 2991h(b).) 

[61 FR 42822, Aug. 19, 1996] 

Subpart D—Evaluation 
§ 1336.40 General. 

Progress reports and continuation 
applications must contain sufficient 
information for ANA to determine the 
extent to which the recipient meets 
ANA project evaluation standards. Suf-
ficient information means information 
adequate to enable ANA to compare 
the recipient’s accomplishments with 
the goals and activities of the approved 
work plan and with ANA project eval-
uation criteria. 

(Approved by the Office of Management and 
Budget under control numbers 0980–0155 and 
0980–0144) 

Subpart E—Financial Assistance 
Provisions 

§ 1336.50 Financial and administrative 
requirements. 

(a) General. The following HHS regu-
lations apply to all grants awarded 
under this part: 

45 CFR Part 16 Department grant 
appeals process. 

45 CFR Part 46 Protection of human 
subjects. 

45 CFR part 75—Uniform Administra-
tive Requirements, Cost Principles, 
and Audit Requirements for HHS 
Awards 

45 CFR Part 80 Nondiscrimination 
under programs receiving Federal as-
sistance through the Department of 
Health and Human Services—Effec-
tuation of title VI of the Civil Rights 
Act of 1964. 

45 CFR Part 81 Practice and proce-
dure for hearing under part 80. 

45 CFR Part 84 Nondiscrimination 
on the basis of handicap in federally as-
sisted programs. 
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45 CFR Part 86 Nondiscrimination 
on the basis of sex in education pro-
grams and activities receiving or bene-
fiting from Federal financial assist-
ance. 

45 CFR Part 91 Nondiscrimination 
on the basis of age in programs or ac-
tivities receiving Federal financial as-
sistance from HHS. 

(b) Cost sharing or matching—(1) Pol-
icy. Recipients of financial assistance 
under sections 803, 804, and 805 of the 
Act are required to provide a matching 
share of 20 percent of the approved cost 
of the assisted project. 
This requirement may be waived in ac-
cordance with the criteria in 
§ 1336.50(b)(3). The matching share re-
quirement may be met using either 
cash or in-kind contributions. 

(2) Application. If an applicant or re-
cipient wishes to request a waiver of 
the requirement for a 20 percent non- 
Federal matching share, the following 
conditions must be met: 

(i) If an applicant for an initial award 
or an applicant for a non-competing 
continuation award anticipates that it 
will be unable to meet the cost-sharing 
or matching requirement, the appli-
cant may request a waiver of the 20 
percent non-Federal matching share. It 
must include with its application for 
funding, the submission of a revised 
SF424A, a written justification that 
clearly explains why the applicant can-
not provide the matching share includ-
ing the amount of non-Federal share to 
be waived, and how it meets the cri-
teria indicated in paragraph (b)(3) of 
this section. For an applicant for an 
initial award, or an applicant seeking a 
non-competing continuation award, a 
request for a waiver must be submitted 
at the time of the initial application or 
non-competing continuation (NCC) ap-
plication. 

(ii) If a recipient is unable to con-
tribute part or all of the required non- 
Federal matching share during a budg-
et period due to an emergency situa-
tion such as a natural disaster, man- 
made disaster, act of terrorism, public 
health emergency, or other qualifying 
event, the recipient may request a 
waiver of all or part of the requirement 
for a 20 percent non-Federal matching 
share specified under paragraph (b)(1) 
of this section. Any requests for an 

emergency waiver may be submitted at 
any time during a budget period as 
soon as the adverse effect is known to 
the recipient and must be submitted in 
accordance with the requirements spec-
ified in paragraph (b)(3) of this section. 

(3) Criteria. Both of the following cri-
teria must be met for an applicant or 
recipient to be eligible for a waiver of 
the non-Federal matching require-
ment: 

(i) Applicant or recipient lacks the 
available resources to meet part or all 
of the non-Federal matching require-
ment. This must be documented by an 
institutional audit if available, or a 
full disclosure of applicant’s or recipi-
ent’s total assets and liabilities. 

(ii) Applicants or recipients can doc-
ument that reasonable efforts to obtain 
cash or in-kind contributions for the 
purposes of the project from third par-
ties have been unsuccessful, including 
evidence and the results of such at-
tempts. Evidence of such efforts can in-
clude letters from possible sources of 
funding or any relevant correspond-
ence, indicating that the requested re-
sources are not available for that 
project. The requests must be appro-
priate to the source in terms of project 
purpose, applicant eligibility, and rea-
sonableness of the request. 

(4) Approval. For a waiver to be ap-
proved, ANA must determine that it 
will not prevent the award of other 
grants at levels it believes are desir-
able for the purposes of the program. 
Waiver of all or part of the non-Federal 
share shall apply only to the budget pe-
riod for which application was made. 

(c) Maintenance of effort. (1) Applica-
tions for financial assistance under 
this Part must include either a state-
ment of compliance with the mainte-
nance of effort requirement contained 
in section 803(c) of the Act, or a request 
for a waiver, in accordance with cri-
teria established in this paragraph. 

(2) To be eligible for a waiver of the 
maintenance of effort requirement, the 
applicant must demonstrate to ANA 
that the organization whose funds pre-
viously supported the project discon-
tinued its support: 

(i) As a result of funding limitations; 
and 
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(ii) Not as a result of an adverse eval-
uation of the project’s purpose or the 
manner in which it was conducted; and 

(iii) Not because it was anticipated 
that Federal funds would replace the 
original source of project funding. 

(3) In addition, the applicant must 
demonstrate in the request for a waiver 
that the maintenance of effort require-
ment would result in insurmountable 
hardship for the recipient or would oth-
erwise be inconsistent with the pur-
poses of this part. 

(d) Delegation of project operations. (1) 
Each subgrant awarded to a delegate 
agency must have specific prior ap-
proval by ANA. Such delegation must 
be formalized by written agreement. 

(2) The agreement must specify the 
activities to be performed by the dele-
gate agency, the time schedule, the 
policies and procedures to be followed, 
the dollar limitations, and the costs al-
lowed. The applicant must submit a 
budget for each delegate agency as part 
of its application. 

(e) Unallowable costs. ANA funds may 
not be used by recipients to purchase 
real property. 

(f) Office of the Chief Executive. The 
costs of salaries and expenses of the Of-
fice of Chief Executive of a federally 
recognized Indian tribal government 
(as defined in § 75.2 of this title ) are al-
lowable, provided that such costs ex-
clude any portion of salaries and ex-
penses of the Office of Chief Executive 
that are a cost of general government 
and provided they are related to a 
project assisted under this part. 

[48 FR 55821, Dec. 15, 1983, as amended at 81 
FR 3022, Jan. 20, 2016; 88 FR 12226, Feb. 27, 
2023] 

§ 1336.51 Project period. 
The Notice of Financial Assistance 

Awarded will specify the period for 
which support is intended, although 
the Department makes funding com-
mitments only for one budget period at 
a time. Financial assistance under sec-
tion 803 of the Act may be ongoing, 
subject to policy decisions and funding 
limitations. 

§ 1336.52 Appeals. 
(a) Right to appeal. Recipients whose 

financial assistance has been suspended 

or terminated, or whose non-competing 
continuation applications for refunding 
have been denied, may appeal such de-
cisions using the procedures described 
in this section. Denial of an application 
for refunding means the refusal to fund 
a non-competing continuation applica-
tion for a budget period within a pre-
viously approved project period. 

(b) Suspension, termination, and denial 
of funding. Procedures for and defini-
tions of suspension and termination of 
financial assistance are published in 45 
CFR 75.371 through 75.380. Appeals from 
a denial of refunding will be treated 
the same procedurally as appeals to 
termination of financial assistance. 
The term ‘‘denial of refunding’’ does 
not include policy decisions to elimi-
nate one or more activities of an ap-
proved project. A decision not to fund 
an application at the end of the 
recipients’s project period is not a ‘‘de-
nial of refunding’’ and is not subject to 
appeal. 

(c) Hearings. (1) A recipient shall be 
given an initial written notice at least 
thirty (30) days prior to the suspension 
or termination of financial assistance 
except in emergency situations, which 
occur when Federal property is in im-
minent danger of dissipation, or when 
life, health, or safety is endangered. 
During this period of time, the recipi-
ent has the opportunity to show cause 
to ANA why such action should not be 
taken. 

(2) A recipient who has received final 
written notice of termination or denial 
of refunding, or whose financial assist-
ance will be suspended for more than 30 
days, or who has other appealable dis-
putes with ANA as provided by 45 CFR 
part 16 may request review by the De-
partmental Grant Appeals Board under 
the provisions of 45 CFR part 16. 

(3) If a recipient appeals a suspension 
of more than 30 days which subse-
quently results in termination of finan-
cial assistance, both actions may be 
considered simultaneously by the De-
partmental Grant Appeals Board. 

[48 FR 55821, Dec. 15, 1983, as amended at 81 
FR 3022, Jan. 20, 2016] 
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Subpart F—Native Hawaiian Re-
volving Loan Fund Dem-
onstration Project 

AUTHORITY: 88 Stat. 2324, 101 Stat. 976 (42 
U.S.C. 2991, et seq.). 

SOURCE: 53 FR 23969, June 24, 1988; 53 FR 
28223, July 27, 1988; 54 FR 3452, Jan. 24, 1989, 
unless otherwise noted. 

§ 1336.60 Purpose of this subpart. 
(a) The Administration for Native 

Americans will award a five-year dem-
onstration grant to one agency of the 
State of Hawaii or to one community- 
based Native Hawaiian organization 
whose purpose is the economic and so-
cial self-sufficiency of Native Hawai-
ians to develop procedures for and to 
manage a revolving loan fund for Na-
tive Hawaiian individuals and organi-
zations in the State of Hawaii. (section 
830A(a)(1)) 

(b) This subpart sets forth the re-
quirements that the organization or 
agency selected to administer the re-
volving loan fund must meet and the 
terms and conditions applicable to 
loans made to borrowers from the loan 
fund. 

§ 1336.61 Purpose of the Revolving 
Loan Fund. 

The purpose of the Native Hawaiian 
Revolving Loan Fund is to provide 
funding not available from other 
sources on reasonable terms and condi-
tions to: 

(a) Promote economic activities 
which result in expanded opportunities 
for Native Hawaiians to increase their 
ownership of, employment in, or in-
come from local economic enterprise; 

(b) Assist Native Hawaiians to over-
come specific gaps in local capital mar-
kets and to encourage greater private- 
sector participation in local economic 
development activities; and 

(c) Increase capital formation and 
private-sector jobs for Native Hawai-
ians. (section 803A(a)(1)(A)) 

§ 1336.62 Definitions. 
Applicant means an applicant for a 

loan from the Native Hawaiian Revolv-
ing Loan Fund. An applicant must be 
an individual Native Hawaiian or a Na-
tive Hawaiian organization. If the ap-

plicant is a group of people organized 
for economic development purposes, 
the applicant ownership must be 100% 
Native Hawaiian. 

Commissioner means the Commis-
sioner of the Administration for Native 
Americans. 

Cooperative association means an asso-
ciation of individuals organized pursu-
ant to State or Federal law, for the 
purpose of owning and operating an 
economic enterprise for profit, with 
profits distributed or allocated to pa-
trons who are members of the organiza-
tion. 

Corporation means an entity orga-
nized pursuant to State or Federal law, 
as a corporation, with or without 
stock, for the purpose of owning and 
operating an economic enterprise. 

Default means failure of a borrower 
to make scheduled payments on a loan, 
failure to obtain the lender’s approval 
for disposal of assets mortgaged as se-
curity for a loan, or failure to comply 
with the convenants, obligations or 
other provisions of a loan agreement. 

Economic enterprise means any Native 
Hawaiian-owned, commercial, indus-
trial, agricultural or other business ac-
tivity established or organized for the 
purpose of profit. 

Financing statement means the docu-
ment filed or recorded in country or 
State offices pursuant to the provisions 
of the Uniform Commercial Code as en-
acted by Hawaii notifying third parties 
that a lender has a lien on the chattel 
and/or crops of a borrower. 

Loan Administrator means either the 
agency of the State of Hawaii or the 
community-based Native Hawaiian or-
ganization whose purpose is the eco-
nomic and social self-sufficiency of Na-
tive Hawaiians selected to administer 
the revolving loan fund. 

Mortgages mean mortgages and deeds 
of trust evidencing an encumbrance of 
trust or restricted land, mortgages and 
security agreements executed as evi-
dence of liens against crops and chat-
tels, and mortgages and deeds of trust 
evidencing a lien on leasehold inter-
ests. 

Native Hawaiian means an individual 
any of whose ancestors were natives of 
the area which consists of the Hawai-
ian Islands prior to 1778. 
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Partnership means two or more per-
sons engaged in the same business, 
sharing its profits and risks, and orga-
nized pursuant to state or Federal law. 

Profits mean the net income earned 
after deducting operating expenses 
from operating revenues. 

Revolving Loan Fund (RLF) means all 
funds that are now or are hereafter a 
part of the Native Hawaiian Revolving 
Loan Fund authorized by the Native 
American Programs Act of 1974, as 
amended in 1987, and supplemented by 
sums collected in repayment of loans 
made, including interest or other 
charges on loans and any funds appro-
priated pursuant to section 803A of the 
Native American Programs Act of 1974, 
as amended. 

§ 1336.63 General responsibilities of 
the Loan Administrator. 

(a) The Loan Administrator will 
make loans to Native Hawaiian organi-
zations and to individual Native Ha-
waiians for the purpose or promoting 
economic development among Native 
Hawaiians in the State of Hawaii. (Sec-
tion 803(a)(1)(A).) 

(b) Prior to any loan being made 
from the RLF, the Loan Administrator 
will develop and obtain the Commis-
sioner’s approval of the following orga-
nizational and administrative mate-
rials necessary to implement the RLF: 

(1) Goals and strategies; 
(2) Staffing and organizational re-

sponsibilities; 
(3) Preapplication and loan screening 

processes; 
(4) Loan procedures including appli-

cation forms; 
(5) Criteria and procedures for loan 

review, evaluation and decision-mak-
ing; 

(6) Loan closing procedures; and 
(7) Procedures for loan servicing, 

monitoring and provision of technical 
assistance. 

(c) The Loan Administrator will set 
up fiscal management procedures to 
satisfy the requirements of section 
803A of the Native American Programs 
Act and this subpart. 

(d) The Loan Administrator must set 
up a separate account for the RLF into 
which all payments, interest, charges, 
and other amounts collected from 

loans made from the RLF will be de-
posited. 

§ 1336.64 Development of goals and 
strategies: Responsibilities of the 
Loan Administrator. 

(a) Prior to the approval of any di-
rect loan under the RLF, the Loan Ad-
ministrator will develop and obtain the 
Commissioner’s approval for a clear 
and comprehensive set of goals and 
strategies for the RLF. The goals will 
specify the results the Loan Adminis-
trator expects to accomplish from the 
Revolving Loan Fund, define the RLF’s 
role and responsibilities for potential 
users, and serve as the basis for the de-
velopment of an organizational strat-
egy and operating plan. The RLF strat-
egies will provide the Loan Adminis-
trator with a sound understanding of 
the economic and market conditions 
within the Native Hawaiian commu-
nity. 

(b) The following factors shall be con-
sidered by the Loan Administrator in 
developing the RLF’s goals: 

(1) Employment needs of the local 
population; 

(2) Characteristics of the local eco-
nomic base; 

(3) Characteristics of the local cap-
ital base and the gaps in the local 
availability of business capital; 

(4) Local resources for economic de-
velopment and their availability; and 

(5) Goals and strategies of other local 
organizations involved in economic de-
velopment. 

(c) The loan fund strategies devel-
oped by the Revolving Loan Fund must 
include the following: 

(1) Business Targeting Strategy: to de-
termine which types of businesses are 
to be targeted by the loan fund. The 
Loan Administrator will develop proce-
dures to ensure that the loans made 
are directed to Native Hawaiians. 

(2) Financing Strategy: to determine 
the types of financing the loan fund 
will provide; 

(3) Business Assistance Strategy: to 
identify the possible or potential man-
agement problems of a borrower and 
develop a workable plan for providing 
borrowers with the needed manage-
ment assistance; 

(4) Marketing Strategy: to generate ap-
plications from potential borrowers 
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and to generate the support and par-
ticipation of local financial institu-
tions; 

(5) Capital Base Management Strategy: 
to develop and allocate the financial 
resources of the fund in the most effec-
tive possible way to meet the need or 
demand for financing; and 

(6) Accountability Strategy: to develop 
policies and mechanisms to hold bor-
rowers accountable for providing the 
public benefits promised (e.g. jobs) in 
return for financing; to ensure that, 
until expenditure, loan proceeds are 
held by the borrower in secured, liquid 
financial instruments; to hold bor-
rowers accountable for upholding the 
commitments made prior to the loan; 
and to develop the methods used by the 
RLF to enforce these commitments. 

§ 1336.65 Staffing and organization of 
the Revolving Loan Fund: Respon-
sibilities of the Loan Administrator. 

Prior to the approval of any direct 
loan under the RLF, the Loan Adminis-
trator must develop and obtain the 
Commissioner’s approval for the RLF’s 
organization table, including: 

(a) The structure and composition of 
the Board of Directors of the RLF; 

(b) The staffing requirements for the 
RLF, with position descriptions and 
necessary personnel qualifications; 

(c) The appointments to the advisory 
loan review committee; and 

(d) The roles and responsibilities of 
the Board, staff and loan review com-
mittee. 

§ 1336.66 Procedures and criteria for 
administration of the Revolving 
Loan Fund: Responsibilities of the 
Loan Administrator. 

Prior to the approval of any direct 
loan under the RLF, the Loan Adminis-
trator must develop and obtain the 
Commissioner’s approval for the fol-
lowing procedures: 

(a) Preapplication and loan screening 
procedures. Some factors to be consid-
ered in the loan screening process are: 

(1) General eligibility criteria; 
(2) Potential economic development 

criteria; 
(3) Indication of business viability; 
(4) The need for RLF financing; and 
(5) The ability to properly utilize fi-

nancing. 

(b) Application process. The applica-
tion package includes forms, instruc-
tions, and policies and procedures for 
the loan application. The package must 
also include instructions for the devel-
opment of a business and marketing 
plan and a financing proposal from the 
applicant. 

(c) Loan evaluation criteria and proce-
dures. The loan evaluation must in-
clude the following topics: 

(1) General and specific business 
trends; 

(2) Potential market for the product 
or service; 

(3) Marketing strategy; 
(4) Management skills of the bor-

rower; 
(5) Operational plan of the borrower; 
(6) Financial controls and accounting 

systems; 
(7) Financial projections; and 
(8) Structure of investment and fi-

nancing package. 
(d) Loan decision-making process. Deci-

sion-making on a loan application in-
cludes the recommendations of the 
staff, the review by the loan review 
committee and the decision by the 
Board. 

(e) Loan closing process. The guide-
lines for the loan closing process in-
clude the finalization of loan terms; 
conditions and covenants; the exercise 
of reasonable and proper care to ensure 
adherence of the proposed loan and bor-
rower’s operations to legal require-
ments; and the assurance that any re-
quirement for outside financing or 
other actions on which disbursement is 
contingent are met by the borrower. 

(f) Loan closing documents. Documents 
used in the loan closing process in-
clude: 

(1) Term Sheet: an outline of items to 
be included in the loan agreement. It 
should cover the following elements: 

(i) Loan terms; 
(ii) Security interest; 
(iii) Conditions for closing the loan; 
(iv) Covenants, including reporting 

requirements; 
(v) Representations and warranties; 
(vi) Defaults and remedies; and 
(vii) Other provisions as necessary. 
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(2) Closing Agenda: an outline of the 
loan documents, the background docu-
ments, and the legal and other sup-
porting documents required in connec-
tion with the loan. 

(g) Loan servicing and monitoring. The 
servicing of a loan will include collec-
tions, monitoring, and maintenance of 
an up-to-date information system on 
loan status. 

(1) Collections: To include a repay-
ment schedule, invoice for each loan 
payment, late notices, provisions for 
late charges. 

(2) Loan Monitoring: To include reg-
ular reporting requirements, periodic 
analysis of corporate and industry in-
formation, scheduled telephone contact 
and site visits, regular loan review 
committee oversight of loan status, 
and systematic internal reports and 
files. 

§ 1336.67 Security and collateral: Re-
sponsibilities of the Loan Adminis-
trator. 

The Loan Administrator may require 
any applicant for a loan from the RLF 
to provide such collateral as the Loan 
Administrator determines to be nec-
essary to secure the loan. (Section 
803A(b)(3)) 

(a) As a Credit Factor. The avail-
ability of collateral security normally 
is considered an important factor in 
making loans. The types and amount of 
collateral security required should be 
governed by the relative strengths and 
weaknesses of other credit factors. The 
taking of collateral as security should 
be considered with respect to each 
loan. Collateral security should be suf-
ficient to provide the lender reasonable 
protection from loss in the case of ad-
versity, but such security or lack 
thereof should not be used as the pri-
mary basis for deciding whether to ex-
tend credit. 

(b) Security Interests. Security inter-
ests which may be taken by the lender 
include, but are not limited to, liens on 
real or personal property, including 
leasehold interests; assignments of in-
come and accounts receivable; and 
liens on inventory or proceeds of inven-
tory sales as well as marketable securi-
ties and cash collateral accounts. 

(1) Motor vehicles. Liens ordinarily 
should be taken on licensed motor ve-

hicles, boats or aircraft purchased 
hereunder in order to be able to trans-
fer title easily should the lender need 
to declare a default or repossess the 
property. 

(2) Insurance on property secured. Haz-
ard insurance up to the amount of the 
loan or the replacement value of the 
property secured (whichever is less) 
must be taken naming the lender as 
beneficiary. Such insurance includes 
fire and extended coverage, public li-
ability, property damage, and other ap-
propriate types of hazard insurance. 

(3) Appraisals. Real property serving 
as collateral security must be ap-
praised by a qualified appraiser. For all 
other types of property, a valuation 
shall be made using any recognized, 
standard technique (including standard 
reference manuals), and this valuation 
shall be described in the loan file. 

(c) Additional security. The lender 
may require collateral security or ad-
ditional security at any time during 
the term of the loan if after review and 
monitoring an assessment indicates 
the need for such security. 

§ 1336.68 Defaults, uncollectible loans, 
liquidations: Responsibilities of the 
Loan Administrator. 

(a) Prior to making loans from the 
RLF, the Loan Administrator will de-
velop and obtain the Commissioner’s 
approval for written procedures and 
definitions pertaining to defaults and 
collections of payments. (section 
803A(b)(4)) 

(b) The Loan Administrator will pro-
vide a copy of such procedures and defi-
nitions to each applicant for a loan at 
the time the application is made. (sec-
tion 803A(b)(4)) 

(c) The Loan Administrator will re-
port to the Commissioner whenever a 
loan recipient is 90 days in arrears in 
the repayment of principal or interest 
or has failed to comply with the terms 
of the loan agreement. After making 
reasonable efforts to collect amounts 
payable, as specified in the written pro-
cedures, the Loan Administrator shall 
notify the Commissioner whenever a 
loan is uncollectible at reasonable 
cost. The notice shall include rec-
ommendations for future action to be 
taken by the Loan Administrator. (sec-
tion 803A(c)(1) and (2)) 



306 

45 CFR Ch. XIII (10–1–24 Edition) § 1336.69 

(d) Upon receiving such notices, the 
Commissioner will, as appropriate, in-
struct the Loan Administrator: 

(1) To demand the immediate and full 
repayment of the loan; 

(2) To continue with its collection ac-
tivities; 

(3) To cancel, adjust, compromise, or 
reduce the amount of such loan; 

(4) To modify any term or condition 
of such loan, including any term or 
condition relating to the rate of inter-
est or the time of payment of any in-
stallment of principal or interest, or 
portion thereof, that is payable under 
such loan; 

(5) To discontinue any further ad-
vance of funds contemplated by the 
loan agreement; 

(6) To take possession of any or all 
collateral given as security and in the 
case of individuals, corporations, part-
nerships or cooperative associations, 
the property purchased with the bor-
rowed funds; 

(7) To prosecute legal action against 
the borrower or against the officers of 
the borrowing organization; 

(8) To prevent further disbursement 
of credit funds under the control of the 
borrower; 

(9) To assign or sell at a public or pri-
vate sale, or otherwise dispose of for 
cash or credit any evidence of debt, 
contract, claim, personal or real prop-
erty or security assigned to or held by 
the Loan Administrator; or 

(10) To liquidate or arrange for the 
operation of economic enterprises fi-
nanced with the revolving loan until 
the indebtedness is paid or until the 
Loan Administrator has received ac-
ceptable assurance of its repayment 
and compliance with the terms of the 
loan agreement. (Section 803A(c)(2)(B)) 

§ 1336.69 Reporting requirements: Re-
sponsibilities of the Loan Adminis-
trator. 

(a) The Loan Administrator will 
maintain the following internal infor-
mation and records: 

(1) For each borrower: The loan re-
payment schedule, log of telephone 
calls and site visits made with the date 
and the items discussed, correspond-
ence with the borrower, progress re-
ports and analyses. 

(2) Monthly status of all outstanding 
loans, noting all overdue payments. 

(3) Monthly status of the investments 
of the revolving loan fund monies not 
currently used for loans. 

(4) Monthly records on the revenue 
generated by the loan fund from inter-
est charges and late charges. 

(5) Monthly administrative costs of 
the management of the loan fund and 
the sources of the monies to support 
the administrative costs. 

(b) The Loan Administrator must 
submit a quarterly report to the Com-
missioner. The report may be in a for-
mat of the choice of the Loan Adminis-
trator as long as it includes at a min-
imum the following topics: 

(1) For each borrower: 
(i) Name of the borrower; 
(ii) Economic development purpose(s) 

of the loan; 
(iii) Financing of the loan by source; 
(iv) Loan status (current/delinquent/ 

paid); 
(v) Principal and interest out-

standing; and 
(vi) Amount delinquent/defaulted, if 

any. 
(2) Financial status of the RLF: 
(i) Administrative cost expenditures; 
(ii) Level of base capital; 
(iii) Level of current capital; 
(iv) Amount of ANA funding; 
(v) Matching share; 
(vi) Other direct funding of the RLF; 
(vii) Program income, including in-

terest on loans, earnings from invest-
ments, fee charges; 

(viii) Loans made; 
(ix) Losses on loans; 
(x) Principal and interest out-

standing; 
(xi) Loans repaid; 
(xii) Delinquent loans; and 
(xiii) Collateral position of the RLF 

(the value of collateral as a percent of 
the outstanding balance on direct 
loans). 

(c) The Loan Administrator must 
submit a semi-annual report to the 
Commissioner containing an analysis 
of the RLF progress to date. 

(d) The Loan Administrator must 
submit to the Department a quarterly 
SF–269, Financial Status Report, or 
any equivalent report required by the 
Department. 
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§ 1336.70 Technical assistance: Respon-
sibilities of the Loan Administrator. 

The Loan Administrator will assure 
that competent management and tech-
nical assistance is available to the bor-
rower consistent with the borrower’s 
knowledge and experience and the na-
ture and complexity of the economic 
enterprise being financed by the RLF. 
Consultants, RLF staff, and members 
of the loan review committee and 
Board may be used to assist borrowers. 
(section 803A(d)(1)(B)) 

§ 1336.71 Administrative costs. 

Reasonable administrative costs of 
the RLF may be paid out of the loan 
fund. The grant award agreement be-
tween the Loan Administrator and 
ANA will set forth the allowable ad-
ministrative costs of the loan fund dur-
ing the five-year demonstration period. 
(sections 803A(a)(2) and 803A(d)(1)(A)) 

§ 1336.72 Fiscal requirements. 

(a) Any portion of the revolving loan 
fund that is not required for expendi-
ture must be invested in obligations of 
the United States or in obligations 
guaranteed or insured by the United 
States. 

(b) Loans made under the RLF will 
be for a term that does not exceed five 
years. 

(c) No loan may be made by the RLF 
after November 29, 1992, the close of the 
five-year period of the demonstration 
project. (section 803A(b)(6)) 

(d) All monies that are in the revolv-
ing loan fund on November 29, 1992 and 
that are not otherwise needed (as de-
termined by the Commissioner) to 
carry out the provisions of this subpart 
must be deposited in the Treasury of 
the United States as miscellaneous re-
ceipts. The Commissioner will make 
this determination based on reports, 
audits and other appropriate docu-
ments as determined by the Commis-
sioner. The Commissioner will take 
into consideration the costs necessary 
to collect loans outstanding beyond 
November 29, 1992, which costs may be 
paid from interest and loan charges 
collected by the Fund and in the Fund 
as of November 29, 1992. To use monies 
in the Fund for the costs of collection 
after November 29, 1992, the Commis-

sioner must give prior approval for 
such use. 

(e) All monies deposited in the re-
volving loan fund after November 29, 
1992 must be deposited in the Treasury 
of the United States as miscellaneous 
receipts. 

(f) After November 29, 1992, the Loan 
Administrator will assume responsi-
bility for the collection of all out-
standing loans without additional fi-
nancial assistance from ANA. 

§ 1336.73 Eligible borrowers. 

(a) Loans may be made to eligible ap-
plicants only if the Loan Adminis-
trator determines that the applicant is 
unable to obtain financing on reason-
able terms and conditions from other 
sources such as banks, Small Business 
Administration, Production Credit As-
sociations, Federal Land Banks; and 

(b) Only if there is a reasonable pros-
pect that the borrower will repay the 
loan. (section 803A(b)(1)(A) and (B)) 

(c) The Loan Administrator will de-
termine an applicant’s inability to ob-
tain financing elsewhere on reasonable 
terms and conditions from documenta-
tion provided by the applicant. 

(d) Those eligible to receive loans 
from the revolving loan fund are: 

(1) Native Hawaiian individuals. 
(2) Native Hawaiian non-profit orga-

nizations. 
(3) Native Hawaiian businesses. 
(4) Native Hawaiian cooperative asso-

ciations. 
(5) Native Hawaiian partnerships. 
(6) Native Hawaiian associations. 
(7) Native Hawaiian corporations. 

§ 1336.74 Time limits and interest on 
loans. 

(a) Loans made under the RLF will 
be for a term that does not exceed 5 
years. 

(b) Loans will be made to approved 
borrowers at a rate of interest that is 2 
percentage points below the average 
market yield on the most recent public 
offering of United States Treasury bills 
occurring before the date on which the 
loan is made. (section 803A(b)(2)(A) and 
(B)) 
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§ 1336.75 Allowable loan activities. 
The following are among those ac-

tivities for which a loan may be made 
from the RLF: 

(a) The establishment or expansion of 
businesses engaged in commercial, in-
dustrial or agricultural activities, such 
as farming, manufacturing, construc-
tion, sales, service; 

(b) The establishment or expansion of 
cooperatives engaged in the production 
and marketing of farm products, equip-
ment, or supplies; the manufacture and 
sale of industrial, commercial or con-
sumer products; or the provision of 
various commercial services; 

(c) Business or job retention; 
(d) Small business development; 
(e) Private sector job creation; and 
(f) Promotion of economic diver-

sification, e.g. targeting firms in 
growth industries that have not pre-
viously been part of a community’s 
economic base. 

§ 1336.76 Unallowable loan activities. 
The following activities are among 

those activities not eligible for support 
under the revolving loan fund: 

(a) Loans to the Loan Administrator 
or any representative or delegate of the 
Loan Administrator (section 
803A(b)(5)); 

(b) Loans which would create a po-
tential conflict-of-interest for any offi-
cer or employee of the Loan Adminis-
trator; loan activities which directly 
benefit these individuals, or persons re-
lated to them by marriage, or law. 

(c) Eligible activities which are 
moved from the State of Hawaii; 

(d) Investing in high interest ac-
count, certificates of deposit or other 
investments; 

(e) Relending of the loan amount by 
the borrower; 

(f) The purchase of land or buildings; 
(g) The construction of buildings; and 
(h) Purchasing or financing equity in 

private businesses. 

§ 1336.77 Recovery of funds. 
(a) Funds provided under this Sub-

part may be recovered by the Commis-
sioner for both costs of administration 
of the Loan Fund and losses incurred 
by the Fund (hereafter jointly referred 
to as ‘‘costs’’) under the following cir-
cumstances: 

(1) Whenever claimed costs are unal-
lowable under the Native Americans 
Programs Act of 1974, as amended, or 
under 45 CFR part 75, subpart E, or 
both; 

(2) For costs for loans made to ineli-
gible persons or entities as defined in 
§ 1336.73; 

(3) For costs connected with the de-
fault of a borrower when the Loan Ad-
ministrator has failed to perfect any 
security interest or when the Loan Ad-
ministrator has failed to obtain collat-
eral when provision of collateral is a 
condition of a loan. 

(4) For costs connected with any de-
fault when the Loan Administrator has 
failed to perform a proper check of an 
applicant’s credit; 

(5) For costs whenever the Loan Ad-
ministrator has failed to notify the 
Commission of loans at risk as required 
by § 1336.68 of these regulations, and as 
may be required by the procedures ap-
proved pursuant to that regulation; 

(6) For costs whenever the Loan Ad-
ministrator has failed to follow prop-
erly instructions provided to it by the 
Commissioner pursuant to § 1336.68(d) 
of these regulations; 

(7) For costs which are incurred due 
to faulty record keeping, reporting, or 
both; or 

(8) For costs which are in connection 
with any activity or action which vio-
lates any Federal or State law or regu-
lation not specifically identified in 
these regulations. 

(b) Whenever the Commissioner de-
termines that funds have been improp-
erly utilized or accounted for, he will 
issue a disallowance pursuant to the 
Act and to 45 CFR part 75 and will no-
tify the Loan Administrator of its ap-
peal rights, which appeal must be 
taken pursuant to 45 CFR part 16. 

(c) If a disallowance is taken and not 
appealed, or if it is appealed and the 
disallowance is upheld by the Depart-
mental Grant Appeals Board, the Loan 
Administrator must repay the dis-
allowed amount to the Loan Fund 
within 30 days, such repayment to be 
made with non-Federal funds. 

[53 FR 23969, June 24, 1988; 53 FR 28223, July 
27, 1988; 54 FR 3452, Jan. 24, 1989, as amended 
at 81 FR 3022, Jan. 20, 2016] 
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