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concerning which the system rep-
resented an individual.

(2) Notwithstanding paragraph (e)(1)
of this section, if an audit, monitoring
review, evaluation, or other investiga-
tion by the Department produces evi-
dence that the system has violated the
Act or the regulations, the system will
bear the burden of proving its compli-
ance. The system’s inability to estab-
lish compliance because of the con-
fidentiality of records will not relieve
it of this responsibility. The P&A may
elect to obtain a release regarding per-
sonal information and privacy from all
individuals requesting or receiving
services at the time of intake or appli-
cation. The release shall state that
only information directly related to
client and case eligibility will be sub-
ject to disclosure to officials of the De-
partment.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]
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Subpart A—Basic Requirements

§1326.1 General.

All rules under this subpart are ap-
plicable to both the State Councils on
Developmental Disabilities and the
agency designated as the State Protec-
tion and Advocacy (P&As) System.

§1326.2 Obligation of funds.

(a) Funds which the Federal Govern-
ment allots under this part during a
Federal fiscal year are available for ob-
ligation by States for a two-year period
beginning with the first day of the Fed-
eral fiscal year in which the grant is
awarded.

(b)(1) A State incurs an obligation for
acquisition of personal property or for
the performance of work on the date it
makes a binding, legally enforceable,
written commitment, or when the
State Council on Developmental Dis-
abilities enters into an Interagency
Agreement with an agency of State
government for acquisition of personal
property or for the performance of
work.

(2) A State incurs an obligation for
personal services, for services per-
formed by public utilities, for travel or
for rental of real or personal property
on the date it receives the services, its
personnel takes the travel, or it uses
the rented property.

(c)(1) A Protection & Advocacy Sys-
tem may elect to treat entry of an ap-
pearance in judicial and administrative
proceedings on behalf of an individual
with a developmental disability as a
basis for obligating funds for the litiga-
tion costs. The amount of the funds ob-
ligated must not exceed a reasonable
estimate of the costs, and the way the
estimate was calculated must be docu-
mented.

(2) For the purpose of this paragraph
(c), litigation costs means expenses for
court costs, depositions, expert witness
fees, travel in connection with a case
and similar costs, and costs resulting
from litigation in which the agency has
represented an individual with develop-
mental disabilities (e.g., monitoring
court orders, consent decrees), but not
for salaries of employees of the P&A.
All funds made available for Federal
assistance to State Councils on Devel-
opmental Disabilities and to the P&As

§1326.19

obligated under this paragraph (c) are
subject to the requirement of para-
graph (a) of this section. These funds, if
reobligated, may be reobligated only
within a two-year period beginning
with the first day of the Federal fiscal
year in which the funds were originally
awarded.

§1326.3 Liquidation of obligations.

(a) All obligations incurred pursuant
to a grant made under the Act for a
specific Federal fiscal year, must be
liquidated within two years of the close
of the Federal fiscal year in which the
grant was awarded.

(b) The Secretary, or his or her des-
ignee, may waive the requirements of
paragraph (a) of this section when
State law impedes implementation or
the amount of obligated funds to be lig-
uidated is in dispute.

(c) Funds attributable to obligations
which are not liquidated in accordance
with the provisions of this section re-
vert to the Federal Government.

§1326.4 [Reserved]

Subpart B—Protection and Advo-
cacy for Individuals With De-
velopmental Disabilities
(PADD)

§1326.19 Definitions.

As used in this subpart and subpart C
of this part, the following definitions
apply:

Abuse. The term ‘‘abuse’ means any
act or failure to act which was per-
formed, or which was failed to be per-
formed, knowingly, recklessly, or in-
tentionally, and which caused, or may
have caused, injury or death to an indi-
vidual with developmental disabilities,
and includes but is not limited to such
acts as: Verbal, nonverbal, mental and
emotional harassment; rape or sexual
assault; striking; the use of excessive
force when placing such an individual
in bodily restraints; the use of bodily
or chemical restraints which is not in
compliance with Federal and State
laws and regulations, or any other
practice which is likely to cause imme-
diate physical or psychological harm or
result in long term harm if such prac-
tices continue. In addition, the P&A
may determine, in its discretion that a
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violation of an individual’s legal rights
amounts to abuse, such as if an indi-
vidual is subject to significant finan-
cial exploitation.

American Indian Consortium. The term
“American Indian Consortium’ means
any confederation of 2 or more recog-
nized American Indian Tribes, created
through the official resident popu-
lation of 150,000 enrolled tribal mem-
bers and a contiguous territory of In-
dian lands in two or more States.

Complaint. The term ‘‘complaint’ in-
cludes, but is not limited to, any report
or communication, whether formal or
informal, written or oral, received by
the P&A system, including media ac-
counts, newspaper articles, electronic
communications, telephone calls (in-
cluding anonymous calls) from any
source alleging abuse or neglect of an
individual with a developmental dis-
ability.

Designating official. The term ‘‘desig-
nating official’>’ means the Governor or
other State official, who is empowered
by the State legislature or Governor to
designate the State official or public or
private agency to be accountable for
the proper use of funds by and conduct
of the agency designated to administer
the P&A system.

Full investigation. The term ‘‘full in-
vestigation’” means access to service
providers, individuals with develop-
mental disabilities and records author-
ized under these regulations, that are
necessary for a P&A system to make a
determination about whether alleged
or suspected instances of abuse and ne-
glect are taking place or have taken
place. Full investigations may be con-
ducted independently or in cooperation
with other agencies authorized to con-
duct similar investigations.

Legal guardian, Conservator, and Legal
representative. The terms ‘‘legal guard-
ian,” ‘“‘conservator,” and ‘legal rep-
resentative” all mean a parent of a
minor, unless the State has appointed
another legal guardian under applica-
ble State law, or an individual ap-
pointed and regularly reviewed by a
State court or agency empowered
under State law to appoint and review
such officers, and having authority to
make all decisions on behalf of individ-
uals with developmental disabilities. It
does not include persons acting only as
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a representative payee, persons acting
only to handle financial payments, ex-
ecutors and administrators of estates,
attorneys or other persons acting on
behalf of an individual with develop-
mental disabilities only in individual
legal matters, or officials or their des-
ignees responsible for the provision of
services, supports, and other assistance
to an individual with developmental
disabilities.

Neglect. The term ‘‘neglect’” means a
negligent act or omission by an indi-
vidual responsible for providing serv-
ices, supports or other assistance
which caused or may have caused in-
jury or death to an individual with a
developmental disability(ies) or which
placed an individual with develop-
mental disability(ies) at risk of injury
or death, and includes acts or omis-
sions such as failure to: establish or
carry out an appropriate individual
program plan or treatment plan (in-
cluding a discharge plan); provide ade-
quate nutrition, clothing, or health
care to an individual with develop-
mental disabilities; or provide a safe
environment which also includes fail-
ure to maintain adequate numbers of
trained staff or failure to take appro-
priate steps to prevent self-abuse, har-
assment, or assault by a peer.

Probable cause. The term ‘‘probable
cause’”’ means a reasonable ground for
belief that an individual with develop-
mental disability(ies) has been, or may
be, subject to abuse or neglect, or that
the health or safety of the individual is
in serious and immediate jeopardy. The
individual making such determination
may base the decision on reasonable in-
ferences drawn from his or her experi-
ence or training regarding similar inci-
dents, conditions or problems that are
usually associated with abuse or ne-
glect.

State Protection and Advocacy System.
The term ‘‘State Protection and Advo-
cacy System’ is synonymous with the
term “P&A” used elsewhere in this
regulation, and the terms ‘‘System”
and ‘‘Protection and Advocacy Sys-
tem’’ used in this part and in subpart C
of this part.
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§1326.20 Agency designated as the
State Protection and Advocacy Sys-
tem.

(a) The designating official must des-
ignate the State official or public or
private agency to be accountable for
proper use of funds and conduct of the
Protection and Advocacy System.

(b) An agency of the State or private
agency providing direct services, in-
cluding guardianship services, may not
be designated as the agency to admin-
ister the Protection and Advocacy Sys-
tem.

(c) In the event that an entity out-
side of the State government is des-
ignated to carry out the program, the
designating official or entity must as-
sign a responsible State official to re-
ceive, on behalf of the State, notices of
disallowances and compliance actions
as the State is accountable for the
proper and appropriate expenditure of
Federal funds.

(d)(1) Prior to any redesignation of
the agency which administers and op-
erates the State Protection and Advo-
cacy System, the designating official
must give written notice of the inten-
tion to make the redesignation to the
agency currently administering and op-
erating the State Protection and Advo-
cacy System by registered or certified
mail. The notice must indicate that
the proposed redesignation is being
made for good cause. The designating
official also must publish a public no-
tice of the proposed action. The agency
and the public shall have a reasonable
period of time, but not less than 45
days, to respond to the notice.

(2) The public notice must include:

(i) The Federal requirements for the
State Protection and Advocacy System
for individuals with developmental dis-
abilities (section 143 of the Act); and
where applicable, the requirements of
other Federal advocacy programs ad-
ministered by the State Protection and
Advocacy System;

(ii) The goals and function of the
State’s Protection and Advocacy Sys-
tem including the current Statement
of Goals and Priorities;

(iii) The name and address of the
agency currently designated to admin-
ister and operate the State Protection
and Advocacy System, and an indica-

§1326.20

tion of whether the agency also oper-
ates other Federal advocacy programs;

(iv) A description of the current
agency operating and administering
the Protection and Advocacy System
including, as applicable, descriptions of
other Federal advocacy programs it op-
erates;

(v) A clear and detailed explanation
of the good cause for the proposed re-
designation;

(vi) A statement suggesting that in-
terested persons may wish to write the
current agency operating and admin-
istering the State Protection and Ad-
vocacy System at the address provided
in paragraph (d)(2)(iii) of this section
to obtain a copy of its response to the
notice required by paragraph (d)(1) of
this section. Copies must be in a for-
mat accessible to individuals with dis-
abilities (including plain language),
and language assistance services will
be provided to individuals with limited
English proficiency, such as translated
materials or interpretation, upon re-
quest;

(vii) The name of the new agency pro-
posed to administer and operate the
State Protection and Advocacy System
under the Developmental Disabilities
Program. This agency will be eligible
to administer other Federal advocacy
programs;

(viii) A description of the system
which the new agency would admin-
ister and operate, including a descrip-
tion of all other Federal advocacy pro-
grams the agency would operate;

(ix) The timetable for assumption of
operations by the new agency and the
estimated costs of any transfer and
start-up operations; and

(x) A statement of assurance that the
proposed new designated State Protec-
tion and Advocacy System will con-
tinue to serve existing clients and
cases of the current P&A system or
refer them to other sources of legal ad-
vocacy as appropriate, without disrup-
tion.

(3) The public notice as required by
paragraph (d)(1) of this section, must
be in a format accessible to individuals
with disabilities, and language assist-
ance services will be provided to indi-
viduals with limited English pro-
ficiency, such as translated materials
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or interpretation, upon request to indi-
viduals with developmental disabilities
or their representatives. The desig-
nating official must provide for publi-
cation of the notice of the proposed re-
designation using the State register,
statewide newspapers, public service
announcements on radio and tele-
vision, or any other legally equivalent
process. Copies of the notice must be
made generally available to individuals
with developmental disabilities and
mental illness who live in residential
facilities through posting or some
other means.

(4) After the expiration of the public
comment period required in paragraph
(d)(1) of this section, the designating
official must conduct a public hearing
on the redesignation proposal. After
consideration of all public and agency
comments, the designating official
must give notice of the final decision
to the currently designated agency and
the public through the same means
used under paragraph (d)(3) of this sec-
tion. This notice must include a clear
and detailed explanation of the good
cause finding. If the notice to the cur-
rently designated agency states that
the redesignation will take place, it
also must inform the agency of its
right to appeal this decision to the Sec-
retary, or his or her designee, the au-
thority to hear appeals by the Sec-
retary, or his or her designee, and pro-
vide a summary of the public com-
ments received in regard to the notice
of intent to redesignate and the results
of the public hearing and its responses
to those comments. The redesignation
shall not be effective until 10 working
days after notifying the current agency
that administers and operates the
State Protection and Advocacy System
or, if the agency appeals, until the Sec-
retary, or his or her designee, has con-
sidered the appeal.

(e)(1) Following notification as indi-
cated in paragraph (d)(4) of this sec-
tion, the agency that administers and
operates the State Protection and Ad-
vocacy System which is the subject of
such action, may appeal the redesigna-
tion to the Secretary, or his or her des-
ignee. To do so, the agency that admin-
isters and operates the State Protec-
tion and Advocacy System must sub-
mit an appeal in writing to the Sec-
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retary, or his or her designee, within 20
days of receiving official notification
under paragraph (d)(4) of this section,
with a separate copy sent by registered
of certified mail to the designating of-
ficial who made the decision con-
cerning redesignation.

(2) In the event that the agency sub-
ject to redesignation does exercise its
right to appeal under paragraph (e)(1)
of this section, the designating official
must give public notice of the Sec-
retary’s, or his or her designated per-
son’s, final decision regarding the ap-
peal through the same means utilized
under paragraph (d)(3) of this section
within 10 working days of receipt of the
Secretary’s, or his or her designee’s,
final decision under paragraph (e)(6) of
this section.

(3) The designating official within 10
working days from the receipt of a
copy of the appeal must provide writ-
ten comments to the Secretary, or his
or her designee, (with a copy sent by
registered or certified mail to the Pro-
tection and Advocacy agency appealing
under paragraph (e)(1) of this section),
or withdraw the redesignation. The
comments must include a summary of
the public comments received in regard
to the notice of intent to redesignate
and the results of the public hearing
and its responses to those comments.

(4) In the event that the designating
official withdraws the redesignation
while under appeal pursuant to para-
graph (e)(1) of this section, the desig-
nating official must notify the Sec-
retary, or his or her designee, and the
current agency, and must give public
notice of his or her decision through
the same means utilized under para-
graph (d)(3) of this section.

(5) As part of their submission under
paragraph (e)(1) or (3) of this section,
either party may request, and the Sec-
retary, or his or her designee, may
grant an opportunity for a meeting
with the Secretary, or his or her des-
ignee, at which representatives of both
parties will present their views on the
issues in the appeal. The meeting will
be held within 20 working days of the
submission of written comments by the
designating official under paragraph
(e)(2) of this section. The Secretary, or
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his or her designee, will promptly no-
tify the parties of the date and place of
the meeting.

(6) Within 30 days of the informal
meeting under paragraph (e)(b) of this
section, or, if there is no informal
meeting under paragraph (e)(5) of this
section, within 30 days of the submis-
sion under paragraph (e)(3) of this sec-
tion, the Secretary, or his or her des-
ignee, will issue to the parties a final
written decision on whether the redes-
ignation was for good cause as defined
in paragraph (d)(1) of this section. The
Secretary, or his or her designee, will
receive comments on the record from
agencies administering the Federal ad-
vocacy programs that will be directly
affected by the proposed redesignation.
The P&A and the designating official
will have an opportunity to comment
on the submissions of the Federal advo-
cacy programs. The Secretary, or his
or her designee, shall consider the com-
ments of the Federal programs, the
P&A and the designating official in
making his final decision on the ap-
peal.

(f)(1) Within 30 days after the redesig-
nation becomes effective under para-
graph (d)(4) of this section, the desig-
nating official must submit an assur-
ance to the Secretary, or his or her
designee, that the newly designated
agency that will administer and oper-
ate the State Protection and Advocacy
System meets the requirements of the
statute and the regulations.

(2) In the event that the agency ad-
ministering and operating the State
Protection and Advocacy System sub-
ject to redesignation does not exercise
its rights to appeal within the period
provided under paragraph (e)(1) of this
section, the designating official must
provide to the Secretary, or his or her
designee, documentation that the agen-
cy was redesignated for good cause.
Such documentation must clearly dem-
onstrate that the Protection and Advo-
cacy agency subject to redesignation
was not redesignated for any actions or
activities which were carried out under
section 143 of the Act, this regulation
or any other Federal advocacy pro-
gram’s legislation or regulations.

§1326.21

§1326.21 Requirements and authority
of the State Protection and Advo-
cacy System.

(a) In order for a State to receive
Federal funding for Protection and Ad-
vocacy activities under this subpart, as
well as for the State Council on Devel-
opmental Disabilities activities (sub-
part D of this part), the Protection and
Advocacy System must meet the re-
quirements of section 143 and 144 of the
Act (42 U.S.C. 15043 and 15044) and that
system must be operational.

(b) Allotments must be used to sup-
plement and not to supplant the level
of non-Federal funds available in the
State for activities under the Act,
which shall include activities on behalf
of individuals with developmental dis-
abilities to remedy abuse, neglect, and
violations of rights as well as informa-
tion and referral activities.

(c) A P&A shall not implement a pol-
icy or practice restricting the remedies
that may be sought on behalf of indi-
viduals with developmental disabilities
or compromising the authority of the
P&A to pursue such remedies through
litigation, legal action or other forms
of advocacy. Under this requirement,
States may not establish a policy or
practice, which requires the P&A to:
Obtain the State’s review or approval
of the P&A’s plans to undertake a par-
ticular advocacy initiative, including
specific litigation (or to pursue litiga-
tion rather than some other remedy or
approach); refrain from representing
individuals with particular types of
concerns or legal claims, or refrain
from otherwise pursuing a particular
course of action designed to remedy a
violation of rights, such as educating
policymakers about the need for modi-
fication or adoption of laws or policies
affecting the rights of individuals with
developmental disabilities; restrict the
manner of the P&A’s investigation in a
way that is inconsistent with the Sys-
tem’s required authority under the DD
Act; or similarly interfere with the
P&A’s exercise of such authority. The
requirements of this paragraph (c)
shall not prevent P&As, including
those functioning as agencies within
State governments, from developing
case or client acceptance criteria as
part of the annual priorities identified
by the P&A as described in §1326.23(c).
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Clients must be informed at the time
they apply for services of such criteria.

(d) A Protection and Advocacy Sys-
tem shall be free from hiring freezes,
reductions in force, prohibitions on
staff travel, or other policies, imposed
by the State, to the extent that such
policies would impact system program
staff or functions funded with Federal
funds, and would prevent the system
from carrying out its mandates under
the Act.

(e) A Protection and Advocacy Sys-
tem shall have sufficient staff, quali-
fied by training and experience, to
carry out the responsibilities of the
system in accordance with the prior-
ities of the system and requirements of
the Act. These responsibilities include
the investigation of allegations of
abuse, neglect and representations of
individuals with developmental disabil-
ities regarding rights violations.

(f) A Protection and Advocacy Sys-
tem may exercise its authority under
State law where the State authority
exceeds the authority required by the
Developmental Disabilities Assistance
and Bill of Rights Act of 2000. However,
State law must not diminish the re-
quired authority of the Protection and
Advocacy System as set by the Act.

(g) Each Protection and Advocacy
System that is a public system without
a multimember governing or advisory
board must establish an advisory coun-
cil in order to provide a voice for indi-
viduals with developmental disabil-
ities. The Advisory Council shall advise
the Protection and Advocacy System
on program policies and priorities. The
Advisory Council and Governing Board
shall be comprised of a majority of in-
dividuals with disabilities who are eli-
gible for services, have received or are
receiving services, parents, family
members, guardians, advocates, or au-
thorized representatives of such indi-
viduals.

(h) Prior to any Federal review of the
State program, a 30-day notice and an
opportunity for public comment must
be published in the FEDERAL REGISTER.
Reasonable effort shall be made by
AIDD to seek comments through noti-
fication to major disability advocacy
groups, the State Bar, disability law
resources, the State Councils on Devel-
opmental Disabilities, and the Univer-
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sity Centers for Excellence in Develop-
mental Disabilities Education, Re-
search, and Service, for example,
through newsletters and publication of
those organizations. The findings of
public comments may be consolidated
if sufficiently similar issues are raised
and they shall be included in the report
of the onsite visit.

(i) Before the Protection and Advo-
cacy System releases information to
individuals not otherwise authorized to
receive it, the Protection and Advo-
cacy System must obtain written con-
sent from the client requesting assist-
ance or his or her guardian.

(j) Contracts for program operations. (1)
An eligible P&A system may contract
for the operation of part of its program
with another public or private non-
profit organization with demonstrated
experience working with individuals
with developmental disabilities, pro-
vided that:

(i) The eligible P&A system insti-
tutes oversight and monitoring proce-
dures which ensure that any and all
subcontractors will be able to meet all
applicable terms, conditions and obli-
gations of the Federal grant, including
but not limited to the ability to pursue
all forms of litigation under the DD
Act;

(ii) The P&A exercises appropriate
oversight to ensure that the con-
tracting organization meets all appli-
cable responsibilities and standards
which apply to P&As, including but not
limited to, the confidentiality provi-
sions in the DD Act and regulations,
ethical responsibilities, program ac-
countability and quality controls;

(2) Any eligible P&A system should
work cooperatively with existing advo-
cacy agencies and groups and, where
appropriate, consider entering into
contracts for protection and advocacy
services with organizations already
working on behalf of individuals with
developmental disabilities.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]

§1326.22 Periodic reports: State Pro-
tection and Advocacy System.

(a) By January 1 of each year, each
State Protection and Advocacy System
shall submit to AIDD, an Annual Pro-
gram Performance Report. In order to

250



Administration for Children and Families, HHS

be accepted, the Report must meet the
requirements of section 144(e) of the
Act (42 U.S.C. 15044), the applicable reg-
ulation and include information on the
System’s program necessary for the
Secretary, or his or her designee, to
comply with section 105(1), (2), and (3)
of the Act (42 U.S.C. 15005). The Report
shall describe the activities, accom-
plishments, and expenditures of the
system during the preceding fiscal
year. Reports shall include a descrip-
tion of the system’s goals and the ex-
tent to which the goals were achieved,
barriers to their achievement; the
process used to obtain public input, the
nature of such input, and how such
input was used; the extent to which
unserved or underserved individuals or
groups, particularly from ethnic or ra-
cial groups or geographic regions (e.g.,
rural or urban areas) were the target of
assistance or service; and other such
information on the Protection and Ad-
vocacy System’s activities requested
by AIDD.

(b) Financial status reports (standard
form 425) must be submitted by the
agency administering and operating
the State Protection and Advocacy
System semiannually.

(c) By January 1 of each year, the
State Protection and Advocacy System
shall submit to AIDD, an Annual
Statement of Goals and Priorities,
(SGP), for the coming fiscal year as re-
quired under section 143(a)(2)(C) of the
Act (42 U.S.C. 15043). In order to be ac-
cepted by AIDD, an SGP must meet the
requirements of section 143 of the Act.

(1) The SGP is a description and ex-
planation of the system’s goals and pri-
orities for its activities, selection cri-
teria for its individual advocacy and
training activities, and the outcomes it
strives to accomplish. The SGP is de-
veloped through data driven strategic
planning. If changes are made to the
goals or the indicators of progress es-
tablished for a year, the SGP must be
amended to reflect those changes. The
SGP must include a description of how
the Protection and Advocacy System
operates, and where applicable, how it
coordinates the State Protection and
Advocacy program for individuals with
developmental disabilities with other
Protection and Advocacy programs ad-
ministered by the State Protection and
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Advocacy System. This description
must include the System’s processes
for intake, internal and external refer-
rals, and streamlining of advocacy
services. If the System will be request-
ing or requiring fees or donations from
clients as part of the intake process,
the SGP must state that the system
will be doing so. The description also
must address collaboration, the reduc-
tion of duplication and overlap of serv-
ices, the sharing of information on
service needs, and the development of
statements of goals and priorities for
the various advocacy programs.

(2) Priorities as established through
the SGP serve as the basis for the Pro-
tection and Advocacy System to deter-
mine which cases are selected in a
given fiscal year. Protection and Advo-
cacy Systems have the authority to
turn down a request for assistance
when it is outside the scope of the
SGP, but they must inform individuals
when this is the basis for turning them
down.

(d) Each fiscal year, the Protection
and Advocacy System shall:

(1) Obtain formal public input on its
Statement of Goals and Priorities;

(2) At a minimum, provide for a
broad distribution of the proposed
Statement of Goals and Priorities for
the next fiscal year in a manner acces-
sible to individuals with developmental
disabilities and their representatives,
allowing at least 45 days from the date
of distribution for comment;

(3) Provide to the State Councils on
Developmental Disabilities and the
University Centers for Excellence in
Developmental Disabilities Education,
Research and Service a copy of the pro-
posed Statement of Goals and Prior-
ities for comment concurrently with
the public notice;

(4) Incorporate or address any com-
ments received through public input
and any input received from the State
Councils on Developmental Disabilities
and the University Centers for Excel-
lence in Developmental Disabilities
Education, Research and Service in the
final Statement submitted; and

(5) Address how the Protection and
Advocacy System, State Councils on
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Developmental Disabilities, and Uni-
versity Centers for Excellence in De-
velopmental Disabilities Education Re-
search and Service will collaborate
with each other and with other public
and private entities.

§1326.23 Non-allowable costs for the
State Protection and Advocacy Sys-
tem.

(a) Federal financial participation is
not allowable for:

(1) Costs incurred for activities on be-
half of individuals with developmental
disabilities to solve problems not di-
rectly related to their disabilities and
which are faced by the general popu-
lace. Such activities include but are
not limited to: Preparation of wills, di-
vorce decrees, and real estate pro-
ceedings. Allowable costs in such cases
would include the Protection and Ad-
vocacy System providing disability-re-
lated technical assistance information
and referral to appropriate programs
and services; and

(2) Costs not allowed under other ap-
plicable statutes, Departmental regula-
tions and issuances of the Office of
Management and Budget.

(b) Attorneys’ fees are considered
program income pursuant to 45 CFR
part 75 and must be added to the funds
committed to the program and used to
further the objectives of the program.
This requirement shall apply to all at-
torneys’ fees, including those earned by
contractors and those received after
the project period in which they were
earned.

§1326.24 Allowable litigation costs.

Allotments may be used to pay the
otherwise allowable costs incurred by a
Protection and Advocacy System in
bringing lawsuits in its own right to
redress incidents of abuse or neglect,
discrimination and other rights viola-
tions impacting the ability of individ-
uals with developmental disabilities to
obtain access to records and when it
appears on behalf of named plaintiffs
or a class of plaintiff for such purposes.
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Subpart C—Access to Records,
Service Providers, and Individ-
uals With Developmental Dis-
abilities

§1326.25 Access to records.

(a) Pursuant to sections 143(a)(2),
(A)@), (B), (1), and (J) of the Act, and
subject to the provisions of this sec-
tion, a Protection and Advocacy (P&A)
System, and all of its authorized
agents, shall have access to the records
of individuals with developmental dis-
abilities under the following cir-
cumstances:

(1) If authorized by an individual who
is a client of the system, or who has re-
quested assistance from the system, or
by such individual’s legal guardian,
conservator or other legal representa-
tive.

(2) In the case of an individual to
whom all of the following conditions
apply:

(i) The individual, due to his or her
mental or physical condition, is unable
to authorize the system to have access;

(ii) The individual does not have a
legal guardian, conservator or other
legal representative, or the individual’s
guardian is the State (or one of its po-
litical subdivisions); and

(iii) The individual has been the sub-
ject of a complaint to the P&A system,
or the P&A system has probable cause
(which can be the result of monitoring
or other activities including media re-
ports and newspaper articles) to believe
that such individual has been subject
to abuse and neglect.

(3) In the case of an individual, who
has a legal guardian, conservator, or
other legal representative, about whom
a complaint has been received by the
system or, as a result of monitoring or
other activities, the system has deter-
mined that there is probable cause to
believe that the individual with devel-
opmental disability has been subject to
abuse or neglect, whenever the fol-
lowing conditions exist:

(i) The P&A system has made a good
faith effort to contact the legal guard-
ian, conservator, or other legal rep-
resentative upon prompt receipt (with-
in the timelines set forth in paragraph
(c) of this section) of the contact infor-
mation (which is required to include
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but not limited to name, address, tele-
phone numbers, and email address) of
the legal guardian, conservator, or
other legal representative;

(ii) The system has offered assistance
to the legal guardian, conservator, or
other legal representative to resolve
the situation; and

(iii) The legal guardian, conservator,
or other legal representative has failed
or refused to provide consent on behalf
of the individual.

(4) If the P&A determines there is
probable cause to believe that the
health or safety of an individual is in
serious and immediate jeopardy, no
consent from another party is needed.

(6) In the case of death, no consent
from another party is needed. Probable
cause to believe that the death of an
individual with a developmental dis-
ability resulted from abuse or neglect
or any other specific cause is not re-
quired for the P&A system to obtain
access to the records. Any individual
who dies in a situation in which serv-
ices, supports, or other assistance are,
have been, or may customarily be pro-
vided to individuals with develop-
mental disabilities shall, for the pur-
poses of the P&A system obtaining ac-
cess to the individual’s records, be
deemed an ‘‘individual with a develop-
mental disability.”

(b) Individual records to which P&A
systems must have access under sec-
tion 143(a)(2), (A)({), (B), (I), and (J) of
the Act (whether written or in another
medium, draft, preliminary or final, in-
cluding handwritten notes, electronic
files, photographs or video or audiotape
records) shall include, but shall not be
limited to:

(1) Individual records prepared or re-
ceived in the course of providing in-
take, assessment, evaluation, edu-
cation, training and other services;
supports or assistance, including med-
ical records, financial records, and
monitoring and other reports prepared
or received by a service provider. This
includes records stored or maintained
at sites other than that of the service
provider, as well as records that were
not prepared by the service provider,
but received by the service provider
from other service providers.

(2) Reports prepared by a Federal,
State or local governmental agency, or
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a private organization charged with in-
vestigating incidents of abuse or ne-
glect, injury or death. The organiza-
tions whose reports are subject to this
requirement include, but are not lim-
ited to, agencies in the foster care sys-
tems, developmental disabilities sys-
tems, prison and jail systems, public
and private educational systems, emer-
gency shelters, criminal and civil law
enforcement agencies such as police de-
partments, agencies overseeing juve-
nile justice facilities, juvenile deten-
tion facilities, all pre- and post-adju-
dication juvenile facilities, State and
Federal licensing and certification
agencies, and private accreditation or-
ganizations such as the Joint Commis-
sion on the Accreditation of Health
Care Organizations or by medical care
evaluation or peer review committees,
regardless of whether they are pro-
tected by federal or state law. The re-
ports subject to this requirement de-
scribe any or all of the following:

(i) The incidents of abuse, neglect,
injury, and/or death;

(ii) The steps taken to investigate
the incidents;

(iii) Reports and records, including
personnel records, prepared or main-
tained by the service provider in con-
nection with such reports of incidents;
or,

(iv) Supporting information that was
relied upon in creating a report includ-
ing all information and records that
describe persons who were interviewed,
physical and documentary evidence
that was reviewed, and the related in-
vestigative findings;

(3) Discharge planning records; and

(4) Information in professional, per-
formance, building or other safety
standards, and demographic and statis-
tical information relating to a service
provider.

(c) The time period in which the P&A
system must be given access to records
of individuals with developmental dis-
abilities under sections 143(a)(2)(A)(@),
(B), (I), and (J) of the Act, and subject
to the provisions of this section, varies
depending on the following cir-
cumstances:

(1) If the P&A system determines
that there is probable cause to believe
that the health or safety of the indi-
vidual with a developmental disability
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is in serious and immediate jeopardy,
or in any case of the death of an indi-
vidual with a developmental disability,
access to the records of the individual
with a developmental disability, as de-
scribed in paragraph (b) of this section
shall be provided (including the right
to inspect and copy records as specified
in paragraph (d) of this section) to the
P&A system within 24 hours of receipt
of the P&A system’s written request
for the records without the consent of
another party.

(2) In all other cases, access to
records of individuals with develop-
mental disabilities shall be provided to
the P&A system within three business
days after the receipt of such a written
request from the P&A system.

(d) A P&A shall be permitted to in-
spect and copy information and
records, subject to a reasonable charge
to offset duplicating costs. If the serv-
ice provider or its agents copy the
records for the P&A system, it may not
charge the P&A system an amount
that would exceed the amount custom-
arily charged other non-profit or State
government agencies for reproducing
documents. At its option, the P&A may
make written notes when inspecting
information and records, and may use
its own photocopying equipment to ob-
tain copies. If a party other than the
P&A system performs the
photocopying or other reproduction of
records, it shall provide the photo-
copies or reproductions to the P&A
system within the time frames speci-
fied in paragraph (c) of this section. In
addition, where records are Kkept or
maintained electronically they shall be
provided to the P&A electronically.

(e) The Health Insurance Portability
and Accountability Act Privacy Rule
permits the disclosure of protected
health information (PHI) without the
authorization of the individual to a
P&A system to the extent that such
disclosure is required by law and the
disclosure complies with the require-
ments of that law.

(f) Educational agencies, including
public, private, and charter schools, as
well as, public and private residential
and non-residential schools, must pro-
vide a P&A with the name of and con-
tact information for the parent or
guardian of a student for whom the
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P&A has probable cause to obtain
records under the DD Act.

§1326.26 Denial or delay of access to
records.

If a P&A system’s access is denied or
delayed beyond the deadlines specified
in §1326.25, the P&A system shall be
provided, within one business day after
the expiration of such deadline, with a
written statement of reasons for the
denial or delay. In the case of a denial
for alleged lack of authorization, the
name, address and telephone number of
individuals with developmental disabil-
ities and legal guardians, conservators,
or other legal representative will be in-
cluded in the aforementioned response.
All of the above information shall be
provided whether or not the P&A has
probable cause to suspect abuse or ne-
glect, or has received a complaint.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]

§1326.27 Access to service providers
and individuals with developmental
disabilities.

(a) Access to service providers and in-
dividuals with developmental disabil-
ities shall be extended to all authorized
agents of a P&A system.

(b) The P&A system shall have rea-
sonable unaccompanied access to indi-
viduals with developmental disabilities
at all times necessary to conduct a full
investigation of an incident of abuse or
neglect.

(1) Such access shall be afforded upon
request, by the P&A system when:

(i) An incident is reported or a com-
plaint is made to the P&A system;

(ii) The P&A system determines that
there is probable cause to believe that
an incident has or may have occurred;
or

(iii) The P&A system determines that
there is or may be imminent danger of
serious abuse or neglect of an indi-
vidual with a developmental disability.

(2) A P&A system shall have reason-
able unaccompanied access to public
and private service providers, programs
in the State, and to all areas of the
service provider’s premises that are
used by individuals with developmental
disabilities or are accessible to them.
Such access shall be provided without
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advance notice and made available im-
mediately upon request. This authority
shall include the opportunity to inter-
view any individual with develop-
mental disability, employee, or other
persons, including the person thought
to be the victim of such abuse, who
might be reasonably believed by the
system to have knowledge of the inci-
dent under investigation. The P&A
may not be required to provide the
name or other identifying information
regarding the individual with develop-
mental disability or staff with whom it
plans to meet; neither may the P&A be
required to justify or explain its inter-
action with such persons.

(c) In addition to the access required
under paragraph (b) of this section, a
P&A system shall have reasonable un-
accompanied access to service pro-
viders for routine circumstances. This
includes areas which are used by indi-
viduals with developmental disabilities
and are accessible to individuals with
developmental disabilities at reason-
able times, which at a minimum shall
include normal working hours and vis-
iting hours. A P&A also shall be per-
mitted to attend treatment planning
meetings concerning individuals with
developmental disabilities with the
consent of the individual or his or her
guardian, conservator or other legal
representative, except that no consent
is required if the individual, due to his
or mental or physical condition, is un-
able to authorize the system to have
access to a treatment planning meet-
ing; and the individual does not have a
legal guardian, conservator or other
legal representative, or the individual’s
guardian is the State (or one of its po-
litical subdivisions).

(1) Access to service providers shall
be afforded immediately upon an oral
or written request by the P&A system.
Except where complying with the
P&A’s request would interfere with
treatment or therapy to be provided,
service providers shall provide access
to individuals for the purpose covered
by this paragraph. If the P&As access
to an individual must be delayed be-
yond 24 hours to allow for the provision
of treatment or therapy, the P&A shall
receive access as soon as possible
thereafter. In cases where a service
provider denies a P&A access to an in-
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dividual with a developmental dis-
ability on the grounds that such access
would interfere with the individual’s
treatment or therapy, the service pro-
vider shall, no later than 24 hours of
the P&A’s request, provide the P&A
with a written statement from a physi-
cian stating that P&A access to the in-
dividual will interfere with the individ-
ual’s treatment and therapy, and the
time and circumstances under which
the P&A can interview the individual.
If the physician states that the indi-
vidual cannot be interviewed in the
next 24 hours, the P&A and the service
provider shall engage in a good faith
interactive process to determine when
and under what circumstances the P&A
can interview the individual. If the
P&A and the service provider are un-
able to agree upon the time and cir-
cumstance, they shall select a mutu-
ally agreeable independent physician
who will determine when and under
what circumstances the individual may
be interviewed. The expense of the
independent physician’s services shall
be paid for by the service provider. In-
dividuals with developmental disabil-
ities subject to the requirements in
this paragraph include adults and mi-
nors who have legal guardians or con-
servators.

(2) P&A activities shall be conducted
s0 as to minimize interference with
service provider programs, respect in-
dividuals with developmental disabil-
ities’ privacy interests, and honor a re-
cipient’s request to terminate an inter-
view. This access is for the purpose of:

(i) Providing information, training,
and referral for programs addressing
the needs of individuals with develop-
mental disabilities, information and
training about individual rights, and
the protection and advocacy services
available from the P&A system, includ-
ing the name, address, and telephone
number of the P&A system. P&As shall
be permitted to post, in an area which
individuals with developmental disabil-
ities receive services, a poster which
states the protection and advocacy
services available from the P&A sys-
tem, including the name, address and
telephone number of the P&A system.
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(ii) Monitoring compliance with re-
spect to the rights and safety of indi-
viduals with developmental disabil-
ities; and

(iii) Access including, but is not lim-
ited to inspecting, viewing,
photographing, and video recording all
areas of a service provider’s premises
or under the service provider’s super-
vision or control which are used by in-
dividuals with developmental disabil-
ities or are accessible to them. This au-
thority does not include photographing
or video recording individuals with de-
velopmental disabilities unless they
consent or State laws allow such ac-
tivities.

(d) Unaccompanied access to individ-
uals with developmental disabilities in-
cluding, but not limited to, the oppor-
tunity to meet and communicate pri-
vately with individuals regularly, both
formally and informally, by telephone,
mail and in person. This authority
shall also include the opportunity to
meet, communicate with, or interview
any individual with a developmental
disability, including a person thought
to be the subject of abuse, who might
be reasonably believed by the P&A sys-
tem to have knowledge of an incident
under investigation or non-compliance
with respect to the rights and safety of
individuals with developmental disabil-
ities. Except as otherwise required by
law the P&A shall not be required to
provide the name or other identifying
information regarding the individual
with a disability with whom it plans to
meet; neither may the P&A be required
to justify or explain its interaction
with such persons.

§1326.28 Confidentiality of State Pro-
tection and Advocacy System
records.

(a) A P&A shall, at minimum, com-
ply with the confidentiality provisions
of all applicable Federal and State
laws.

(b) Records maintained by the P&A
system are the property of the P&A
system which must protect them from
loss, damage, tampering, unauthorized
use, or tampering. The P&A system
must:

(1) Except as provided elsewhere in
this section, keep confidential all
records and information, including in-
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formation contained in any automated
electronic database pertaining to:

(i) Clients;

(ii) Individuals who have been pro-
vided general information or technical
assistance on a particular matter;

(iii) The identity of individuals who
report incidents of abuse or neglect, or
who furnish information that forms the
basis for a determination that probable
cause exists; and

(iv) Names of individuals who have
received services, supports or other as-
sistance, and who provided information
to the P&A for the record.

(v) Peer review records.

(2) Have written policies governing
the access, storage, duplication and re-
lease of information from client
records, including the release of infor-
mation peer review records.

(3) Obtain written consent from the
client, or from his or her legal rep-
resentative; individuals who have been
provided general information or tech-
nical assistance on a particular matter;
and individuals who furnish reports or
information that form the basis for a
determination of probable cause, before
releasing information concerning such
individuals to those not otherwise au-
thorized to receive it.

(c) Nothing in this subpart shall pre-
vent the P&A system from issuing a
public report of the results of an inves-
tigation which maintains the confiden-
tiality of the individuals listed in para-
graph (a)(1) of this section, or reporting
the results of an investigation in a
manner which maintains the confiden-
tiality of such individuals, to respon-
sible investigative or enforcement
agencies should an investigation reveal
information concerning the service
provider, its staff, or employees war-
ranting possible sanctions or corrective
action. This information may be re-
ported to agencies responsible for serv-
ice provider licensing or accreditation,
employee discipline, employee licens-
ing or certification, or criminal inves-
tigation or prosecution.

(d) Notwithstanding the confiden-
tiality requirements of this section,
the P&A may make a report to inves-
tigative or enforcement agencies, as
described in paragraph (b) of this sec-
tion, which reveals the identity of an
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individual with developmental dis-
ability, and information relating to his
or her status or treatment:

(1) When the system has received a
complaint that the individual has been
or may be subject to abuse and neglect,
or has probable cause (which can be the
result of monitoring or other activities
including media reports and newspaper
articles) to believe that such individual
has been or may be subject to abuse or
neglect;

(2) When the system determines that
there is probable cause to believe the
health or safety of the individual is in
serious and immediate jeopardy; or

(3) In any case of the death of an in-
dividual whom the system believes
may have had a developmental dis-
ability.

Subpart D—Federal Assistance to
State Councils on Develop-
mental Disabilities

§1326.30 State plan requirements.

(a) In order to receive Federal fund-
ing under this subpart, each State De-
velopmental Disabilities Council must
prepare and submit a State plan which
meets the requirements of sections 124
and 125 of the Act (42 U.S.C. 15024 and
15025), and the applicable regulation.
Development of the State plan and its
periodic updating are the responsi-
bility of the State Council on Develop-
mental Disabilities. As provided in sec-
tion 124(d) of the Act, the Council shall
provide opportunities for public input
and review (in accessible formats and
plain language requirements), and will
consult with the Designated State
Agency to determine that the plan is
consistent with applicable State laws,
and obtain appropriate State plan as-
surances.

(b) Failure to comply with the State
plan requirements may result in the
loss of Federal funds as described in
section 127 of the Act (42 U.S.C. 15027).
The Secretary, or his or her designee,
must provide reasonable notice and an
opportunity for a hearing to the Coun-
cil and the Designated State Agency
before withholding any payments for
planning, administration, and services.

(c) The State plan must be submitted
through the designated system by
AIDD which is used to collect quantifi-
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able and qualifiable information from
the State Councils on Developmental
Disabilities. The plan must:

(1) Identify the agency or office in
the State designated to support the
Council in accordance with section
124(c)(2) and 125(d) of the Act. The Des-
ignated State Agency shall provide re-
quired assurances and support services
requested from and negotiated with the
Council.

(2) For a year covered by the State
plan, include for each area of emphasis
under which a goal or goals have been
identified, the measures of progress the
Council has established or is required
to apply in its progress in furthering
the purpose of the Developmental Dis-
abilities Assistance and Bill of Rights
Act through advocacy, capacity build-
ing, and systemic change activities.

(3) Provide for the establishment and
maintenance of a Council in accord-
ance with section 125 of the Act and de-
scribe the membership of such Council.
The non-State agency members of the
Council shall be subject to term limits
to ensure rotating membership.

(d) The State plan must be updated
during the five-year period when sub-
stantive changes are contemplated in
plan content, including changes under
paragraph (c¢)(2) of this section.

(e) The State plan may provide for
funding projects to demonstrate new
approaches to direct services that en-
hance the independence, productivity,
and integration and inclusion into the
community of individuals with devel-
opmental disabilities. Direct service
demonstrations must be short-term,
with a strategy to locate on-going
funding from other sources after five
years. Any State desiring to receive as-
sistance beyond five years, under this
subtitle, shall include in the State plan
the information listed in paragraphs
(e)(1) through (3) of this section, and
AIDD reserves the right as the over-
seeing agency to deny the continuation
of the demonstration project beyond
five years.

(1) The estimated period for the
project’s continued duration;

(2) Justifications of why the project
cannot be funded by the State or other
sources and should receive continued
funding; and
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(3) Provide data outcomes showing
evidence of success.

(f) The State plan may provide for
funding of  other demonstration
projects or activities, including but not
limited to outreach, training, technical
assistance, supporting and educating
communities, interagency collabora-
tion and coordination, coordination
with related councils, committees and
programs, barrier elimination, systems
design and redesign, coalition develop-
ment and citizen participation, and in-
forming policymakers. Demonstrations
must be short-term, with a strategy to
locate on-going funding from other
sources after five years. Any State de-
siring to receive assistance beyond five
years, under this subtitle, shall include
in the State plan the information list-
ed in paragraphs (f)(1) through (3) of
this section, and AIDD reserves the
right as the overseeing agency to deny
the continuation of the demonstration
project beyond five years.

(1) The estimated period for the
project’s continued duration;

(2) Justifications on why the project
cannot be funded by the State or other
resources and should receive continued
funding; and

(3) Provide data showing evidence of
success.

(g) The State plan must contain as-
surances that are consistent with sec-
tion 124 of the Act (42 U.S.C. 15024).

§1326.31 State plan submittal and ap-
proval.

(a) The Council shall issue a public
notice about the availability of the
proposed State plan or State plan
amendment(s) for comment. The notice
shall be published in formats accessible
to individuals with developmental dis-
abilities and the general public (e.g.
public forums, Web sites, newspapers,
and other current technologies) and
shall provide a 45-day period for public
review and comment. The Council shall
take into account comments submitted
within that period, and respond in the
State plan to significant comments and
suggestions. A summary of the Coun-
cil’s responses to State plan comments
shall be submitted with the State plan
and made available for public review.
This document shall be made available
in accessible formats upon request.

45 CFR Ch. XIII (10-1-24 Edition)

(b) The State plan or amendment
must be submitted to AIDD 45 days
prior to the fiscal year for which it is
applicable.

(c) Failure to submit an approvable
State plan or amendment prior to the
Federal fiscal year for which it is ap-
plicable may result in the loss of Fed-
eral financial participation. Plans re-
ceived during a quarter of the Federal
fiscal year are approved back to the
first day of the quarter so costs in-
curred from that point forward are ap-
provable. Costs resulting from obliga-
tions incurred during the period of the
fiscal year for which an approved plan
is not in effect are not eligible for Fed-
eral financial participation.

(d) The Secretary, or his or her des-
ignee, must approve any State plan or
plan amendment provided it meets the
requirements of the Act and this regu-
lation.

§1326.32 Periodic reports: Federal as-
sistance to State Councils on Devel-
opmental Disabilities.

(a) The Governor or appropriate
State financial officer must submit fi-
nancial status reports (AIDD-02B) on
the programs funded under this subpart
semiannually.

(b) By January 1 of each year, the
State Council on Developmental Dis-
abilities shall submit to AIDD, an An-
nual Program Performance Report
through the system established by
AIDD. In order to be accepted by AIDD,
reports must meet the requirements of
section 125(c)(7) of the Act (42 U.S.C.
15025) and the applicable regulations,
include the information on its program
necessary for the Secretary, or his or
her designee, to comply with section
105(1), (2), and (3) of the Act (42 U.S.C.
15005), and any other information re-
quested by AIDD. Each Report shall
contain information about the progress
made by the Council in achieving its
goals including:

(1) A description of the extent to
which the goals were achieved;

(2) A description of the strategies
that contributed to achieving the
goals;

(3) To the extent to which the goals
were not achieved, a description of fac-
tors that impeded the achievement;
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(4) Separate information on the self-
advocacy goal described in section
124(c)(4)(A)(ii) of the Act (42 U.S.C.
15024);

(5) As appropriate, an update on the
results of the comprehensive review
and analysis of the extent to which
services, supports, and other assistance
are available to individuals with devel-
opmental disabilities and their fami-
lies, including the extent of unmet
needs for services, supports, and other
assistance for those individuals and
their families, in the State as required
in section 124(c)(3) of the Act (42 U.S.C.
15024);

(6) Information on individual satis-
faction with Council supported or con-
ducted activities;

(7) A description of the adequacy of
health care and other services, sup-
ports, and assistance that individuals
with developmental disabilities in In-
termediate Care Facilities for Individ-
uals with Intellectual Disabilities (ICF/
IID) receive;

(8) To the extent available, a descrip-
tion of the adequacy of health care and
other services, supports, and assistance
received by individuals with develop-
mental disabilities served through
home and community-based waivers
(authorized under section 1915(c) of the
Social Security Act);

(9) An accounting of the funds paid to
the State awarded under the DD Coun-
cil program;

(10) A description of resources made
available to carry out activities to as-
sist individuals with developmental
disabilities directly attributable to
Council actions;

(11) A description of resources made
available for such activities that are
undertaken by the Council in collabo-
ration with other entities; and

(12) A description of the method by
which the Council will widely dissemi-
nate the annual report to affected con-
stituencies and the general public and
will assure that the report is available
in accessible formats.

(c) Each Council must include in its
Annual Program Performance Report
information on its achievement of the
measures of progress.

§1326.34

§1326.33 Protection of employees in-
terests.

(a) Based on section 124(c)(5)(J) of the
Act (42 U.S.C. 15024(c)(5)(J)), the State
plan must assure fair and equitable ar-
rangements to protect the interest of
all institutional employees affected by
actions under the plan to provide com-
munity living activities. The State
must inform employees of the State’s
decision to provide for community liv-
ing activities. Specific arrangements
for the protection of affected employ-
ees must be developed through negotia-
tions between the appropriate State
authorities and employees or their rep-
resentatives.

(b) Fair and equitable arrangements
must include procedures that provide
for the impartial resolution of disputes
between the State and an employee
concerning the interpretation, applica-
tion, and enforcement of protection ar-
rangements. To the maximum extent
practicable, these arrangements must
include provisions for:

(1) The preservation of rights and
benefits;

(2) Guaranteeing employment to em-
ployees affected by action under the
plan to provide alternative community
living arrangements; and

(3) Employee training and retraining
programs.

§1326.34 Designated State Agency.

(a) The Designated State Agency
shall provide the required assurances
and other support services as requested
and negotiated by the Council. These
include:

(1) Provision of financial reporting
and other services as provided under
section 125(d)(3)(D) of the Act; and

(2) Information and direction, as ap-
propriate, on procedures on the hiring,
supervision, and assignment of staff in
accordance with State law.

(b) If the State Council on Develop-
mental Disabilities requests a review
by the Governor (or State legislature,
if applicable) of the Designated State
Agency, the Council must provide doc-
umentation of the reason for change,
and recommend a new preferred Des-
ignated State Agency by the Governor
(or State legislature, if applicable).

(c) After the review is completed by
the Governor (or State legislature, if
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applicable), and if no change is made, a
majority of the non-State agency
members of the Council may appeal to
the Secretary, or his or her designee,
for a review of the Designated State
Agency if the Council’s independence
as an advocate is not assured because
of the actions or inactions of the Des-
ignated State agency.

(d) The following steps apply to the
appeal of the Governor’s (or State leg-
islature, if applicable) designation of
the Designated State Agency.

(1) Prior to an appeal to the Sec-
retary, or his or her designee, the State
Council on Developmental Disabilities,
must give a 30 day written notice, by
certified mail, to the Governor (or
State legislature, if applicable) of the
majority of non-State members’ inten-
tion to appeal the designation of the
Designated State Agency.

(2) The appeal must clearly identify
the grounds for the claim that the
Council’s independence as an advocate
is not assured because of the action or
inactions of the Designated State
Agency.

(3) Upon receipt of the appeal from
the State Council on Developmental
Disabilities, the Secretary, or his or
her designee, will notify the State
Council on Developmental Disabilities
and the Governor (or State legislature,
if applicable), by certified mail, that
the appeal has been received and will
be acted upon within 60 days. The Gov-
ernor (or State legislature, if applica-
ble) shall within 10 working days from
the receipt of the Secretary’s, or his or
her designated person’s, notification
provide written comments to the Sec-
retary, or his or her designee, (with a
copy sent by registered or certified
mail to the Council) on the claims in
the Council’s appeal. Either party may
request, and the Secretary, or his or
her designee, may grant, an oppor-
tunity for an informal meeting with
the Secretary, or his or her designee,
at which representatives from both
parties will present their views on the
issues in the appeal. The meeting will
be held within 20 working days of the
submission of written comments by the
Governor (or State legislature, if appli-
cable). The Secretary, or his or her des-
ignee, will promptly notify the parties
of the date and place of the meeting.
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(4) The Secretary, or his or her des-
ignee, will review the issue(s) and pro-
vide a final written decision within 60
days following receipt of the appeal
from the State Council on Develop-
mental Disabilities. If the determina-
tion is made that the Designated State
Agency should be redesignated, the
Governor (or State legislature, if appli-
cable) must provide written assurance
of compliance within 45 days from re-
ceipt of the decision.

(5) Anytime during this appeals proc-
ess the State Council on Develop-
mental Disabilities may withdraw such
request if resolution has been reached
with the Governor (or State legisla-
ture, if applicable) on the Designated
State Agency. The Governor (or State
legislature, if applicable) must notify
the Secretary, or his or her designee, in
writing of such a decision.

(e) The Designated State Agency may
authorize the Council to contract with
State agencies other than the Des-
ignated State Agency to perform func-
tions of the Designated State Agency.

§1326.35 Allowable and non-allowable
costs for Federal assistance to State
Councils on Developmental Disabil-
ities.

(a) Under this subpart, Federal fund-
ing is available for costs resulting from
obligations incurred under the ap-
proved State plan for the necessary ex-
penses of administering the plan, which
may include the establishment and
maintenance of the State Council, and
all programs, projects, and activities
carried out under the State plan.

(b) Expenditures which are not allow-
able for Federal financial participation
are:

(1) Costs incurred by institutions or
other residential or non-residential
programs which do not comply with
the Congressional findings with respect
to the rights of individuals with devel-
opmental disabilities in section 109 of
the Act (42 U.S.C. 15009).

(2) Costs incurred for activities not
provided for in the approved State
plan; and

(3) Costs not allowed under other ap-
plicable statutes, Departmental regula-
tions, or issuances of the Office of Man-
agement and Budget.
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(c) Expenditure of funds that sup-
plant State and local funds are not al-
lowed. Supplanting occurs when State
or local funds previously used to fund
activities under the State plan are re-
placed by Federal funds for the same
purpose. However, supplanting does not
occur if State or local funds are re-
placed with Federal funds for a par-
ticular activity or purpose in the ap-
proved State plan if the replaced State
or local funds are then used for other
activities or purposes in the approved
State plan.

(d) For purposes of determining ag-
gregate minimum State share of ex-
penditures, there are three categories
of expenditures:

(1) Expenditures for projects or ac-
tivities undertaken directly by the
Council and Council staff to implement
State plan activities, as described in
section 126(a)(3) of the Act, require no
non-Federal aggregate of the necessary
costs of such activities.

(2) Expenditures for projects whose
activities or products target individ-
uals with developmental disabilities
who live in urban or rural poverty
areas, as determined by the Secretary,
or his or her designee, but not carried
out directly by the Council and Council
staff, as described in section 126(a)(2) of
the Act, shall have non-Federal fund-
ing of at least 10 percent in the aggre-
gate of the necessary costs of such
projects.

(3) All other projects not directly
carried out by the Council and Council
staff shall have non-Federal funding of
at least 25 percent in the aggregate of
the necessary costs of such projects.

(e) The Council may vary the non-
Federal funding required on a project-
by-project, activity-by-activity basis
(both poverty and non-poverty activi-
ties), including requiring no non-Fed-
eral funding from particular projects or
activities as the Council deems appro-
priate so long as the requirement for
aggregate non-Federal funding is met.

§1326.36 Final disapproval of the

State plan or plan amendments.

The Department will disapprove any
State plan or plan amendment only
after the following procedures have
been complied with:

§1326.80

(a) The State plan has been sub-
mitted to AIDD for review. If after con-
tacting the State on issues with the
plan with no resolution, a detailed
written analysis of the reasons for rec-
ommending disapproval shall be pre-
pared and provided to the State Coun-
cil and State Designated Agency.

(b) Once the Secretary, or his or her
designee, has determined that the
State plan, in whole or in part, is not
approvable, notice of this determina-
tion shall be sent to the State with ap-
propriate references to the records,
provisions of the statute and regula-
tions, and all relevant interpretations
of applicable laws and regulations. The
notification of the decision must in-
form the State of its right to appeal in
accordance with subpart E of this part.

(c) The Secretary’s, or his or her des-
ignee’s, decision has been forwarded to
the State Council and its Designated
State Agency by certified mail with a
return receipt requested.

(d) A State has filed its request for a
hearing with the Secretary, or his or
her designee, within 21 days of the re-
ceipt of the decision. The request for a
hearing must be sent by certified mail
to the Secretary, or his or her des-
ignee. The date of mailing the request
is considered the date of filing if it is
supported by independent evidence of
mailing. Otherwise the date of receipt
shall be considered the date of filing.

Subpart E—Practice and Proce-
dure for Hearings Pertaining to
States’ Conformity and Com-
pliance With Developmental
Disabilities State Plans, Re-
ports, and Federal Require-
ments

GENERAL

§1326.80 Definitions.

For purposes of this subpart:

Payment or allotment. The term ‘‘pay-
ment” or ‘allotment” means an
amount provided under part B or C of
the Developmental Disabilities Assist-
ance and Bill or Rights Act of 2000.
This term includes Federal funds pro-
vided under the Act irrespective of
whether the State must match the
Federal portion of the expenditure.
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This term shall include funds pre-
viously covered by the terms ‘‘Federal
financial participation,” ‘‘the State’s
total allotment,” ‘“‘further payments,”’
“payments,” ‘‘allotment’ and ‘‘Federal
funds.”

Presiding officer. The term ‘‘presiding
officer’”” means anyone designated by
the Secretary to conduct any hearing
held under this subpart. The term in-
cludes the Secretary, or the Sec-
retary’s designee, if the Secretary or
his or her designee presides over the
hearing. For purposes of this subpart
the Secretary’s ‘‘designee” refers to a
person, such as the Administrator of
ACL, who has been delegated broad au-
thority to carry out all or some of the
authorizing statute. The term designee
does not refer to a presiding officer des-
ignated only to conduct a particular
hearing or hearings.

§1326.81 Scope of rules.

(a) The rules of procedures in this
subpart govern the practice for hear-
ings afforded by the Department to
States pursuant to sections 124, 127,
and 143 of the Act. (42 U.S.C. 15024,
15027 and 15043).

(b) Nothing in this part is intended to
preclude or limit negotiations between
the Department and the State, whether
before, during, or after the hearing to
resolve the issues that are, or other-
wise would be, considered at the hear-
ing. Negotiation and resolution of
issues are not part of the hearing, and
are not governed by the rules in this
subpart, except as otherwise provided
in this subpart.

§1326.82

All pleadings, correspondence, exhib-
its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding are subject to public inspec-
tion.

Records to the public.

§1326.83 Use of gender and number.

As used in this subpart, words im-
porting the singular number may ex-
tend and be applied to several persons
or things, and vice versa. Words im-
porting either gender may be applied to
the other gender or to organizations.
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§1326.84 Suspension of rules.

Upon notice to all parties, the Sec-
retary or the Secretary’s designee may
modify or waive any rule in this sub-
part, unless otherwise expressly pro-
vided, upon determination that no
party will be unduly prejudiced and
justice will be served.

§1326.85

(a) All papers in the proceedings
must be filed with the designated indi-
vidual in an original and two copies.
Only the originals of exhibits and tran-
scripts of testimony need be filed.

(b) Copies of papers in the pro-
ceedings must be served on all parties
by personal delivery or by mail. Serv-
ice on the party’s designated represent-
ative is deemed service upon the party.

Filing and service of papers.

PRELIMINARY MATTERS—NOTICE AND
PARTIES

§1326.90 Notice of hearing or oppor-
tunity for hearing.

Proceedings are commenced by mail-
ing a notice of hearing or opportunity
for hearing from the Secretary, or his
or her designee, to the State Council
on Developmental Disabilities and the
Designated State Agency, or to the
State Protection and Advocacy System
or designating official. The notice
must state the time and place for the
hearing and the issues that will be con-
sidered. The notice must be published
in the FEDERAL REGISTER.

§1326.91 Time of hearing.

The hearing must be scheduled not
less than 30 days, nor more than 60
days after the notice of the hearing is
mailed to the State.

§1326.92

The hearing must be held on a date
and at a time and place determined by
the Secretary, or his or her designee
with due regard for convenience, and
necessity of the parties or their rep-
resentatives. The site of the hearing
shall be accessible to individuals with
disabilities.

Place.

§1326.93 Issues at hearing.

(a) Prior to a hearing, the Secretary
or his or her designee may notify the
State in writing of additional issues
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which will be considered at the hear-
ing. That notice must be published in
the FEDERAL REGISTER. If that notice is
mailed to the State less than 20 days
before the date of the hearing, the
State or any other party, at its re-
quest, must be granted a postponement
of the hearing to a date 20 days after
the notice was mailed or such later
date as may be agreed to by the Sec-
retary or his or her designee.

(b) If any issue is resolved in whole or
in part, but new or modified issues are
presented, the hearing must proceed on
the new or modified issues.

(c)(1) If at any time, whether prior
to, during, or after the hearing, the
Secretary, or his or her designee, finds
that the State has come into compli-
ance with Federal requirements on any
issue in whole or in part, he or she
must remove the issue from the pro-
ceedings in whole or in part as may be
appropriate. If all issues are removed
the Secretary, or his or her designee,
must terminate the hearing.

(2) Prior to the removal of an issue,
in whole or in part, from a hearing in-
volving issues relating to the con-
formity with Federal requirements
under part B of the Act, of the State
plan or the activities of the State Pro-
tection and Advocacy System, the Sec-
retary, or his or her designee, must
provide all parties other than the De-
partment and the State (see §1326.94(b))
with the statement of his or her inten-
tion to remove an issue from the hear-
ing and the reasons for that decision. A
copy of the proposed State plan provi-
sion or document explaining changes in
the activities of the State’s Protection
and Advocacy System on which the
State and the Secretary, or his or her
designee, have settled must be sent to
the parties. The parties must have an
opportunity to submit in writing with-
in 15 days their views as to, or any in-
formation bearing upon, the merits of
the proposed provision and the merits
of the reasons for removing the issue
from the hearing.

(d) In hearings involving questions of
noncompliance of a State’s operation
of its program under part B of the Act,
with the State plan or with Federal re-
quirements, or compliance of the State
Protection and Advocacy System with
Federal requirements, the same proce-

§1326.94

dure set forth in paragraph (c)(2) of
this section must be followed with re-
spect to any report or evidence result-
ing in a conclusion by the Secretary, or
his or her designee, that a State has
achieved compliance.

(e) The issues considered at the hear-
ing must be limited to those issues of
which the State is notified as provided
in §1326.90 and paragraph (a) of this
section, and new or modified issues de-
scribed in paragraph (b) of this section,
and may not include issues or parts of
issues removed from the proceedings
pursuant to paragraph (c) of this sec-
tion.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016; 85 FR 72911, Nov. 16,
2020]

§1326.94 Request to participate in
hearing.

(a) The Department, the State, the
State Council on Developmental Dis-
abilities, the Designated State Agency,
and the State Protection and Advocacy
System, as appropriate, are parties to
the hearing without making a specific
request to participate.

(b)(1) Other individuals or groups
may be recognized as parties if the
issues to be considered at the hearing
have caused them injury and their in-
terests are relevant to the issues in the
hearing.

(2) Any individual or group wishing
to participate as a party must file a pe-
tition with the designated individual
within 15 days after notice of the hear-
ing has been published in the FEDERAL
REGISTER, and must serve a copy on
each party of record at that time in ac-
cordance with §1326.85(b). The petition
must concisely state:

(i) Petitioner’s interest in the pro-
ceeding;

(ii) Who will appear for petitioner;

(iii) The issues the petitioner wishes
to address; and

(iv) Whether the petitioner intends to
present witnesses.

(c)(1) Any interested person or orga-
nization wishing to participate as ami-
cus curiae must file a petition with the
designated individual before the com-
mencement of the hearing. The peti-
tion must concisely state:

(i) The petitioner’s interest in the
hearing;

263



§1326.100

(ii) Who will represent the petitioner;
and

(iii) The issues on which the peti-
tioner intends to present argument.

(2) The presiding officer may grant
the petition if he or she finds that the
petitioner has a legitimate interest in
the proceedings and that such partici-
pation will not unduly delay the out-
come and may contribute materially to
the proper disposition of the issues.

(3) An amicus curiae may present a
brief oral statement at the hearing at
the point in the proceedings specified
by the presiding officer. It may submit
a written statement of position to the
presiding officer prior to the beginning
of a hearing and must serve a copy on
each party. It also may submit a brief
or written statement at such time as
the parties submit briefs and must
serve a copy on each party.

[80 FR 44807, July 27, 2015, as amended at 81
FR 35647, June 3, 2016]

HEARING PROCEDURES

§1326.100 Who presides.

(a) The presiding officer at a hearing
must be the Secretary, his or her des-
ignee, or another person specifically
designated for a particular hearing or
hearings.

(b) The designation of a presiding of-
ficer must be in writing. A copy of the
designation must be served on all par-
ties and amici curiae.

§1326.101 Authority of presiding offi-
cer.

(a) The presiding officer has the duty
to conduct a fair hearing, avoid delay,
maintain order, and make a record of
the proceedings. The presiding officer
has all powers necessary to accomplish
these ends, including, but not limited
to, the power to:

(1) Change the date, time, and place
of the hearing, upon notice to the par-
ties. This includes the power to con-
tinue the hearing in whole or in part;

(2) Hold conferences to settle or sim-
plify the issues in a proceeding, or to
consider other matters that may aid in
the expeditious disposition of the pro-
ceedings;

(3) Regulate participation of parties
and amici curiae and require parties
and amici curiae to state their posi-
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tions with respect to the issues in the
proceeding;

(4) Administer oaths and affirma-
tions;

(56) Rule on motions and other proce-
dural items on matters pending before
him or her, including issuance of pro-
tective orders or other relief to a party
against whom discovery is sought;

(6) Regulate the course of the hearing
and conduct of counsel therein;

(7) Examine witnesses;

(8) Receive, rule on, exclude, or limit
evidence or discovery;

(9) Fix the time for filing motions,
petitions, briefs, or other items in mat-
ters pending before him or her;

(10) If the presiding officer is the Sec-
retary, or his or her designee, make a
final decision;

(11) If the presiding officer is a person
other than the Secretary or his or her
designee, the presiding officer shall
certify the entire record, including rec-
ommended findings and proposed deci-
sion, to the Secretary or his or her des-
ignee; and

(12) Take any action authorized by
the rules in this subpart or 5 U.S.C.
551-559.

(b) The presiding officer does not
have authority to compel the produc-
tion of witnesses, papers, or other evi-
dence by subpoena.

(c) If the presiding officer is a person
other than the Secretary or his or her
designee, his or her authority is to
render a recommended decision with
respect to program requirements which
are to be considered at the hearing. In
case of any noncompliance, he or she
shall recommend whether payments or
allotments should be withheld with re-
spect to the entire State plan or the
activities of the State’s Protection and
Advocacy System, or whether the pay-
ments or allotments should be with-
held only with respect to those parts of
the program affected by such non-
compliance.

§1326.102 Rights of parties.

All parties may:

(a) Appear by counsel, or other au-
thorized representative, in all hearing
proceedings;

(b) Participate in any prehearing
conference held by the presiding offi-
cer;
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(c) Agree to stipulations of facts
which will be made a part of the
record;

(d) Make opening statements at the
hearing;

(e) Present relevant evidence on the
issues at the hearing;

(f) Present witnesses who then must
be available for cross-examination by
all other parties;

(g) Present oral arguments at the
hearing; and

(h) Submit written briefs, proposed
findings of fact, and proposed conclu-
sions of law, after the hearing.

§1326.103 Discovery.

The Department and any party
named in the notice issued pursuant to
§1326.90 has the right to conduct dis-
covery (including depositions) against
opposing parties as provided by the
Federal Rules of Civil Procedure. There
is no fixed rule on priority of dis-
covery. Upon written motion, the pre-
siding officer must promptly rule upon
any objection to discovery action. The
presiding officer also has the power to
grant a protective order or relief to
any party against whom discovery is
sought and to restrict or control dis-
covery so as to prevent undue delay in
the conduct of the hearing. Upon the
failure of any party to make discovery,
the presiding officer may issue any
order and impose any sanction other
than contempt orders authorized by
Rule 37 of the Federal Rules of Civil
Procedure.

[80 FR 44807, July 27, 2015, as amended at 85
FR 72911, Nov. 16, 2020]

§1326.104 Evidentiary purpose.

The hearing is directed to receiving
factual evidence and expert opinion
testimony related to the issues in the
proceeding. Argument will not be re-
ceived in evidence; rather, it must be
presented in statements, memoranda,
or briefs, as directed by the presiding
officer. Brief opening statements,
which shall be limited to a statement
of the party’s position and what it in-
tends to prove, may be made at hear-
ings.

§1326.105

(a) Testimony. Testimony by wit-
nesses at the hearing is given orally

Evidence.

§1326.108

under oath or affirmation. Witnesses
must be available at the hearing for
cross-examination by all parties.

(b) Stipulations and exhibits. Two or
more parties may agree to stipulations
of fact. Such stipulations, or any ex-
hibit proposed by any party, must be
exchanged at the prehearing con-
ference or at a different time prior to
the hearing if the presiding officer re-
quires it.

(c) Rules of evidence. Technical rules
of evidence do not apply to hearings
conducted pursuant to this subpart,
but rules or principles designed to as-
sure production of the most credible
evidence available and to subject testi-
mony to test by cross-examination are
applied where reasonably necessary by
the presiding officer. A witness may be
cross-examined on any matter material
to the proceeding without regard to the
scope of his or her direct examination.
The presiding officer may exclude irrel-
evant, immaterial, or unduly repeti-
tious evidence. All documents and
other evidence offered or taken for the
record is open to examination by the
parties and opportunity must be given
to refute facts and arguments advanced
on either side of the issues.

§1326.106 Exclusion from hearing for
misconduct.

Disrespectful, disorderly, or rebel-
lious language or contemptuous con-
duct, refusal to comply with directions,
or continued use of dilatory tactics by
any person at the hearing before a pre-
siding officer shall constitute grounds
for immediate exclusion of such person
from the hearing by the presiding offi-
cer.

§1326.107 Unsponsored written mate-
rial.

Letters expressing views or urging
action and other unsponsored written
material regarding matters in issue in
a hearing is placed in the correspond-
ence section of the docket of the pro-
ceeding. This material is not deemed
part of the evidence or record in the
hearing.

§1326.108

The Department will designate the
official reporter for all hearings. The
official transcript of testimony taken,

Official transcript.
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together with any stipulations, exhib-
its, briefs, or memoranda of law filed
with them is filed with the Depart-
ment. Transcripts of testimony in
hearings may be obtained from the of-
ficial reporter by the parties and the
public at rates not to exceed the max-
imum rates fixed by the contract be-
tween the Department and the re-
porter. Upon notice to all parties, the
presiding officer may authorize correc-
tions to the transcript which involve
matters of substance. Transcripts must
be taken by stenotype machine and not
be voice recording devices, unless oth-
erwise agreed by all of the parties and
the presiding officer.

§1326.109 Record for decision.

The transcript of testimony, exhib-
its, and all papers and requests filed in
the proceedings, except the correspond-
ence section of the docket, including
rulings and any recommended or initial
decision, constitute the exclusive
record for decision.

POST-HEARING PROCEDURES, DECISIONS

§1326.110 Post-hearing briefs.

The presiding officer must fix the
time for filing post-hearing briefs. This
time may not exceed 30 days after ter-
mination of the hearing and receipt of
the transcript. Briefs may contain pro-
posed findings of fact and conclusions
of law. If permitted, reply briefs may
be filed no later than 15 days after fil-
ing of the post-hearing briefs.

§1326.111 Decisions following hearing.

(a) If the Secretary, or his or her des-
ignee, is the presiding officer, he or she
must issue a decision within 60 days
after the time for submission of post-
hearing briefs has expired.

(b)(1) If the presiding officer is an-
other person designated for a par-
ticular hearing or hearings, he or she
must, within 30 days after the time for
submission of post-hearing briefs has
expired, certify the entire record to the
Secretary (or his or her designee) in-
cluding the recommended findings and
proposed decision.

(2) The Secretary, or his or her des-
ignee, must serve a copy of the rec-
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ommended findings and proposed deci-
sion upon all parties and amici.

(3) Any party may, within 20 days,
file exceptions to the recommended
findings and proposed decision and sup-
porting brief or statement with the
Secretary, or his or her designee.

(4) The Secretary, or his or her des-
ignee, must review the recommended
decision and, within 60 days of its
issuance, issue his or her own decision.

(c) If the Secretary, or his or her des-
ignee, concludes:

(1) In the case of a hearing pursuant
to sections 124, 127, or 143 of the Act,
that a State plan or the activities of
the State’s Protection and Advocacy
System does not comply with Federal
requirements, he or she shall also
specify whether the State’s payment or
allotment for the fiscal year will not be
authorized for the State or whether, in
the exercise of his or her discretion,
the payment or allotment will be lim-
ited to the parts of the State plan or
the activities of the State’s Protection
and Advocacy System not affected by
the noncompliance.

(2) In the case of a hearing pursuant
to section 127 of the Act that the State
is not complying with the require-
ments of the State plan, he or she also
must specify whether the State’s pay-
ment or allotment will be made avail-
able to the State or whether, in the ex-
ercise of his or her discretion, the pay-
ment or allotment will be limited to
the parts of the State plan not affected
by such noncompliance. The Secretary,
or his or her designee, may ask the par-
ties for recommendations or briefs or
may hold conferences of the parties on
these questions.

(d) The decision of the Secretary, or
his or her designee, under this section
is the final decision of the Secretary
and constitutes ‘‘final agency action”
within the meaning of 5 U.S.C. 704 and
the ‘‘Secretary’s action’ within the
meaning of section 128 of the Act (42
U.S.C. 15028). The Secretary’s, or his or
her designee’s, decision must be
promptly served on all parties and
amici.
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§1326.112 Effective date of decision by
the Secretary.

(a) If, in the case of a hearing pursu-
ant to section 124 of the Act, the Sec-
retary, or his or her designee, con-
cludes that a State plan does not com-
ply with Federal requirements, and the
decision provides that the payment or
allotment will be authorized but lim-
ited to parts of the State plan not af-
fected by such noncompliance, the de-
cision must specify the effective date
for the authorization of the payment or
allotment.

(b) In the case of a hearing pursuant
to sections 127 or 143 of the Act, if the
Secretary, or his or her designee, con-
cludes that the State is not complying
with the requirements of the State
plan or if the activities of the State’s
Protection and Advocacy System do
not comply with Federal requirements,
the decision that further payments or
allotments will not be made to the
State, or will be limited to the parts of
the State plan or activities of the
State Protection and Advocacy System
not affected, must specify the effective
date for withholding payments or allot-
ments.

(c) The effective date may not be ear-
lier than the date of the decision of the
Secretary, or his or her designee, and
may not be later than the first day of
the next calendar quarter.

(d) The provision of this section may
not be waived pursuant to §1326.84.

[80 FR 44807, July 27, 2015, as amended at 85
FR 72911, Nov. 16, 2020]

PART 1327—DEVELOPMENTAL DIS-
ABILITIES PROJECTS OF NA-
TIONAL SIGNIFICANCE

AUTHORITY: 42 U.S.C. 15001 et seq.

SOURCE: 80 FR 44807, July 27, 2015, unless
otherwise noted. Redesignated at 81 FR 35645,
June 3, 2016.

§1327.1 General requirements.

(a) All projects funded under this
part must be of national significance
and serve or relate to individuals with
developmental disabilities to comply
with subtitle E of the Act, sections 161-
163 (42 U.S.C. 15081-15083).

§1328.1

(b) In general, Projects of National
Significance (PNS) provide technical
assistance, collect data, demonstrate
exemplary and innovative models, dis-
seminate knowledge at the local and
national levels, and otherwise meet the
goals of Projects of National Signifi-
cance section 161 (42 U.S.C. 15081).

(c) Projects of National Significance
may engage in one or more of the types
of activities provided in section 161(2)
of the Act.

(d) In general, eligible applicants for
PNS funding are public and private
non-profit entities, 42 U.S.C. 15082, such
as institutions of higher learning,
State and local governments, and Trib-
al governments. The program an-
nouncements will specifically state
any further eligibility requirements for
the priority areas in the fiscal year.

(e) Faith-based organizations are eli-
gible to apply for PNS funding, pro-
viding that the faith-based organiza-
tions meet the specific eligibility cri-
teria contained in the program an-
nouncement for the fiscal year.

PART 1328—THE NATIONAL NET-
WORK OF UNIVERSITY CENTERS
FOR EXCELLENCE IN DEVELOP-
MENTAL DISABILITIES, EDU-
CATION, RESEARCH, AND SERV-
ICE

Sec.
1328.1
1328.2

Definitions.

Purpose.

1328.3 Core functions.

1328.4 National training initiatives on crit-
ical and emerging needs.

1328.5 Applications.

1328.6 Governance and administration.

1328.7 Five-year plan and annual report.

AUTHORITY: 42 U.S.C. 15001 et seq.

SOURCE: 80 FR 44807, July 27, 2015, unless
otherwise noted. Redesignated at 81 FR 35645,
June 3, 2016.

§1328.1 Definitions.

States. For the purpose of this part,
“‘State’”” means each of the several
States of the United States, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the United States Vir-
gin Islands, and Guam.
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