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§1167.1 Purpose.

(a) This part sets forth policies and
procedures to be followed when an em-
ployee of the National Endowment for
the Humanities (NEH) receives a de-
mand to provide testimony or produce
official records and information in con-
nection with a legal proceeding in
which the United States is not a party.

(b) The provisions of this part are in-
tended to promote economy and effi-
ciency in NEH’s programs and oper-
ations; minimize the possibility of in-
volving NEH in controversial issues
not related to its functions; maintain
the impartiality of NEH among private
litigants; and protect sensitive, con-
fidential information and the agency’s
internal deliberative process.

(c) This part does not waive the sov-
ereign immunity of the United States.

(d) This part does not create any
right or benefit, substantive or proce-
dural, enforceable at law by a party
against the United States.

(e) This regulation is not intended to
conflict with 5 U.S.C. 2302(b)(13).

§1167.2 Applicability.

This part applies to demands and re-
quests for factual or expert testimony
or for official records or information in
legal proceedings, except that it does
not apply to:

(a) Demands upon or requests for an
NEH employee to testify as to facts or
events that are in no way related to his

or her official duties or to the func-
tions of NEH;

(b) Demands upon or requests for a
former NEH employee to testify as to
matters in which the former employee
was not directly or materially involved
while at NEH;

(c) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act of 1974,
5 U.S.C. 552a;

(d) Congressional demands and re-
quests for testimony or records; and

(e) Legal proceedings to which the
United States is a party.

§1167.3 Definitions.

The following definitions apply to
this part:

Agency or NEH means the National
Endowment for the Humanities.

Demand means a subpoena, order, or
other demand of a court or other com-
petent authority, issued in a legal pro-
ceeding, for the production of official
records and information or for the tes-
timony of an NEH employee.

General Counsel means the General
Counsel of the agency, or any person to
whom the General Counsel has dele-
gated authority under this part.

Legal proceeding means any pro-
ceeding before a court of law, adminis-
trative board or commission, hearing
officer, or other body conducting a
legal or administrative proceeding.

NEH employee or employee means any
present or former officer or employee
of NEH; any other individual hired
through contractual agreement by or
on behalf of NEH, or who has per-
formed or is performing services under
such an agreement for NEH; and any
individual who served or is serving on
an NEH advisory committee.

Official records and information means
all documents and material in the cus-
tody and control of NEH; relating to
information in the custody and control
of NEH; or acquired by an NEH em-
ployee in the performance of his or her
official duties or because of his or her
official status, while the individual was
employed by or on behalf of the NEH.
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§1167.4

Request means any request in connec-
tion with an ongoing or threatened
legal proceeding, by whatever method,
for the production of official records
and information or for testimony,
other than a demand.

Testimony means any written or oral
statement by a witness, and includes
depositions, answers to interrogatories,
affidavits, declarations, and state-
ments at a hearing or trial.

§1167.4 Testimony and production of
official records and information.

(a) No employee may produce official
records and information or provide any
testimony in response to a demand or
request unless authorized to do so by
the General Counsel in accordance with
this part.

(b) The General Counsel, in his or her
discretion, may grant an employee per-
mission to testify or produce official
records and information in response to
a demand or request. In making this
decision, the General Counsel shall
consider whether:

(1) Allowing such testimony or pro-
duction of records would be consistent
with the purposes of this part;

(2) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(3) Allowing such testimony or pro-
duction of records would be in the best
interest of NEH and the United States;
or

(4) NEH has an interest in the out-
come of the legal proceeding.

(c) If authorized to testify pursuant
to this part, an employee may testify
as to facts within his or her personal
knowledge or produce official records
and information, but, unless specifi-
cally authorized to do so by the Gen-
eral Counsel, shall not:

(1) Disclose confidential or privileged
information;

(2) Testify as to matters regarding
which the General Counsel determines
that testimony would not be in the
best interest of NEH or the United
States;

(3) Produce official records and infor-
mation regarding which the General
Counsel determines that production
would not be in the best interest of
NEH or the United States; or

45 CFR Ch. XI (10-1-24 Edition)

(4) Testify as an expert or opinion
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or the functions of NEH. (See also 5
CFR 2635.805.)

§1167.5 Procedure when demand is
made.

(a) Whenever an employee is served
with a demand to testify in his or her
official capacity, or to produce official
records and information, the employee
shall notify the General Counsel imme-
diately.

(b) The General Counsel shall review
the demand and, in accordance with
the provisions of §1167.4, shall deter-
mine whether, or on what conditions,
to authorize the employee to testify
and/or produce official records and in-
formation.

(c) If a demand requires a response
before the General Counsel has made
the determination referred to in para-
graph (b) of this section, the General
Counsel shall provide the court or
other competent authority with a copy
of this part, inform the court or other
competent authority that the demand
is being reviewed, and seek a stay of
the demand pending a final determina-
tion.

(d) If a court or other competent au-
thority orders that an NEH employee
comply with a demand notwith-
standing a final decision by the Gen-
eral Counsel to the contrary, or at any
other stage in the process, the General
Counsel shall advise the employee on
how to respond to such order and may
arrange for legal representation of the
employee.

§1167.6 Office of Inspector General
employees.

Notwithstanding the requirements
set forth in §§1167.1 through 1167.5,
when an employee of the agency’s Of-
fice of the Inspector General receives a
demand or request to provide testi-
mony or produce official records and
information, the Inspector General or
his or her designee shall be responsible
for performing the functions assigned
to the General Counsel under this part
with respect to such demand or re-
quest.
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Subpart A—General

§1168.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,

§1168.105

the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) BEach person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) BEach person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§1168.105 Definitions.

For purposes of this part:

(a) Agency, as defined in 5 U.S.C.
562(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
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