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(b) Upon determining that the
State’s plan of self-insurance is inad-
equate, the Federal Insurance Adminis-
trator shall in writing reject the appli-
cation for exemption and shall state in
what respects the plan fails to comply
with the standards set forth in §75.11 of
this subpart.

(c) Upon determining that the State’s
plan of self-insurance equals or exceeds
the standards set forth in §75.11 of this
subpart, the Federal Insurance Admin-
istrator shall certify that the State is
exempt from the requirement for the
purchase of flood insurance for State-
owned structures and their contents lo-
cated or to be located in areas identi-
fied by the Federal Insurance Adminis-
trator as A, AO, AH, A1-30, AE, AR,
AR/A1-30, AR/AE, AR/AO, AR/AH, AR/
A, A99, M, V, VO, V130, VE, and E
Zones. Such exemption, however, is in
all cases provisional. The Federal In-
surance Administrator shall review the
plan for continued compliance with the
criteria set forth in this part and may
request updated documentation for the
purpose of such review. If the plan is
found to be inadequate and is not cor-
rected within ninety days from the
date that such inadequacies were iden-
tified, the Federal Insurance Adminis-
trator may revoke his certification.

(d) Documentation which cannot rea-
sonably be provided at the time of ap-
plication for exemption shall be sub-
mitted within six months of the appli-
cation date. The Federal Insurance Ad-
ministrator may revoke his certifi-
cation for a State’s failure to submit
adequate documentation after the six
month period.

[41 FR 46991, Oct. 26, 1976. Redesignated at 44
FR 31177, May 31, 1979, as amended at 48 FR
44544, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984;
49 FR 5621, Feb. 14, 1984; 50 FR 36029, Sept. 4,
1985; 59 FR 53601, Oct. 25, 1994; 62 FR 55719,
Oct. 27, 1997]

§75.14 States exempt under this part.

The following States have submitted
applications and adequate supporting
documentation and have been deter-
mined by the Federal Insurance Ad-
ministrator to be exempt from the re-
quirement of flood insurance on State-
owned structures and their contents
because they have in effect adequate
State plans of self-insurance: Florida,
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Georgia, Iowa, Kentucky, Maine, New
Jersey, New York, North Carolina, Or-
egon, Pennsylvania, South Carolina,
Tennessee, and Vermont.

[48 FR 44544, Sept. 29, 1983, as amended at 57
FR 19542, May 7, 1992]
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SOURCE: 86 FR 50667, Sept. 10, 2021, unless
otherwise noted.

§77.1 Purpose and applicability.

(a) The purpose of this part is to pre-
scribe actions, procedures, and require-
ments for administration of the Flood
Mitigation Assistance (FMA) grant
program made available under the Na-
tional Flood Insurance Act of 1968, as
amended, and the Flood Disaster Pro-
tection Act of 1973, as amended, 42
U.S.C. 4001 et seq. The purpose of the
FMA program is to assist States, In-
dian Tribal governments, and commu-
nities for planning and carrying out
mitigation activities designed to re-
duce the risk of flood damage to struc-
tures insured under the National Flood
Insurance Program (NFIP).

(b) This part applies to the adminis-
tration of funds under the FMA pro-
gram for which the application period
opens on or after October 12, 2021.

§77.2 Definitions.

(a) Except as otherwise provided in
this part, the definitions set forth in
§59.1 of this subchapter are applicable
to this part.

(b) Applicant means the entity, such
as a State or Indian Tribal govern-
ment, applying to FEMA for a Federal
award under the FMA program. Once
funds have been awarded, the applicant
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becomes the recipient and may also be
a pass-through entity.

(c) Closeout means the process by
which FEMA or the pass-through enti-
ty determines that all applicable ad-
ministrative actions and all required
work of the Federal award have been
completed and takes actions as de-
scribed in 2 CFR 200.344, ‘‘Closeout.”

(d) Community means:

(1) A political subdivision, including
any Indian Tribe, authorized Tribal or-
ganization, Alaska Native village or
authorized native organization, that
has zoning and building code jurisdic-
tion over a particular area having spe-
cial flood hazards, and is participating
in the NFIP; or

(2) A political subdivision of a State
or other authority that is designated
by political subdivisions, all of which
meet the requirements of paragraph
(d)(1) of this section, to administer
grants for mitigation activities for
such political subdivisions.

(e) Federal award means the Federal
financial assistance a recipient or sub-
recipient receives directly from FEMA
or indirectly from a pass-through enti-
ty. The terms ‘‘award’” and ‘‘grant”
may also be used to describe a Federal
award under this part.

(f) Indian Tribal government means
any Federally recognized governing
body of an Indian or Alaska Native
Tribe, band, nation, pueblo, village, or
community that the Secretary of Inte-
rior acknowledges to exist as an Indian
Tribe under the Federally Recognized
Indian Tribe List Act of 1994, 25 U.S.C.
5131. This does not include Alaska Na-
tive corporations, the ownership of
which is vested in private individuals.

(g) Pass-through entity means a recipi-
ent that provides a subaward to a sub-
recipient to carry out part of the FMA
program.

(h) Recipient means the State or In-
dian Tribal government that receives a
Federal award directly from FEMA. A
recipient may also be a pass-through
entity. The term recipient does not in-
clude subrecipients.

(1) Repetitive loss structure means a
structure covered under an NFIP flood
insurance policy that:

(1) Has incurred flood-related damage
on 2 occasions, in which the cost of re-
pair, on average, equaled or exceeded
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25% of the value of the structure at the
time of each such flood event; and

(2) At the time of the second inci-
dence of flood related damage, the con-
tract for flood insurance contains in-
creased cost of compliance coverage.

(j) Severe repetitive loss structure
means a structure that is covered
under an NFIP flood insurance policy
and has incurred flood-related damage:

(1) For which 4 or more separate
claims payments have been made under
flood insurance coverage under sub-
chapter B of this chapter, with the
amount of each claim (including build-
ing and contents payments) exceeding
$5,000, and with the cumulative amount
of such claims payments exceeding
$20,000; or

(2) For which at least 2 separate flood
insurance claims payments (building
payments only) have been made, with
cumulative amount of such claims ex-
ceeding the value of the insured struc-
ture.

(k) State means any state of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the U.S. Virgin Islands, Guam, Amer-
ican Samoa, and the Commonwealth of
the Northern Mariana Islands.

1) Subaward means an award pro-
vided by a pass-through entity to a
subrecipient, for the subrecipient to
carry out part of a Federal award re-
ceived by the pass-through entity. It
does not include payments to a con-
tractor or payments to an individual
that is a beneficiary of a Federal pro-
gram. A subaward may be provided
through any form of legal agreement,
including an agreement that the pass-
through entity considers a contract.

(m) Subapplicant means a State agen-
cy, community, or Indian Tribal gov-
ernment submitting a subapplication
to the applicant for assistance under
the FMA program. Upon grant award,
the subapplicant is referred to as the
subrecipient.

(n) Subrecipient means the State
agency, community, or Indian Tribal
government that receives a subaward
from a pass-through entity for the sub-
recipient to carry out an activity
under the FMA program.

(0) Administrator means the head of
the Federal Emergency Management
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Agency, or his/her designated rep-
resentative.

(p) Regional Administrator means the
head of a Federal Emergency Manage-
ment Agency regional office, or his/her
designated representative.

§77.3 Responsibilities.

(a) Federal Emergency Management
Agency (FEMA). Administer and pro-
vide oversight to all FEMA-related

hazard mitigation programs and
grants, including:
(1) Issue program implementation

procedures, as necessary, which will in-
clude information on availability of
funding;

(2) Award all grants to the recipient
after evaluating subaward applications
for eligibility and ensuring compliance
with applicable Federal laws, giving
priority to such properties, or to the
subset of such properties, as the Ad-
ministrator may determine are in the
best interest of the NFIF;

(3) Provide technical assistance and
training to State, local and Indian
Tribal governments regarding the miti-
gation and grants management proc-
ess;

(4) Review and approve State, Indian
Tribal, and local mitigation plans in
accordance with part 201 of this chap-
ter;

(5) Comply with applicable Federal
statutory, regulatory, and Executive
Order requirements related to environ-
mental and historic preservation com-
pliance, including reviewing and
supplementing, if necessary, the envi-
ronmental analyses conducted by the
State and subrecipient in accordance
with applicable laws, regulations, and
agency policy;

(6) Monitor implementation of
awards through quarterly reports; and

(7) Review all closeout documenta-
tion for compliance and sending the re-
cipient a request for additional sup-
porting documentation, if needed.

(b) Recipient. The recipient must have
working knowledge of NFIP goals, re-
quirements, and processes and ensure
that the program is coordinated with
other mitigation activities. Recipients
will:

(1) Have a FEMA approved Mitiga-
tion Plan in accordance with part 201
of this chapter;
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(2) Provide technical assistance and
training to communities on mitigation
planning, mitigation project activities,
developing subaward applications, and
implementing approved subawards;

3) Prioritize and recommend
subaward applications to be approved
by FEMA, based on the applicable miti-
gation plan(s), other evaluation cri-
teria, and the eligibility criteria de-
scribed in §77.6;

(4) Award
awards;

(5) Monitor and evaluate the progress
of the mitigation activity in accord-
ance with the approved original scope
of work and budget through quarterly
reports;

(6) Closeout the subaward in accord-
ance with 2 CFR 200.344 and 200.345, and
applicable FEMA guidance; and

(7) Comply with program require-
ments under this part, grant manage-
ment requirements identified under 2
CFR parts 200 and 3002, the grant agree-
ment articles, and other applicable
Federal, State, Tribal and local laws
and regulations.

(c) Subrecipient. The subrecipient (or
subapplicant, as applicable) will:

(1) Complete and submit subaward
applications to the recipient for FMA
planning and project subawards;

(2) Implement all approved
awards;

(3) Monitor and evaluate the progress
of the mitigation activity in accord-
ance with the approved original scope
of work and budget through quarterly
reports;

(4) Comply with program require-
ments under this part, grant manage-
ment requirements identified under 2
CFR parts 200 and 3002, the grant agree-
ment articles, and other applicable
Federal, State, Tribal and local laws
and regulations; and

(5) Closeout the subaward in accord-
ance with 2 CFR 200.344 and 200.345, and
applicable FEMA guidance.

FEMA-approved sub-

sub-

§77.4 Availability of funding.

(a) Allocation. (1) For the amount
made available for the FMA program,
the Administrator will allocate the
available funds based upon criteria es-
tablished for each application period.
The criteria may include the number of
NFIP policies, severe repetitive loss
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structures, repetitive loss structures,
and any other factors the Adminis-
trator determines are in the best inter-
ests of the NFIF.

(2) The amount of FMA funds used
may not exceed $50,000 for any mitiga-
tion plan of a State or $25,000 for any
mitigation plan of a community.

(b) Cost share. All mitigation activi-
ties approved under the grant will be
subject to the following cost share pro-
visions:

(1) For each severe repetitive loss
structure, FEMA may contribute ei-
ther:

(i) Up to 100 percent of all eligible
costs if the activities are technically
feasible and cost effective; or

(ii) Up to the amount of the expected
savings to the NFIP for acquisition or
relocation activities;

(2) For repetitive loss structures,
FEMA may contribute up to 90 percent
of the eligible costs;

(3) For all other mitigation activi-
ties, FEMA may contribute up to 75
percent of all eligible costs.

(4) For projects that contain a com-
bination of severe repetitive loss, re-
petitive loss, and/or other insured
structures, the cost share will be cal-
culated as appropriate for each type of
structure submitted in the project sub-
application.

(¢c) Failure to make award within 5
years. Any FMA application or sub-
application that does not receive a
Federal award within 5 years of the ap-
plication/subapplication submission
date is considered to be denied, and any
funding amounts allocated for such ap-
plications/subapplications will be made
available for other FMA awards and
subawards.

§77.5 Application process.

(a) Applicant. (1) Applicants will be
notified of the availability of funding
for the FMA program pursuant to 2
CFR 200.203 and 200.204.

(2) The applicant is responsible for
soliciting applications from eligible
communities, or subapplicants, and for
reviewing and prioritizing applications
prior to forwarding them to FEMA for
review and award.

(b) Subapplicant. Communities or
other subapplicants who choose to
apply must develop subapplications
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within the timeframes and require-
ments established by FEMA and must
submit subapplications to the appli-
cant.

§77.6 Eligibility.

(a) NFIP requirements. (1) States, In-
dian Tribal governments, and commu-
nities must be participating in the
NFIP and may not be suspended or
withdrawn under the program.

(2) For projects that impact indi-
vidual structures, for example, acquisi-
tions and elevations, an NFIP policy
for the structure must be in effect
prior to the opening of the application
period and be maintained for the life of
the structure.

(b) Plan requirement—(1) Applicants.
States must have a FEMA-approved
mitigation plan meeting the require-
ments of §201.4 of this chapter that
provides for reduction of flood losses to
structures for which NFIP coverage is
available. Indian Tribal governments
must have a FEMA-approved mitiga-
tion plan meeting the requirements of
§201.7 of this chapter that provides for
reduction of flood losses to structures
for which NFIP coverage is available.
The FEMA-approved mitigation plan is
required at the time of application and
award.

(2) Subapplicants. To be eligible for
FMA ©project grants, subapplicants
must have an approved mitigation plan
in accordance with part 201 of this
chapter that provides for reduction of
flood losses to structures for which
NFIP coverage 1is available. The
FEMA-approved mitigation plan is re-
quired at the time of application and
award.

(c) Eligible activities—(1) Planning.
FMA planning grants may be used to
develop or update State, Indian Tribal
and/or local mitigation plans that meet
the planning criteria outlined in part
201 of this chapter and provide for re-
duction of flood losses to structures for
which NFIP coverage is available.

(2) Projects. Projects funded under the
FMA program are limited to activities
that reduce flood damages to prop-
erties insured under the NFIP. Applica-
tions involving any activities for which
implementation has already been initi-
ated or completed are not eligible for
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funding, and will not be considered. El-
igible activities are:

(i) Acquisition of real property from
property owners, and demolition or re-
location of buildings and/or structures
to areas outside of the floodplain to
convert the property to open space use
in perpetuity, in accordance with part
80 of this subchapter;

(ii) Elevation of existing structures
to at least base flood levels or higher,
if required by FEMA or if required by
any State or local ordinance, and in ac-
cordance with criteria established by
the Administrator;

(iii) Floodproofing of existing non-
residential structures in accordance
with the requirements of the NFIP or
higher standards if required by FEMA
or if required by any State or local or-
dinance, and in accordance with cri-
teria established by the Administrator;

(iv) Floodproofing of historic struc-
tures as defined in §59.1 of this sub-
chapter;

(v) Demolition and rebuilding of
properties to at least base flood levels
or higher, if required by FEMA or if re-
quired by any State or local ordinance,
and in accordance with criteria estab-
lished by the Administrator;

(vi) Localized flood risk reduction
projects that lessen the frequency or
severity of flooding and decrease pre-
dicted flood damages, and that do not
duplicate the flood prevention activi-
ties of other Federal agencies. Non-lo-
calized flood risk reduction projects
such as dikes, levees, floodwalls, sea-
walls, groins, jetties, dams and large-
scale waterway channelization projects
are not eligible unless the Adminis-
trator specifically determines in ap-
proving a mitigation plan that such ac-
tivities are the most cost-effective
mitigation activities for the National
Flood Mitigation Fund;

(vii) Elevation, relocation, or
floodproofing of utilities; and

(viii) Other mitigation activities not
described or identified in (¢)(2)(d)
through (vii) of this section that are
described in the State, Tribal or local
mitigation plan.

(38) Technical assistance. If a recipient
applied for and was awarded at least $1
million in the prior fiscal year, that re-
cipient may be eligible to receive a
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technical assistance grant for up to
$50,000.

(4) Project scoping. Activities that en-
able subapplicants to develop complete
subapplications for eligible mitigation
activities including but not limited to
data development.

(d) Minimum project criteria. In addi-
tion to being an eligible project type,
mitigation grant projects must also:

(1) Be in conformance with State,
Tribal and/or local mitigation plans ap-
proved under part 201 of this chapter
for the jurisdiction where the project is
located;

(2) Be in conformance with applicable
environmental and historic preserva-
tion laws, regulations, and agency pol-
icy, including parts 9 and 60 of this
chapter, and other applicable Federal,
State, Tribal, and local laws and regu-
lations;

(3) Be technically feasible and cost-
effective; or, eliminate future pay-
ments from the NFIF for severe repet-
itive loss structures through an acqui-
sition or relocation activity;

(4) Solve a problem independently, or
constitute a functional portion of a
long-term solution where there is as-
surance that the project as a whole will
be completed. This assurance will in-
clude documentation identifying the
remaining funds necessary to complete
the project, and the timeframe for
completing the project;

(5) Consider long-term changes to the
areas and entities it protects, and have
manageable future maintenance and
modification requirements. The sub-
recipient is responsible for the contin-
ued maintenance needed to preserve
the hazard mitigation benefits of these
measures; and

(6) Not duplicate benefits available
from another source for the same pur-
pose or assistance that another Federal
agency or program has more primary
authority to provide.

§77.7 Allowable costs.

(a) General. General policies for al-
lowable costs for implementing awards
and subawards are addressed in 2 CFR
200.101, 200.102, 200.400-200.476.

(1) Eligible management costs—(i) Re-
cipient. Recipients are eligible to re-
ceive management costs (direct and in-
direct administrative costs pursuant to
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2 CFR part 200 subpart E) consisting of
a maximum of 10 percent of the plan-
ning and project activities awarded to
the recipient, each fiscal year under
FMA. These costs must be included in
the application to FEMA.

(ii) Subrecipient. Subapplicants may
include a maximum of 5 percent of the
total funds requested for their sub-
application for management costs to
support the implementation of their
planning or project activity. These
costs must be included in the sub-
application to the recipient.

(2) Indirect costs. Indirect costs of ad-
ministering the FMA program are eli-
gible as part of the 10 percent manage-
ment costs for the recipient or the 5
percent management costs of the sub-
recipient, but in no case do they make
the recipient eligible for additional
management costs that exceed the caps
identified in paragraph (a)(1) of this
section. In addition, all costs must be
in accordance with the provisions of 2
CFR parts 200 and 3002.

(b) Pre-award costs. FEMA may fund
eligible pre-award costs related to de-
veloping the application or subapplica-
tion at its discretion and as funds are
available. Recipients and subrecipients
may be reimbursed for eligible pre-
award costs for activities directly re-
lated to the development of the project
or planning proposal. Costs associated
with implementation of the activity
but incurred prior to award are not eli-
gible. Therefore, activities where im-
plementation is initiated or completed
prior to award are not eligible and will
not be reimbursed.

(¢) Duplication of benefits. Grant funds
may not duplicate benefits received by
or available to applicants, sub-
applicants and project participants
from insurance, other assistance pro-
grams, legal awards, or any other
source to address the same purpose.
Such individual or entity must notify
the recipient and FEMA of all benefits
that it receives or anticipates from
other sources for the same purpose.
FEMA will reduce the subaward by the
amounts available for the same pur-
pose from another source.

(d) Negligence or other tortious conduct.
FEMA grant funds are not available
where an applicant, subapplicant, other
project participant, or third party’s

44 CFR Ch. | (10-1-24 Edition)

negligence or intentional actions con-
tributed to the conditions to be miti-
gated. If the applicant, subapplicant, or
project participant suspects negligence
or other tortious conduct by a third
party for causing such condition, they
are responsible for taking all reason-
able steps to recover all costs attrib-
utable to the tortious conduct of the
third party. FEMA generally considers
such amounts to be duplicated benefits
available for the same purpose, and
will treat them consistent with para-
graph (c) of this section.

(e) Legal obligations. FEMA grant
funds are not available to satisfy or re-
imburse for legal obligations, such as
those imposed by a legal settlement,
court order, or State law.

§77.8 Grant administration.

(a) General. Recipients must comply
with the requirements contained in 2
CFR parts 200 and 3002 and FEMA
award requirements, including submis-
sion of performance and financial sta-
tus reports. Recipients must also en-
sure that subrecipients are aware of
and comply with 2 CFR parts 200 and
3002.

(b) Cost overruns. (1) During the im-
plementation of an approved grant, the
recipient may find that actual costs
are exceeding the approved award
amount. While there is no guarantee of
additional funding, FEMA will only
consider requests made by the recipi-
ent to pay for such overruns if:

(i) Funds are available to meet the
requested increase in funding; and

(ii) The amended grant award meets
the eligibility requirements, including
cost share requirements, identified in
this section.

(2) Recipients may use cost
underruns from ongoing subawards to
offset overruns incurred by another
subaward(s) awarded under the same
award. All costs for which funding is
requested must have been included in
the original subapplication’s cost esti-
mate. In cases where an underrun is
not available to cover an overrun, the
Administrator may, with justification
from the recipient and subrecipient,
use other available FMA funds to cover
the cost overrun.

(3) For all cost overruns that exceed
the amount approved under the award,
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and which require additional Federal
funds, the recipient must submit a
written request with a recommenda-
tion, including a justification for the
additional funding to the Regional Ad-
ministrator for a determination. If ap-
proved, the Regional Administrator
will increase the award through an
amendment to the original award docu-
ment.

(c) Recapture. At the time of closeout,
FEMA will recapture any funds pro-
vided to a State or a community under
this part if the applicant has not pro-
vided the appropriate matching funds,
the approved project has not been com-
pleted within the timeframes specified
in the grant agreement, or the com-
pleted project does not meet the cri-
teria specified in this part.

(d) Remedies for noncompliance. FEMA
may terminate an award or take other
remedies for noncompliance in accord-
ance with 2 CFR 200.339 through 200.343.

(e) Reconsideration. FEMA will recon-
sider determinations of noncompliance,
additional award conditions, or its de-
cision to terminate a Federal award.
Requests for reconsideration must be
made in writing to FEMA within 60
calendar days after receipt of a notice
of the action, and in accordance with
submission procedures set out in guid-
ance. FEMA will notify the requester
of the disposition of the request for re-
consideration. If the decision is to
grant the request for reconsideration,
FEMA will take appropriate imple-
menting action.

PARTS 78-79 [RESERVED]
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AUTHORITY: Robert T. Stafford disaster re-
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ance Act of 1968, as amended, 42 U.S.C. 4001 et
seq.; Homeland Security Act of 2002, 6 U.S.C.
101.

SOURCE: 72 FR 61743, Oct. 31, 2007, unless
otherwise noted.

Subpart A—General

§80.1 Purpose and scope.

This part provides guidance on the
administration of FEMA mitigation as-
sistance for projects to acquire prop-
erty for open space purposes under all
FEMA hazard mitigation assistance
programs. It provides information on
the eligibility and procedures for im-
plementing projects for acquisition and
relocation of at-risk properties from
the hazard area to maintain the prop-
erty for open space purposes. This part
applies to property acquisition for open
space project awards made under any
FEMA hazard mitigation assistance
program. This part supplements gen-
eral program requirements of the fund-
ing grant program and must be read in
conjunction with the relevant program
regulations and guidance available at
hitp://www.fema.gov.This part, with the
exception of §80.19 Land use and over-
sight, applies to projects for which the
funding program application period
opens or for which funding is made
available pursuant to a major disaster
declared on or after December 3, 2007.
Prior to that date, applicable program
regulations and guidance in effect for
the funding program (available at
hitp://www.fema.gov) shall apply. Sec-
tion 80.19 Land use and oversight apply
as of December 3, 2007 to all FEMA
funded acquisitions for the purpose of
open space.

§80.3 Definitions.

(a) Except as noted in this part, the
definitions applicable to the funding
program apply to implementation of
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