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consolidated, or substituted and ac-
cepts the plan only if its contents meet 
Federal requirements. 

§ 4.13 May the Administrator waive 
any provision of these regulations? 

In an emergency, the Administrator 
may waive any provision of these regu-
lations. 

PART 5—PRODUCTION OR 
DISCLOSURE OF INFORMATION 

Subparts A–E [Reserved] 

Subpart F—Subpoenas or Other Legal De-
mands for Testimony or the Production 
or Disclosure of Records or Other Infor-
mation 

Sec. 
5.80 Scope and applicability. 
5.81 Statement of policy. 
5.82 Definitions. 
5.83 Authority to accept service of sub-

poenas. 
5.84 Production of documents in private 

litigation. 
5.85 Authentication and attestation of cop-

ies. 
5.86 Records involved in litigation or other 

judicial process. 
5.87 Testimony of FEMA employees in pri-

vate litigation. 
5.88 Testimony in litigation in which the 

United States is a party. 
5.89 Waiver. 

AUTHORITY: Pub. L. 107–296, 116 Stat. 2135; 5 
U.S.C. 301. 

SOURCE: 44 FR 50287, Aug. 27, 1979, unless 
otherwise noted. 

Subparts A–E [Reserved] 

Subpart F—Subpoenas or Other 
Legal Demands for Testimony 
or the Production or Disclo-
sure of Records or Other Infor-
mation 

SOURCE: 54 FR 11715, Mar. 22, 1989, unless 
otherwise noted. 

§ 5.80 Scope and applicability. 
(a) This subpart sets forth policies 

and procedures with respect to the dis-
closure or production by FEMA em-
ployees, in response to a subpoena, 
order or other demand of a court or 
other authority, of any material con-

tained in the files of the Agency or any 
information relating to material con-
tained in the files of the Agency or any 
information acquired by an employee 
as part of the performance of that per-
son’s official duties or because of that 
person’s official status. 

(b) This subpart applies to State and 
local judicial, administrative and legis-
lative proceedings, and Federal judicial 
and administrative proceedings. 

(c) This subpart does not apply to 
Congressional requests or subpoenas 
for testimony or documents, or to an 
employee making an appearance solely 
in his or her private capacity in judi-
cial or administrative proceedings that 
do not relate to the Agency (such as 
cases arising out of traffic accidents, 
domestic relations, etc.). 

(d) The Department of Homeland Se-
curity’s regulations, 6 CFR 5.41 
through 5.49, apply to any subject mat-
ter not already covered by this sub-
part, including but not limited to de-
mands or requests directed to current 
or former FEMA contractors. 

[54 FR 11715, Mar. 22, 1989, as amended at 72 
FR 43546, Aug. 6, 2007] 

§ 5.81 Statement of policy. 
(a) It is the policy of FEMA to make 

its records available to private liti-
gants to the same extent and in the 
same manner as such records are made 
available to members of the general 
public, except where protected from 
disclosure by litigation procedural au-
thority (e.g., Federal Rules of Civil 
Procedure) or other applicable law. 

(b) It is FEMA’s policy and responsi-
bility to preserve its human resources 
for performance of the official func-
tions of the Agency and to maintain 
strict impartiality with respect to pri-
vate litigants. Participation by FEMA 
employees in private litigation in their 
official capacities is generally contrary 
to this policy. 

§ 5.82 Definitions. 
For purposes of this subpart, the fol-

lowing terms have the meanings as-
cribed to them in this section: 

(a) Demand refers to a subpoena, 
order, or other demand of a court of 
competent jurisdiction, or other spe-
cific authority (e.g., an administrative 
or State legislative body), signed by 
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the presiding officer, for the produc-
tion, disclosure, or release of FEMA 
records or information or for the ap-
pearance and testimony of FEMA per-
sonnel as witnesses in their official ca-
pacities. 

(b) Employee of the Agency includes all 
officers and employees of the United 
States appointed by or subject to the 
supervision, jurisdiction or control of 
the Administrator of FEMA. 

(c) Private litigation refers to any 
legal proceeding which does not in-
volve as a named party the United 
States Government, or the Federal 
Emergency Management Agency, or 
any official thereof in his or her offi-
cial capacity. 

§ 5.83 Authority to accept service of 
subpoenas. 

In all legal proceedings between pri-
vate litigants, a subpoena duces tecum 
or subpoena ad testificandum or other 
demand by a court or other authority 
for the production of records held by 
FEMA Regional offices or for the oral 
or written testimony of FEMA Re-
gional employees should be addressed 
to the appropriate Regional Adminis-
trator listed in § 5.26. For all other 
records or testimony, the subpoena 
should be addressed to the Chief Coun-
sel, FEMA, 500 C Street SW., Wash-
ington, DC 20472 Washington, DC 20472. 
No other official or employee of FEMA 
is authorized to accept service of sub-
poenas on behalf of the Agency. 

§ 5.84 Production of documents in pri-
vate litigation. 

(a) The production of records held by 
FEMA in response to a subpoena duces 
tecum or other demand issued pursuant 
to private litigation, whether or not 
served in accordance with the provi-
sions of § 5.83 of this subpart, is prohib-
ited absent authorization by the Chief 
Counsel. 

(b) Whenever an official or employee 
of FEMA, including any Regional Ad-
ministrator, receives a subpoena or 
other demand for the production of 
Agency documents or material, he or 
she shall immediately notify and pro-
vide a copy of the demand to the Chief 
Counsel. 

(c) The Chief Counsel, after consulta-
tion with other appropriate officials as 

deemed necessary, shall promptly de-
termine whether to disclose the mate-
rial or documents identified in the sub-
poena or other demand. Generally, au-
thorization to furnish the requested 
material or documents shall not be 
withheld unless their disclosure is pro-
hibited by relevant law or for other 
compelling reasons. 

(d) Whenever a subpoena or demand 
commanding the production of any 
record is served upon any Agency em-
ployee other than as provided in § 5.83 
of this subpart, or the response to a de-
mand is required before the receipt of 
instructions from the Chief Counsel, 
such employee shall appear in response 
thereto, respectfully decline to produce 
the record(s) on the ground that it is 
prohibited by this section and state 
that the demand has been referred for 
the prompt consideration of the Chief 
Counsel. 

(e) Where the release of documents in 
response to a subpoena duces tecum is 
authorized by the Chief Counsel, the of-
ficial having custody of the requested 
records will furnish, upon the request 
of the party seeking disclosure, au-
thenticated copies of the documents. 
No official or employee of FEMA shall 
respond in strict compliance with the 
terms of a subpoena duces tecum un-
less specifically authorized by the 
Chief Counsel. 

§ 5.85 Authentication and attestation 
of copies. 

The Administrator, Deputy Adminis-
trators, Regional Administrators, As-
sistant Administrators, United States 
Fire Administrator, Federal Insurance 
Administrator, Chief Counsel, and 
their designees, and other heads of of-
fices having possession of records are 
authorized in the name of the Adminis-
trator to authenticate and attest for 
copies or reproductions of records. Ap-
propriate fees will be charged for such 
copies or reproductions based on the 
fee schedule set forth in section 5.46 of 
this part. 

[74 FR 15334, Apr. 3, 2009] 

§ 5.86 Records involved in litigation or 
other judicial process. 

Subpoenas duces tecum issued pursu-
ant to litigation or any other adjudica-
tory proceeding in which the United 
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States is a party shall be referred to 
the Chief Counsel. 

[81 FR 83643, Nov. 22, 2016] 

§ 5.87 Testimony of FEMA employees 
in private litigation. 

(a) No FEMA employee shall testify 
in response to a subpoena or other de-
mand in private litigation as to any in-
formation relating to material con-
tained in the files of the Agency, or 
any information acquired as part of the 
performance of that person’s official 
duties or because of that person’s offi-
cial status, including the meaning of 
Agency documents. 

(b) Whenever a demand is made upon 
a FEMA employee, for the disclosure of 
information described in paragraph (a) 
of this section, that employee shall im-
mediately notify the Office of Chief 
Counsel. The Chief Counsel, upon re-
ceipt of such notice and absent waiver 
of the general prohibition against em-
ployee testimony at his or her discre-
tion, shall arrange with the appro-
priate United States Attorney the tak-
ing of such steps as are necessary to 
quash the subpoena or seek a protec-
tive order. 

(c) In the event that an immediate 
demand for testimony or disclosure is 
made in circumstances which would 
preclude prior notice to and consulta-
tion with the Chief Counsel, the em-
ployee shall respectfully request from 
the demanding authority a stay in the 
proceedings to allow sufficient time to 
obtain advice of counsel. 

(d) If the court or other authority de-
clines to stay the effect of the demand 
in response to a request made in ac-
cordance with paragraph (c) of this sec-
tion pending consultation with coun-
sel, or if the court or other authority 
rules that the demand must be com-
plied with irrespective of instructions 
not to testify or disclose the informa-
tion sought, the employee upon whom 
the demand has been made shall re-
spectfully decline to comply with the 
demand, citing these regulations and 
United States ex rel. Touhy v. Ragen, 340 
U.S. 462 (1951). 

§ 5.88 Testimony in litigation in which 
the United States is a party. 

(a) Whenever, in any legal proceeding 
in which the United States is a party, 

the attorney in charge of presenting 
the case for the United States requests 
it, the Chief Counsel shall arrange for 
an employee of the Agency to testify as 
a witness for the United States. 

(b) The attendance and testimony of 
named employees of the Agency may 
not be required in any legal proceeding 
by the judge or other presiding officer, 
by subpoena or otherwise. However, the 
judge or other presiding officer may, 
upon a showing of exceptional cir-
cumstances (such as a case in which a 
particular named FEMA employee has 
direct personal knowledge of a mate-
rial fact not known to the witness 
made available by the Agency) require 
the attendance and testimony of 
named FEMA personnel. 

§ 5.89 Waiver. 
The Chief Counsel may grant, in 

writing, a waiver of any policy or pro-
cedure prescribed by this subpart, 
where waiver is considered necessary 
to promote a significant interest of the 
Agency or for other good cause. In 
granting such waiver, the Chief Coun-
sel shall attach to the waiver such rea-
sonable conditions and limitations as 
are deemed appropriate in order that a 
response in strict compliance with the 
terms of a subpoena duces tecum or the 
providing of testimony will not inter-
fere with the duties of the employee 
and will otherwise conform to the poli-
cies of this part. The Administrator 
may, in his or her discretion, review 
any decision to authorize a waiver of 
any policy or procedure prescribed by 
this subpart. 

PART 6—IMPLEMENTATION OF THE 
PRIVACY ACT OF 1974 

Subpart A—General 

Sec. 
6.1 Purpose and scope of part. 
6.2 Definitions. 
6.3 Collection and use of information (Pri-

vacy Act statements). 
6.4 Standards of accuracy. 
6.5 Rules of conduct. 
6.6 Safeguarding systems of records. 
6.7 Records of other agencies. 
6.8 Subpoena and other legal demands. 
6.9 Inconsistent issuances of FEMA and/or 

its predecessor agencies superseded. 
6.10 Assistance and referrals. 
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