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member of an Indian Tribe.
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Subpart A—General

§296.1 Purpose.

This part implements the Hermit’s
Peak/Calf Canyon Fire Assistance Act
(Act), Division G of Public Law 117-180,
136 Stat. 2114, 2168, which requires the
Federal Emergency Management Agen-
cy (FEMA) to establish the Office of
Hermit’s Peak/Calf Canyon Fire Claims
(‘“‘Claims Office’’) to receive, evaluate,
process, and pay actual compensatory
damages for injuries resulting from the
Hermit’s Peak/Calf Canyon Fire.

§296.2 Policy.

It is our policy to provide for the ex-
peditious resolution of damage claims
through a process that is administered
with sensitivity to the burdens placed
upon claimants by the Hermit’s Peak/
Calf Canyon Fire.

§296.3 Information and assistance.

Information and assistance con-
cerning the Act is available from the
Claims Office, Federal Emergency
Management Agency online at https:/
www.fema.gov/hermits-peak.

§296.4 Definitions.

Administrative Appeal means an ap-
peal of the Authorized Official’s Deter-
mination to the Director of the Claims
Office in accordance with the provi-
sions of Subpart E of this part.

Administrative Record means all infor-
mation submitted by the claimant and
all information collected by FEMA
concerning the claim, which is used to
evaluate the claim and to formulate
the Authorized Official’s Determina-
tion. It also means all information that
is submitted by the claimant or FEMA
in an Administrative Appeal and the
decision of the Administrative Appeal.
It excludes the opinions, memoranda
and work papers of FEMA attorneys
and drafts of documents prepared by
Claims Office personnel and contrac-
tors.
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Administrator means the Adminis-
trator of the Federal Emergency Man-
agement Agency.

Arbitration Administrator means the
FEMA official responsible for admin-
istering arbitration procedures to re-
solve disputes regarding a claim. Con-
tact information for the Arbitration
Administrator can be found online at
hittps://www.fema.gov/hermits-peak.

Authorized Official means an em-
ployee of the United States who is dele-
gated with authority by the Director of
the Claims Office to render binding de-
terminations on claims and to deter-
mine compensation due to claimants
under the Act.

Authorized  Official’s  Determination
means a report signed by an Author-
ized Official and mailed to the claim-
ant evaluating each element of the
claim as stated in the Proof of Loss
and determining the compensation, if
any, due to the claimant.

Claimant means a person who has
filed a Notice of Loss under the Act.

Claims Office means the Office of Her-
mit’s Peak/Calf Canyon Fire Claims.

Claims Reviewer means an employee
of the United States or a Claims Office
contractor or subcontractor who is au-
thorized by the Director of the Claims
Office to review and evaluate claims
submitted under the Act.

Days means calendar days, including
weekends and holidays.

Director means an Independent
Claims Manager appointed by the Ad-
ministrator who will serve as the Di-
rector of the Claims Office.

Good Cause, for purposes of extending
the deadline for filing, supplementing a
claim, or reopening a claim includes,
but is not limited to: instances where a
claimant, through no fault of their
own, may not be able to access needed
documentation in time to submit a
claim or transmit relevant information
or data; or where damage is found after
a claim has been submitted; or other
instances in which the Director of the
Claims Office, in their discretion, de-
termines that an undue hardship or
change in circumstances on the claim-
ant warrants an extension of a deadline
or the supplementation or reopening of
existing claims.

Hermit’s Peak/Calf Canyon Fire means:

§296.4

(1) The fire resulting from the initi-
ation by the U.S. Forest Service of a
prescribed burn in the Santa Fe Na-
tional Forest in San Miguel County,
New Mexico on April 6, 2022;

(2) The pile burn holdover resulting
from the prescribed burn by the U.S.
Forest Services which reemerged on
April 19, 2022; and

(3) The merger of the two fires de-
scribed in paragraphs (1) and (2) of this
definition, reported as the Hermit’s
Peak Fire or the Hermit’s Peak Fire/
Calf Canyon Fire.

Household means a group of people,
related or unrelated, who live together
on a continuous basis and does not in-
clude members of an extended family
who do not regularly and continuously
cohabit.

Household Including Tribal Members
means a Household that existed on
April 6, 2022, which included one or
more Tribal Members as continuous
residents.

Indian Tribe means the recognized
governing body of any Indian or Alaska
Native Tribe, band, nation, pueblo, vil-
lage, community, component band, or
components reservation individually
identified (including parenthetically)
in the list published most recently as
of September 30, 2022, pursuant to sec-
tion 104 of the Federally Recognized In-
dian Tribe List Act of 1994.

Individual  Assistance means the
FEMA program established under sub-
chapter IV of the Robert T. Stafford
Disaster Relief and Emergency Assist-
ance Act, as amended, 42 U.S.C. 5121, et
seq., which provides assistance to indi-
viduals and families adversely affected
by a major disaster or an emergency.

Injured Person means an individual,
regardless of citizenship or alien sta-
tus; or an Indian Tribe, Tribal corpora-

tion, corporation, partnership, com-
pany, association, county, township,
city, State, school district, or other

non-Federal entity that suffered injury
resulting from the Hermit’s Peak/Calf
Canyon Fire. The term Injured Person
includes an Indian Tribe with respect
to any claim relating to property or
natural resources held in trust for the
Indian Tribe by the United States.
Lenders holding mortgages or security
interests on property affected by the
Hermit’s Peak/Calf Canyon Fire and
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§296.5

lien holders are not an ‘“‘Injured Per-
son”’ for purposes of the Act.

Injury means ‘‘injury or loss of prop-
erty, or personal injury or death,” as
used in the Federal Tort Claims Act, 28
U.S.C. 1346(b)(1).

Notice of Loss means a form supplied
by the Claims Office through which an
Injured Person or Subrogee makes a
claim for possible compensation under
the Act.

Proof of Loss means a statement at-
testing to the nature and extent of the
claimant’s injuries.

Public Assistance Program means the
FEMA program established under Sub-
chapter IV of the Robert T. Stafford
Disaster Relief and Emergency Assist-
ance Act, as amended, 42 U.S.C. 5121, et
seq., which provides grants to States,
local governments, Indian Tribes and
private nonprofit organizations for
emergency measures and repair, res-
toration, and replacement of damaged
facilities.

Release and Certification Form means a
document in the manner prescribed by
section 104(e) of the Act that all claim-
ants who have received or are awarded
compensatory damages under the Act
must execute and return to the Claims
Office as required by §296.30(c).

Subrogee means an insurer or other
third party that has paid to a claimant
compensation for Injury and is sub-
rogated to any right that the claimant
has to receive payment under the Act.

Subsistence Resources means food and
other items obtained through hunting,
fishing, firewood and other natural re-
source gathering, timbering, grazing or
agricultural activities undertaken by
the claimant without financial remu-
neration, on land damaged by the Her-
mit’s Peak/Calf Canyon Fire.

Tribal Member means an enrolled
member of an Indian Tribe.

§296.5 Overview of the claims process.

(a) The Act is intended to provide
persons who suffered Injury from the
Hermit’s Peak/Calf Canyon Fire with a
simple, expedited process to seek com-
pensation from the United States. This
section provides a brief explanation of
the claims process for claims other
than subrogation claims. It is not in-
tended to supersede the more specific
regulations that follow and explain the
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claims process in greater detail. To ob-
tain compensation under the Act, an
Injured Person must submit all Her-
mit’s Peak/Calf Canyon Fire related
claims against the United States or
any employee, officer, or agency of the
United States to the FEMA Claims Of-
fice. An Injured Person who elects to
accept an award under the Act is
barred from accepting an award pursu-
ant to a claim under the Federal Tort
Claims Act or a civil action against the
United States or any employee, officer,
or agency of the United States arising
out of or relating to the same subject
matter. Judicial review of FEMA deci-
sions under the Act is available.

(b) The first step in the process is to
file a Notice of Loss with the Claims
Office. The Claims Office will provide
the claimant with a written acknowl-
edgement that the claim has been filed
and a claim number.

(c) Shortly thereafter, a Claims Re-
viewer will contact the claimant to re-
view the claim. Claims Reviewer will
help the claimant formulate a strategy
for obtaining any necessary docu-
mentation or other support. This as-
sistance does not relieve the claimant
of their responsibility for establishing
all elements of the injuries and the
compensatory damages that are
sought, including that the Hermit’s
Peak/Calf Canyon Fire caused the inju-
ries. After the claimant has had an op-
portunity to discuss the claim with the
Claims Reviewer, a Proof of Loss will
be presented to the claimant for signa-
ture. After any necessary documenta-
tion has been obtained and the claim
has been fully evaluated, the Claims
Reviewer will submit a report to the
Authorized Official. The Claims Re-
viewer is responsible for providing an
objective evaluation of the claim to
the Authorized Official.

(d) The Authorized Official will re-
view the report and determine whether
compensation is due to the claimant.
The claimant will be notified in writ-
ing of the Authorized Official’s deter-
mination. If the claimant is satisfied
with the decision, payment will be
made after the claimant returns a com-
pleted Release and Certification Form.
If the claimant is dissatisfied with the
Authorized Official’s determination, an
administrative appeal may be filed

448



Fed. Emergency Mgmt. Agency, DHS

with the Director of the Claims Office.
If the claimant remains dissatisfied
after the appeal is decided, the dispute
may be resolved through binding arbi-
tration or heard in the United States
District Court for the District of New
Mexico.

§§296.6-296.9 [Reserved]

Subpart B—Bringing a Claim
Under the Hermit’s Peak/Calf
Canyon Fire Assistance Act

§296.10 Filing a claim under the Her-
mit’s Peak/Calf Canyon Fire Assist-
ance Act.

(a) Any Injured Person may bring a
claim under the Act by filing a Notice
of Loss. A claim submitted on any form
other than a Notice of Loss will not be
accepted. The claimant must provide a
brief description of each injury on the
Notice of Loss.

(b) A single Notice of Loss may be
submitted on behalf of a household
containing Injured Persons provided
that all Injured Persons on whose be-
half the claim is presented are identi-
fied.

(c) The Notice of Loss must be signed
by each claimant, if the claimant is an
individual, or by a duly authorized
legal representative of each claimant,
if the claimant is an entity or an indi-
vidual who lacks the legal capacity to
sign the Notice of Loss. If one is sign-
ing a Notice of Loss as the legal rep-
resentative of a claimant, the signer
must disclose their relationship to the
claimant. FEMA may require a legal
representative to submit evidence of
their authority to act.

(d) The Claims Office will provide No-
tice of Loss forms through the mail,
electronically, in person at the Claims
Office or by telephone request. The No-
tice of Loss form can also be
downloaded from the internet at https./
www.fema.gov/hermits-peak.

(e) A Notice of Loss may be filed with
the Claims Office by mail, electroni-
cally, or in person. Details regarding
the filing process can be found at
https://www.fema.gov/hermits-peak.

(f) A Notice of Lioss that is completed
and properly signed is deemed to be
filed on the date it is received and ac-
knowledged by the Claims Office.

§296.13

§296.11 Deadline for notifying FEMA
of injuries.

The deadline for filing a Notice of
Loss is November 14, 2024. Except as
provided in §296.35 with respect to a re-
quest to reopen a claim, an injury that
has not been described: on a Notice of
Loss, on a supplement to a Notice of
Loss or a request to supplement a No-
tice of Loss under §296.34 received by
the Claims Office on or before Novem-
ber 14, 2024 cannot be compensated
under the Act. The Act establishes this
deadline and does not provide any ex-
tensions of the filing deadline.

§296.12

(a) An Injured Person who accepts a
final award under the Act waives the
right to pursue all claims for injuries
arising out of or relating to the same
subject matter against the TUnited
States or any employee, officer, or
agency of the United States through
the Federal Tort Claims Act or a civil
action authorized by any other provi-
sion of law.

(b) An Injured Person who accepts a
final award through a Federal Tort
Claims Act claim or a civil action
against the United States or any em-
ployee, officer, or agency of the United
States relating to the Hermit’s Peak/
Calf Canyon Fire waives the right to
pursue any claim arising out of or re-
lating to the same subject matter
under the Act.

Election of remedies.

§296.13 Subrogation.

An insurer or other third party with
the rights of a subrogee, who has com-
pensated an injured person for Hermit’s
Peak/Calf Canyon Fire related injuries,
may file a Notice of Loss under the Act
for the subrogated claim. A subrogee
may file a Notice of Loss without re-
gard to whether the Injured Person
who received payment from the
subrogee filed a Notice of Loss. A Sub-
rogation Notice of Loss should be filed
after the subrogee has made all pay-
ments that it believes the Injured Per-
son is entitled to receive for Hermit’s
Peak/Calf Canyon Fire related injuries
under the terms of the insurance policy
or other agreement between the
subrogee and the Injured Person, but
not later than November 14, 2024. By
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§296.14

filing a Notice of Loss for any sub-
rogated claim, the subrogee elects the
Act as its exclusive remedy against the
United States or any employee, officer,
or agency of the United States for all
subrogated claims arising out of the
Hermit’s Peak/Calf Canyon Fire. Sub-
rogation claims must be made on a No-
tice of Loss form furnished by the
Claims Office and such claims will be
paid only after paying claims sub-
mitted by injured persons that are not
insurance companies seeking payment
as subrogees.

§296.14 Assignments.

Assignment of claims and the right
to receive compensation for claims
under the Act is prohibited and will
not be recognized by FEMA.

§§296.15-296.19 [Reserved]

Subpart C—Compensation Avail-
able Under the Hermit’s Peak/
Calf Canyon Fire Assistance
Act

§296.20 Prerequisite to compensation.

In order to receive compensation
under the Act, a claimant must be an
Injured Person who suffered an injury
as a result of the Hermit’s Peak/Calf
Canyon Fire and sustained damages.

§296.21 Allowable damages.

(a) Allowable damages. The Act pro-
vides for the payment of actual com-
pensatory damages for injury or loss of
property, business loss, and financial
loss. The laws of the State of New Mex-
ico will apply to the calculation of
damages. Damages must be reasonable
in amount.

(b) Exclusions. Punitive damages,
statutory damages under section 30-32—
4 of the New Mexico Statutes Anno-
tated (2019), interest on claims, attor-
ney’s fees and agents’ fees incurred in
prosecuting a claim under the Act or
an insurance policy, and adjusting
costs incurred by an insurer or other
third party with the rights of a
subrogee that may be owed by a claim-
ant as a consequence of receiving an
award are not recoverable from FEMA.
The cost to a claimant of prosecuting a
claim under the Act does not con-
stitute compensatory damages and is

44 CFR Ch. | (10-1-24 Edition)

not recoverable from FEMA, except as
provided in §296.31(b).

(c) Loss of property. Compensatory
damages may be awarded for an unin-
sured or underinsured property loss, a
decrease in the value of real property,
damage to physical infrastructure, cost
resulting from lost subsistence, cost of
reforestation or revegetation not cov-
ered by any other Federal program,
and any other loss that the Adminis-
trator determines to be appropriate for
inclusion as a loss of property.

(1) Real property and contents. Com-
pensatory damages for the damage or
destruction of real property and its
contents may include the reasonable
cost of reconstruction of a structure
comparable in design, construction ma-
terials, size, and improvements, taking
into account post-fire construction
costs in the community in which the
structure existed before the fire and
current building codes and standards.
Compensatory damages may also in-
clude the cost of removing debris and
burned trees, including hazardous ma-
terials or soils, stabilizing the land, re-
placing contents, and compensation for
any decrease in the value of land on
which the structure sat pursuant to
paragraph (c)(3) of this section.

(2) Reforestation and revegetation.
Compensatory damages may be award-
ed for the cost of replacement of de-
stroyed trees and landscaping.

(3) Decrease in the value of real prop-
erty. Compensatory damages may be
awarded for a decrease in the value of
real property that a claimant owned
before the Hermit’s Peak/Calf Canyon
Fire if:

(i) The claimant sells the real prop-
erty in a good faith, arm’s length
transaction that is closed no later than
November 14, 2024 and realizes a loss in
the pre-fire value; or

(ii) The claimant can establish that
the value of the real property was sig-
nificantly diminished long-term as a
result of the Hermit’s Peak/Calf Can-
yon Fire.

(4) Subsistence. Compensatory dam-
ages will be awarded for lost Subsist-
ence Resources.

(i) FEMA may reimburse an injured
party for the reasonable cost of replac-
ing Subsistence Resources customarily
and traditionally used by the claimant
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on or before April 6, 2022, but no longer
available to the claimant as a result of
the Hermit’s Peak/Calf Canyon Fire.
For each category of Subsistence Re-
sources, the claimant must elect to re-
ceive compensatory damages either for
the increased cost of obtaining Subsist-
ence Resources from lands not dam-
aged by the Hermit’s Peak/Calf Canyon
Fire or for the cost of procuring sub-
stitute resources in the cash economy.

(ii) FEMA may consider evidence
submitted by claimants, Indian Tribes,
and other knowledgeable sources in de-
termining the nature and extent of a
claimant’s subsistence uses.

(iii) Compensatory damages for sub-
sistence losses will be paid for the pe-
riod between April 6, 2022 and the date
when Subsistence Resources can rea-
sonably be expected to return to the
level of availability that existed before
the Hermit’s Peak/Calf Canyon Fire.
FEMA may rely upon the advice of ex-
perts in making this determination.

(iv) Long-term damage awards for
subsistence resources will be made to
claimants in the form of lump sum
cash payments.

(6) Physical infrastructure. Compen-
satory damages may be awarded for the
damage to physical infrastructure, in-
cluding damages to irrigation infra-
structure such as acequia systems.

(d) Business loss. Compensatory dam-
ages may be awarded for damage to
tangible assets or inventory, including
timber, crops, and other natural re-
sources; business interruption losses;
overhead costs; employee wages for
work not performed; loss of business
net income; and any other loss that the
Administrator determines to be appro-
priate for inclusion as a business loss.

(e) Financial loss. Compensatory dam-
ages may be awarded for increased
mortgage interest costs, insurance
deductibles, temporary living or relo-
cation expenses, lost wages or personal
income, emergency staffing expenses,
debris removal and other cleanup costs,
costs of reasonable heightened risk re-
duction, premiums for flood insurance,
and any other loss that the Adminis-
trator determines to be appropriate for
inclusion as financial loss.

(1) Recovery loans. FEMA will reim-
burse claimants awarded compensation
under the Act for interest paid on

§296.21

loans, including Small Business Ad-
ministration disaster loans obtained
after April 6, 2022 for damages resulting
from the Fire. Interest will be reim-
bursed for the period beginning on the
date that the loan was taken out and
ending on the date when the claimant
receives a compensation award (other
than a partial payment). Claimants are
required to use the proceeds of their
compensation award to repay Small
Business Administration disaster
loans. FEMA will cooperate with the
Small Business Administration to for-
mulate procedures for assuring that
claimants repay Small Business Ad-
ministration disaster loans contem-
poraneously with the receipt of their
compensation award.

(2) Flood insurance. FEMA will reim-
burse claimants for flood insurance
premiums to be paid on or before May
31, 2024 if, as a result of the Hermit’s
Peak/Calf Canyon Fire, a claimant who
was not required to purchase flood in-
surance before the Hermit’s Peak/Calf
Canyon Fire is required to purchase
flood insurance or the claimant did not
maintain flood insurance before the
Fire but purchased flood insurance
after the Fire due to fear of heightened
flood risk. Alternatively, FEMA may
provide flood insurance to such claim-
ants directly through a group or blan-
ket policy.

(3) Out of pocket expenses for treatment
of mental health conditions. FEMA may
reimburse an individual claimant for
reasonable out of pocket expenses in-
curred for treatment of a mental
health condition rendered by a licensed
mental health professional, which con-
dition resulted from or was worsened
by the Hermit’s Peak/Calf Canyon Fire.
FEMA will not reimburse for treat-
ment identified after November 14,
2024.

(4) Donations. FEMA will compensate
claimants for the cost of merchandise,
use of equipment or other non-personal
services, directly or indirectly donated
to survivors of the Hermit’s Peak/Calf
Canyon Fire not later than November
14, 2022. Donations will be valued at
cost.

(b) Heightened risk reduction. FEMA
will reimburse claimants for the costs
incurred to implement reasonable
measures necessary to reduce risks
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§296.22-296.29

from natural hazards heightened by the
Hermit’s Peak/Calf Canyon Fire to the
level of risk prevailing before the Her-
mit’s Peak/Calf Canyon Fire. Such
measures may include, for example,
risk reduction projects that reduce an
increased risk from flooding,
mudslides, and landslides in and
around burn scars. Claimants seeking
compensation for heightened risk re-
duction must include the claim in their
Notice of Loss by November 14, 2024 or
an amended Notice of Loss filed no
later than November 14, 2025. Claim-
ants should take into account current
building codes and standards and must
complete the risk reduction project for
which they receive compensation.

(f) Insurance and other benefits. The
Act allows FEMA to compensate In-
jured Persons only for damages not
paid, and that will not be paid, by in-
surance or other third-party payments
or settlements.

(1) Insurance. Claimants who carry
insurance will be required to disclose
the name of the insurer(s) and the na-
ture of the insurance and provide the
Claims Office with such insurance doc-
umentation as the Claims Office rea-
sonably requests.

(2) Coordination with FEMA’s Public
Assistance Program. Injured Persons eli-
gible for disaster assistance under
FEMA'’s Public Assistance Program are
expected to apply for all available as-
sistance. Pursuant to the Act, the Fed-
eral share of the costs for Public As-
sistance projects is 100 percent. Com-
pensation will not be awarded under
the Act for injuries or costs that are el-
igible under the Public Assistance Pro-
gram.

(3) Benefits provided by FEMA’s Indi-
vidual Assistance program. Compensa-
tion under the Act will not be awarded
for injuries or costs that have been re-
imbursed under the Federal Assistance
to Individual and Households Program
or any other FEMA Individual Assist-
ance Program.

(4) Worker’s compensation claims. Indi-
viduals who have suffered injuries that
are compensable under State or Fed-
eral worker’s compensation laws must
apply for all benefits available under
such laws.

() Benefits provided by mnon-govern-
mental organications and individuals.
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Gifts or donations made to a claimant
by a non-governmental organization or
an individual, other than wages paid by
the claimant’s employer or insurance
payments, will be disregarded in evalu-
ating claims and need not be disclosed
to the Claims Office by claimants.

§296.22-296.29 [Reserved]

Subpart D—Claims Evaluation

§296.30 Establishing injuries and dam-
ages.

(a) Burden of proof. The burden of
proving injuries and damages rests
with the claimant. A claimant may
submit for the Administrative Record a
statement explaining why the claimant
believes that the injuries and damages
are compensable and any documentary
evidence supporting the claim. Claim-
ants will provide documentation, which
is reasonably available, including pho-
tographs and video, to corroborate the
nature, extent, and value of their inju-
ries and/or to execute affidavits in a
form established by the Claims Office.
FEMA may compensate a claimant for
an injury in the absence of supporting
documentation, in its discretion, on
the strength of an affidavit or Proof of
Loss executed by the claimant, if docu-
mentary evidence substantiating the
injury is not reasonably available.
FEMA may also require an inspection
of real property. FEMA may request
that a business claimant execute an af-
fidavit, which states that the claimant
will provide documentary evidence, in-
cluding but not limited to income tax
returns, if requested by the DHS Office
of the Inspector General or the Govern-
ment Accountability Office during an
audit of the claim.

(b) Proof of Loss. All claimants are re-
quired to attest to the nature and ex-
tent of each injury for which com-
pensation is sought in the Proof of
Loss. The Proof of Loss, which will be
in a form specified by the Claims Of-
fice, must be signed by the claimant or
the claimant’s legal representative if
the claimant is not an individual or is
an individual who lacks the legal ca-
pacity to execute the Proof of Loss.
The Proof of Lioss must be signed under
penalty of perjury. Non-subrogation
claimants should submit a signed Proof
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of Loss to the Claims Office not later
than 150 days after the date when the
Notice of Loss was submitted. This
deadline may be extended at the discre-
tion of the Director of the Claims Of-
fice for good cause. If a non-subroga-
tion claimant fails to submit a signed
Proof of Loss within the timeframes
set forth in this section and does not
obtain an extension from the Director
of the Claims Office, the Claims Office
may administratively close the claim
and require the claimant to repay any
partial payments made on the claim.
Subrogation claimants will submit the
Proof of Loss contemporaneously with
filing the Notice of Loss.

(c) Release and Certification Form. All
claimants who receive compensation
under the Act are required to sign a
Release and Certification Form, in-
cluding for partial payments under
§296.33. The Release and Certification
Form must be executed by the claim-
ant or the claimant’s legal representa-
tive if the claimant is an entity or
lacks the legal capacity to execute the
Release and Certification Form. A Re-
lease and Certification Form must be
received by the Claims Office before
the Claims Office provides payment on
the claim. The United States will not
attempt to recover compensatory dam-
ages paid to a claimant who has exe-
cuted and returned a Release and Cer-
tification Form within the periods pro-
vided above, except in the case of fraud
or misrepresentation by the claimant
or the claimant’s representative, fail-
ure of the claimant to cooperate with
an audit as required by §296.36 or a ma-
terial mistake by FEMA.

(d) Authority to settle or compromise
claims. Notwithstanding any other pro-
vision of this part, the Director of the
Claims Office may extend an offer to
settle or compromise a claim or any
portion of a claim at any time during
the process outlined in this part, which
if accepted by the claimant will be
binding on the claimant and on the
United States, except that the United
States may recover funds improperly
paid to a claimant due to fraud or mis-
representation on the part of the
claimant or the claimant’s representa-
tive, a material mistake on FEMA’s
part or the claimant’s failure to co-
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operate in an audit as required by
§296.36.

§296.31 Reimbursement of claim ex-
penses.

(a) FEMA will reimburse claimants
for the reasonable costs they incur in
providing documentation requested by
the Claims Office. FEMA will also re-
imburse claimants for the reasonable
costs they incur in providing apprais-
als, or other third-party opinions that
the Claims Office deems necessary to
determine the amount of the claim.
FEMA will not reimburse claimants for
the cost of appraisals or other third-
party opinions not deemed necessary
by the Claims Office.

(b) FEMA will provide a lump sum
payment for incidental expenses in-
curred in claims preparation to claim-
ants that are awarded compensatory
damages under the Act after a properly
executed Release and Certification
Form has been returned to the Claims
Office. The amount of the lump sum
payment will be the greater of $150 or
5% of the Act’s compensatory damages
and insurance proceeds recovered by
the claimant for Hermit’s Peak/Calf
Canyon Fire related injuries (not in-
cluding the lump sum payment or mon-
ies reimbursed under the Act for the
purchase of flood insurance) but will
not exceed $25,000. Subrogation claim-
ants and claimants whose only Her-
mit’s Peak/Calf Canyon Fire related
loss is for flood insurance premiums
will not be eligible.

§296.32 Determination of compensa-
tion due to claimant.

(a) Authoriced Official’s report. After
the Claims Office has evaluated all ele-
ments of a claim as stated in the Proof
of Loss, the Authorized Official will
issue, and provide the claimant with a
copy of, the Authorized Official’s deter-
mination.

(b) Claimant’s options upon issuance of
the Authorized Official’s determination.
Not later than 120 days after the date
that appears on the Authorized Offi-
cial’s determination, the claimant
must either accept the determination
by submitting a Release and Certifi-
cation Form to FEMA and/or initiate
an Administrative Appeal in accord-
ance with §296.41. Claimants must sign
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the Release and Certification Form to
receive payment on their claims (in-
cluding for partial payments). The
claimant will receive payment of com-
pensation awarded by the Authorized
Official after FEMA receives the com-
pleted Release and Certification Form.
If the claimant does not either submit
a Release and Certification Form to
FEMA or initiate an Administrative
Appeal no later than 120 days after the
date that appears on the Authorized
Official’s determination, the claimant
will be conclusively presumed to have
accepted the Authorized Official’s de-
termination. The Director of the
Claims Office may modify the dead-
lines set forth in this subsection at the
request of a claimant for good cause
shown.

§296.33 Partial payments.

The Claims Office at the request of a
claimant may make one or more par-
tial payments on any aspect of a claim
that is severable. Receipt by a claim-
ant of a partial payment is contingent
on the claimant signing a Release and
Certification Form for the severable
part of the claim for which partial pay-
ment is being made. Acceptance of a
partial payment in no way affects a
claimant’s ability to pursue an Admin-
istrative Appeal of the Authorized Offi-
cial’s determination or to pursue other
rights afforded by the Act with respect
to any portion of a claim for which a
Release and Certification Form has not
been executed. The Claims Office deci-
sion on whether to provide a partial
payment cannot be appealed.

§296.34 Supplementing claims.

A claimant may amend the Notice of
Loss to include additional claims at
any time before signing a Proof of
Loss. After the claimant has submitted
a Proof of Loss and before submission
of a Release and Certification Form, a
claimant may request that the Direc-
tor of the Claims Office consider one or
more injuries not addressed in the
Proof of Loss. The request must be sub-
mitted in writing to the Director of the
Claims Office and received not later
than the deadline for filing an Admin-
istrative Appeal under §296.32 or No-
vember 14, 2024, whichever is earlier. It
must be supported by the claimant’s
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explanation of why the injury was not
previously reported. If good cause is
found to consider the additional injury,
the Director will determine whether
compensation is due to the claimant
for the Loss under the Administrative
Appeal procedures described in §296.41.

§296.35 Reopening a claim.

The Director of the Claims Office
may reopen a claim if requested to do
so by the claimant, notwithstanding
the submission of the Release and Cer-
tification Form, for the limited pur-
pose of considering issues raised by the
request to reopen if, not later than No-
vember 14, 2025, the claimant desires
heightened risk reduction compensa-
tion in accordance with §296.21(e)(5) or
the claimant closed the sale of real
property and wishes to present a claim
for decrease in the value of the real
property under §296.21(c)(3). Claimants
may request to reopen claims where
the claimant has incurred additional
losses under §296.21(c)(1) as part of a re-
construction in excess of those pre-
viously awarded or the Director of the
Claims Office otherwise determines
that claimant has demonstrated good
cause no later than the deadline estab-
lished by the Director of the Claims Of-
fice as published in the FEDERAL REG-
ISTER and at https:/www.fema.gov/her-
mits-peak.

§296.36 Access to records.

For purpose of audit and investiga-
tion, a claimant will grant the DHS Of-
fice of the Inspector General and the
Comptroller General of the TUnited
States access to any property that is
the subject of a claim and to any and
all books, documents, papers, and
records (including any relevant tax
records) maintained by a claimant or
under the claimant’s control per-
taining or relevant to the claim.

§296.37 Confidentiality of information.

Confidential information submitted
by individual claimants is protected
from disclosure to the extent permitted
by the Privacy Act. These protections
are described in the Privacy Act Notice
provided with the Notice of Lioss. Other
claimants should consult with FEMA
concerning the availability of confiden-
tiality protection under exemptions to
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the Freedom of Information Act and
other applicable laws before submit-
ting confidential, proprietary or trade
secret information.

§296.38-296.39 [Reserved]

Subpart E—Dispute Resolution

§296.40 Scope.

This subpart describes a claimant’s
right to bring an Administrative Ap-
peal in response to the Authorized Offi-
cial’s Determination. It also describes
the claimant’s right to pursue arbitra-
tion or seek judicial review following
an Administrative Appeal.

§296.41 Administrative appeal.

(a) Notice of appeal. A claimant may
request that the Director of the Claims
Office review the Authorized Official’s
determination by written request to
the Appeals Docket, Office of Hermit’s
Peak/Calf Canyon Claims, postmarked
or delivered within 120 days after the
date that appears on the Authorized
Official’s determination pursuant to
§296.32. The claimant will submit along
with the notice of appeal a statement
explaining why the Authorized Offi-
cial’s determination was incorrect. In-
formation regarding where to file can
be found at http:./www.fema.gov/hermits-
peak.

(b) Acknowledgement of appeal. The
Claims Office will acknowledge receipt
of an appeal. Following the receipt of a
timely filed appeal, the Director of the
Claims Office will obtain the Adminis-
trative Record from the Authorized Of-
ficial and transmit a copy to the claim-
ant.

(c) Supplemental filings. The claimant
may supplement their statement ac-
companying the appeal and provide any
additional documentary evidence sup-
porting the appeal within 60 days after
the date when the appeal is filed. The
Director of the Claims Office may ex-
tend these timeframes or authorize ad-
ditional filings either on their own ini-
tiative or in response to a request by
the claimant for good cause shown.

(d) Admissible evidence. The claimant
may rely upon any relevant evidence to
support the appeal, regardless of
whether the evidence was previously
submitted to the Claims Reviewer for

§296.41

consideration by the Authorized Offi-
cial.

(e) Obtaining evidence. The Director of
the Claims Office may request from the
claimant or from the Authorized Offi-
cial any additional information that is
relevant to the issues posed by the ap-
peal in their discretion.

(f) Conferences. The Director of the
Claims Office may schedule a con-
ference to gain a better understanding
of the issues or to explore settlement
or compromise possibilities. The claim-
ant may also request a conference.
Conferences will generally be con-
ducted virtually. In limited cir-
cumstances, the Director may convene
an in-person conference at a location in
New Mexico designated by the Direc-
tor. A claimant may request that the
Director of the Claims Office appoint a
mediator at FEMA’s expense to facili-
tate such conferences.

(g) Hearings. The Director of the
Claims Office may exercise the discre-
tion to convene an informal hearing to
receive oral testimony from witnesses
or experts. The rules under which hear-
ings will be conducted will be estab-
lished by the Director of the Claims Of-
fice and provided to the claimant. For-
mal rules of evidence applicable to
court proceedings will not be used in
hearings under this subsection. Hear-
ings will generally be conducted vir-
tually, be transcribed, and the tran-
script will be entered in the Adminis-
trative Record. In Ilimited cir-
cumstances, the Director may convene
an in-person hearing at a location in
New Mexico designated by the Direc-
tor.

(h) Decision on appeal. After the allot-
ted time for submission of evidence has
passed, the Director of the Claims Of-
fice will close the Administrative
Record and render a written decision
on the Administrative Appeal. The Di-
rector of the Claims Office’s decision
on the Administrative Appeal will con-
stitute the final decision of the Admin-
istrator of FEMA under sections
104(d)(2)(B) and 104(i)(1) of the Act.

(i) Claimant’s options following appeal.
The claimant’s concurrence with the
decision in the Administrative Appeal
will be conclusively presumed unless
the claimant initiates arbitration in
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accordance with §296.42 or seeks judi-
cial review in accordance with §296.43.
If the claimant concurs with the Direc-
tor’s determination, payment of any
additional damages awarded by the Di-
rector will be made to the claimant
upon receipt of a properly executed Re-
lease and Certification Form.

§296.42 Arbitration.

(a) Initiating arbitration. A claimant
who is dissatisfied with the outcome of
the Administrative Appeal may elect
to submit the dispute to a binding arbi-
tration process. A claimant may ini-
tiate arbitration by submitting a writ-
ten request to the Arbitration Admin-
istrator for Hermit’s Peak/Calf Canyon
Claims. Additional information regard-
ing how to submit a written arbitra-
tion request can be found at http:/
www.fema.gov/hermits-peak. The written
request for arbitration must be elec-
tronically stamped or postmarked no
later than 60 days after the date that
appears on the Administrative Appeal
decision.

(b) Permissible claims. A claimant may
not arbitrate an issue unless it was
raised and decided in the Administra-
tive Appeal. Arbitration will be con-
ducted on the evidence in the Adminis-
trative Record. Evidence not pre-
viously entered into the Administra-
tive Record will not be considered.

(c) Selection of arbitrator. The Arbitra-
tion Administrator will maintain a list
of qualified arbitrators who have
agreed to serve. The arbitration will be
decided by one arbitrator if the amount
in dispute is $500,000 or less and a panel
of three arbitrators if the amount in
dispute exceeds $500,000. Arbitrators
will be assigned by the Arbitration Ad-
ministrator through a random drawing.

(d) Conduct of arbitration. Pursuant to
guidelines from the Arbitration Admin-
istrator, which will be provided di-
rectly to claimants who have filed a re-
quest for arbitration, the arbitration
process will include an arbitration
hearing with consideration of the
claimant’s written request for arbitra-
tion, the Administrative Record, and
oral testimony. Hearings will generally
be conducted virtually. In limited cir-
cumstances, the arbitrator may con-
vene an in-person hearing at a location
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in New Mexico designated by the Arbi-
tration Administrator.

(e) Decision. After a hearing and re-
viewing the evidence, the arbitrator(s)
will render a written decision and will
transmit the decision to the Arbitra-
tion Administrator, the claimant, and
the Director of the Claims Office. If a
panel of three arbitrators conducts the
arbitration, at least two of the three
arbitrators must sign the decision. The
arbitrator(s) should render a decision
no later than 10 Days after a hearing is
concluded. The Arbitration Adminis-
trator may extend the time for a deci-
sion with notice to the claimant and
the Director of the Claims Office. The
decision will establish the compensa-
tion due to the claimant, if any, and
the reasons therefor.

(f) Action on arbitration decision. The
Arbitration Administrator will forward
the arbitration decision to the claim-
ant and, if additional compensation is
awarded to the claimant, a Release and
Certification Form. Additional com-
pensation awarded in the arbitration
will be paid to the claimant after the
signed Release and Certification Form
is received by the Arbitration Adminis-
trator.

(g) Final decision. The decision of the
arbitrator(s) will be final and binding
on all parties and will not be subject to
any administrative or judicial review.
The arbitrator(s) may correct clerical,
typographical or computational errors
as requested by the Arbitration Admin-
istrator.

(h) Administration of arbitration. The
Arbitration Administrator oversees ar-
bitration procedures and will resolve
any procedural disputes arising in the
course of the arbitration.

(i) Expenses. The Arbitration Admin-
istrator will pay all fees and expenses
of the arbitrator(s). The claimant is re-
sponsible for any expenses they incur,
including travel costs.

§296.43 Judicial review.

As an alternative to arbitration, a
claimant dissatisfied with the outcome
of an Administrative Appeal may seek
judicial review of the decision by
bringing a civil lawsuit against FEMA
in the United States District Court for
the District of New Mexico. This law-
suit must be brought within 60 Days of
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the date that appears on the Adminis- FEMA’s decision if it is supported by
trative Appeal decision. Pursuant to substantial evidence on the record con-
section 104(i) of the Act, the court may sidered as a whole.

only consider evidence in the Adminis-

trative Record. The court will uphold PARTS 297-299 [RESERVED]
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