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with the Director of the Claims Office. 
If the claimant remains dissatisfied 
after the appeal is decided, the dispute 
may be resolved through binding arbi-
tration or heard in the United States 
District Court for the District of New 
Mexico. 

§§ 296.6–296.9 [Reserved] 

Subpart B—Bringing a Claim 
Under the Hermit’s Peak/Calf 
Canyon Fire Assistance Act 

§ 296.10 Filing a claim under the Her-
mit’s Peak/Calf Canyon Fire Assist-
ance Act. 

(a) Any Injured Person may bring a 
claim under the Act by filing a Notice 
of Loss. A claim submitted on any form 
other than a Notice of Loss will not be 
accepted. The claimant must provide a 
brief description of each injury on the 
Notice of Loss. 

(b) A single Notice of Loss may be 
submitted on behalf of a household 
containing Injured Persons provided 
that all Injured Persons on whose be-
half the claim is presented are identi-
fied. 

(c) The Notice of Loss must be signed 
by each claimant, if the claimant is an 
individual, or by a duly authorized 
legal representative of each claimant, 
if the claimant is an entity or an indi-
vidual who lacks the legal capacity to 
sign the Notice of Loss. If one is sign-
ing a Notice of Loss as the legal rep-
resentative of a claimant, the signer 
must disclose their relationship to the 
claimant. FEMA may require a legal 
representative to submit evidence of 
their authority to act. 

(d) The Claims Office will provide No-
tice of Loss forms through the mail, 
electronically, in person at the Claims 
Office or by telephone request. The No-
tice of Loss form can also be 
downloaded from the internet at https:// 
www.fema.gov/hermits-peak. 

(e) A Notice of Loss may be filed with 
the Claims Office by mail, electroni-
cally, or in person. Details regarding 
the filing process can be found at 
https://www.fema.gov/hermits-peak. 

(f) A Notice of Loss that is completed 
and properly signed is deemed to be 
filed on the date it is received and ac-
knowledged by the Claims Office. 

§ 296.11 Deadline for notifying FEMA 
of injuries. 

The deadline for filing a Notice of 
Loss is November 14, 2024. Except as 
provided in § 296.35 with respect to a re-
quest to reopen a claim, an injury that 
has not been described: on a Notice of 
Loss, on a supplement to a Notice of 
Loss or a request to supplement a No-
tice of Loss under § 296.34 received by 
the Claims Office on or before Novem-
ber 14, 2024 cannot be compensated 
under the Act. The Act establishes this 
deadline and does not provide any ex-
tensions of the filing deadline. 

§ 296.12 Election of remedies. 

(a) An Injured Person who accepts a 
final award under the Act waives the 
right to pursue all claims for injuries 
arising out of or relating to the same 
subject matter against the United 
States or any employee, officer, or 
agency of the United States through 
the Federal Tort Claims Act or a civil 
action authorized by any other provi-
sion of law. 

(b) An Injured Person who accepts a 
final award through a Federal Tort 
Claims Act claim or a civil action 
against the United States or any em-
ployee, officer, or agency of the United 
States relating to the Hermit’s Peak/ 
Calf Canyon Fire waives the right to 
pursue any claim arising out of or re-
lating to the same subject matter 
under the Act. 

§ 296.13 Subrogation. 

An insurer or other third party with 
the rights of a subrogee, who has com-
pensated an injured person for Hermit’s 
Peak/Calf Canyon Fire related injuries, 
may file a Notice of Loss under the Act 
for the subrogated claim. A subrogee 
may file a Notice of Loss without re-
gard to whether the Injured Person 
who received payment from the 
subrogee filed a Notice of Loss. A Sub-
rogation Notice of Loss should be filed 
after the subrogee has made all pay-
ments that it believes the Injured Per-
son is entitled to receive for Hermit’s 
Peak/Calf Canyon Fire related injuries 
under the terms of the insurance policy 
or other agreement between the 
subrogee and the Injured Person, but 
not later than November 14, 2024. By 
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filing a Notice of Loss for any sub-
rogated claim, the subrogee elects the 
Act as its exclusive remedy against the 
United States or any employee, officer, 
or agency of the United States for all 
subrogated claims arising out of the 
Hermit’s Peak/Calf Canyon Fire. Sub-
rogation claims must be made on a No-
tice of Loss form furnished by the 
Claims Office and such claims will be 
paid only after paying claims sub-
mitted by injured persons that are not 
insurance companies seeking payment 
as subrogees. 

§ 296.14 Assignments. 

Assignment of claims and the right 
to receive compensation for claims 
under the Act is prohibited and will 
not be recognized by FEMA. 

§§ 296.15–296.19 [Reserved] 

Subpart C—Compensation Avail-
able Under the Hermit’s Peak/ 
Calf Canyon Fire Assistance 
Act 

§ 296.20 Prerequisite to compensation. 

In order to receive compensation 
under the Act, a claimant must be an 
Injured Person who suffered an injury 
as a result of the Hermit’s Peak/Calf 
Canyon Fire and sustained damages. 

§ 296.21 Allowable damages. 

(a) Allowable damages. The Act pro-
vides for the payment of actual com-
pensatory damages for injury or loss of 
property, business loss, and financial 
loss. The laws of the State of New Mex-
ico will apply to the calculation of 
damages. Damages must be reasonable 
in amount. 

(b) Exclusions. Punitive damages, 
statutory damages under section 30–32– 
4 of the New Mexico Statutes Anno-
tated (2019), interest on claims, attor-
ney’s fees and agents’ fees incurred in 
prosecuting a claim under the Act or 
an insurance policy, and adjusting 
costs incurred by an insurer or other 
third party with the rights of a 
subrogee that may be owed by a claim-
ant as a consequence of receiving an 
award are not recoverable from FEMA. 
The cost to a claimant of prosecuting a 
claim under the Act does not con-
stitute compensatory damages and is 

not recoverable from FEMA, except as 
provided in § 296.31(b). 

(c) Loss of property. Compensatory 
damages may be awarded for an unin-
sured or underinsured property loss, a 
decrease in the value of real property, 
damage to physical infrastructure, cost 
resulting from lost subsistence, cost of 
reforestation or revegetation not cov-
ered by any other Federal program, 
and any other loss that the Adminis-
trator determines to be appropriate for 
inclusion as a loss of property. 

(1) Real property and contents. Com-
pensatory damages for the damage or 
destruction of real property and its 
contents may include the reasonable 
cost of reconstruction of a structure 
comparable in design, construction ma-
terials, size, and improvements, taking 
into account post-fire construction 
costs in the community in which the 
structure existed before the fire and 
current building codes and standards. 
Compensatory damages may also in-
clude the cost of removing debris and 
burned trees, including hazardous ma-
terials or soils, stabilizing the land, re-
placing contents, and compensation for 
any decrease in the value of land on 
which the structure sat pursuant to 
paragraph (c)(3) of this section. 

(2) Reforestation and revegetation. 
Compensatory damages may be award-
ed for the cost of replacement of de-
stroyed trees and landscaping. 

(3) Decrease in the value of real prop-
erty. Compensatory damages may be 
awarded for a decrease in the value of 
real property that a claimant owned 
before the Hermit’s Peak/Calf Canyon 
Fire if: 

(i) The claimant sells the real prop-
erty in a good faith, arm’s length 
transaction that is closed no later than 
November 14, 2024 and realizes a loss in 
the pre-fire value; or 

(ii) The claimant can establish that 
the value of the real property was sig-
nificantly diminished long-term as a 
result of the Hermit’s Peak/Calf Can-
yon Fire. 

(4) Subsistence. Compensatory dam-
ages will be awarded for lost Subsist-
ence Resources. 

(i) FEMA may reimburse an injured 
party for the reasonable cost of replac-
ing Subsistence Resources customarily 
and traditionally used by the claimant 
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