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Subpart A—General Provisions

§50.1 What is the purpose of this part?

This part sets forth the Department’s
administrative procedure and criteria
for reestablishing a formal govern-
ment-to-government relationship be-
tween the United States and the Native
Hawaiian community that will allow:

(a) The Native Hawaiian community
to more effectively exercise its inher-
ent sovereignty and self-determina-
tion; and

(b) The United States to more effec-
tively implement and administer:

(1) The special political and trust re-
lationship that exists between the
United States and the Native Hawaiian
community, as recognized by Congress;
and

(2) The Federal programs, services,
and benefits that Congress created spe-
cifically for the Native Hawaiian com-
munity (see, e.g., 12 U.S.C. 1715z-13b; 20
U.S.C. 80q et seq.; 20 U.S.C. 7511 et seq.;
25 U.S.C. 3001 et seq.; 26 U.S.C. 4221 et
seq.; 42 U.S.C. 2991 et seq.; 42 U.S.C.
3057g et seq.; 42 U.S.C. 11701 et seq.; 54
U.S.C. 302706).

§50.2 How will reestablishment of this
formal government-to-government
relationship occur?

A Native Hawaiian government seek-
ing to reestablish a formal govern-
ment-to-government relationship with

595



§50.3

the United States under this part must
submit to the Secretary a request as
described in §50.10. Reestablishment of
a formal government-to-government
relationship will occur if the Secretary
grants the request as described in
§§50.40 through 50.43.

§50.3 May the Native Hawaiian com-
munity reorganize itself based on
island or other geographic, histor-
ical, or cultural ties?

The Secretary will reestablish a for-
mal government-to-government rela-
tionship with only one sovereign Na-
tive Hawaiian government, which may
include political subdivisions with lim-
ited powers of self-governance defined
in the Native Hawaiian government’s
governing document.

§50.4 What definitions apply to terms
used in this part?

As used in this part, the following
terms have the meanings given in this
section:

Continental United States means the
contiguous 48 states and Alaska.

Department means the Department of
the Interior.

DHHL means the Department of Ha-
waiian Home Lands, or the agency or
department of the State of Hawaii that
is responsible for administering the
HHCA.

Federal Indian programs, services, and
benefits means any federally funded or
authorized special program, service, or
benefit provided by the United States
to any Indian or Alaska Native tribe,
band, nation, pueblo, village, or com-
munity in the continental TUnited
States that the Secretary of the Inte-
rior acknowledges to exist as an Indian
tribe, or to its members, because of
their status as Indians.

Federal Native Hawaiian programs,
services, and benefits means any feder-
ally funded or authorized special pro-
gram, service, or benefit provided by
the United States to a Native Hawaiian
government, its political subdivisions
(if any), its members, the Native Ha-
waiian community, Native Hawaiians,
or HHCA Native Hawaiians, because of
their status as Native Hawaiians.

Governing document means a written
document (e.g., constitution) embody-
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ing a government’s fundamental and
organic law.

Hawaiian home lands means all lands
given the status of Hawaiian home
lands under the HHCA (or cor-
responding provisions of the Constitu-
tion of the State of Hawaii), the
HHLRA, or any other Act of Congress,
and all lands acquired pursuant to the
HHCA.

HHCA means the Hawaiian Homes
Commission Act, 1920 (Act of July 9,
1921, 42 Stat. 108), as amended.

HHCA Native Hawaiian means a Na-
tive Hawaiian individual who meets
the definition of ‘‘native Hawaiian” in
HHCA sec. 201(a)(7).

HHLRA means the Hawaiian Home
Lands Recovery Act (Act of November
2, 1995, 109 Stat. 357), as amended.

Native Hawaiian means any indi-
vidual who is a descendant of the ab-
original people who, prior to 1778, occu-
pied and exercised sovereignty in the
area that now constitutes the State of
Hawaii.

Native Hawaiian community means the
distinct Native Hawaiian indigenous
political community that Congress, ex-
ercising its plenary power over Native
American affairs, has recognized and
with which Congress has implemented
a special political and trust relation-
ship.

Native Hawaiian Governing Entity
means the Native Hawaiian commu-
nity’s representative sovereign govern-
ment with which the Secretary rees-
tablishes a formal government-to-gov-
ernment relationship.

Request means an express written
submission to the Secretary asking for
recognition as the Native Hawaiian
Governing Entity.

Requester means the government that
submits to the Secretary a request
seeking to be recognized as the Native
Hawaiian Governing Entity.

Secretary means the Secretary of the
Interior or that officer’s authorized
representative.

Sponsor means an individual who
makes a sworn statement that another
individual is:

(1) A Native Hawaiian or an HHCA
Native Hawaiian; and

(2) The sponsor’s parent, child, sib-
ling, grandparent, grandchild, aunt,
uncle, niece, nephew, or first cousin.
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State means the State of Hawaii, in-
cluding its departments and agencies.

Sworn statement means a statement
based on personal knowledge and made
under oath or affirmation which, if
false, is punishable under Federal or
state law.

Subpart B—Criteria for Reestab-
lishing a Formal Government-
to-Government Relationship

§50.10 What are the required elements
of a request to reestablish a formal
government-to-government rela-
tionship with the United States?

A request must include the following
seven elements:

(a) A written narrative with sup-
porting documentation thoroughly de-
scribing how the Native Hawaiian com-
munity drafted the governing docu-
ment, as described in §50.11;

(b) A written narrative with sup-
porting documentation thoroughly de-
scribing how the Native Hawaiian com-
munity determined who could partici-
pate in ratifying the governing docu-
ment, consistent with §50.12;

(c) The duly ratified governing docu-
ment, as described in §50.13;

(d) A written narrative with sup-
porting documentation thoroughly de-
scribing how the Native Hawaiian com-
munity adopted or approved the gov-
erning document in a ratification ref-
erendum, as described in §50.14;

(e) A written narrative with sup-
porting documentation thoroughly de-
scribing how and when elections were
conducted for government offices iden-
tified in the governing document, as
described in §50.15;

(f) A duly enacted resolution of the
governing body authorizing an officer
to certify and submit to the Secretary
a request seeking the reestablishment
of a formal government-to-government
relationship with the United States;
and

(g) A certification, signed and dated
by the authorized officer, stating that
the submission is the request of the
governing body.

§50.11 What process is required in
drafting the governing document?

The written narrative thoroughly de-
scribing the process for drafting the

§50.12

governing document must describe how
the process ensured that the document
was based on meaningful input from
representative segments of the Native
Hawaiian community and reflects the
will of the Native Hawaiian commu-
nity.

§50.12 What documentation is re-
quired to demonstrate how the Na-
tive Hawaiian community deter-
mined who could participate in
ratifying the governing document?

The written narrative thoroughly de-
scribing how the Native Hawaiian com-
munity determined who could partici-
pate in ratifying the governing docu-
ment must explain how the Native Ha-
waiian community prepared its list of
eligible voters consistent with para-
graph (a) of this section. The narrative
must explain the processes the Native
Hawaiian community used to verify
that the potential voters were Native
Hawaiians consistent with paragraph
(b) of this section, and to verify which
of those potential voters were also
HHCA Native Hawaiians, consistent
with paragraph (c) of this section, and
were therefore eligible to vote. The
narrative must explain the processes,
requirements, and conditions for use of
any sworn statements and explain how
those processes, requirements, and con-
ditions were reasonable and reliable for
verifying Native Hawaiian descent.

(a) Preparing the voter list for the Rati-
fication Referendum. The Native Hawai-
ian community must prepare a list of
Native Hawaiians eligible to vote in
the ratification referendum.

(1) The list of Native Hawaiians eligi-
ble to vote in the ratification ref-
erendum must:

(i) Be based on reliable proof of Na-
tive Hawaiian descent;

(ii) Be made available for public in-
spection;

(iii) Be compiled in a manner that al-
lows individuals to contest their exclu-
sion from or inclusion on the list;

(iv) Include adults who demonstrated
that they are Native Hawaiians in ac-
cordance with paragraph (b) of this sec-
tion;

(v) Include adults who demonstrated
that they are HHCA Native Hawaiians
in accordance with paragraph (c) of
this section;
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§50.13

(vi) Identify voters who are HHCA
Native Hawaiians;

(vii) Not include persons who will be
younger than 18 years of age on the
last day of the ratification referendum;
and

(viii) Not include persons who re-
quested to be removed from the list.

(2) The community must make rea-
sonable and prudent efforts to ensure
the integrity of its list.

(3) Subject to paragraphs (a)(1l) and
(2) of this section, the community may
rely on a roll of Native Hawaiians pre-
pared by the State under State law.

(b) Verifying that a potential voter is a
Native Hawaiian. A potential voter may
meet the definition of a Native Hawai-
ian by:

(1) Enumeration on a roll or other
list prepared by the State under State
law, where enumeration is based on
documentation that verifies Native Ha-
waiian descent;

(2) Meeting the requirements of para-
graph (c) of this section;

(3) A sworn statement by the poten-
tial voter that he or she:

(i) Is enumerated on a roll or other
list prepared by the State under State
law, where enumeration is based on
documentation that verifies Native Ha-
waiian descent;

(ii) Is identified as Native Hawaiian
(or some equivalent term) on a birth
certificate issued by a state or terri-
tory;

(iii) Is identified as Native Hawaiian
(or some equivalent term) in a Federal,
state, or territorial court order deter-
mining ancestry;

(iv) Can provide records documenting
current or prior enrollment as a Native
Hawaiian in a Kamehameha Schools
program; or

(v) Can provide records documenting
generation-by-generation descent from
a Native Hawaiian ancestor;

(4) A sworn statement from a sponsor
who meets the requirements of para-
graph (b)(1), (2), or (3) of this section
that the potential voter is Native Ha-
waiian; or

(5) Other similarly reliable means of
establishing generation-by-generation
descent from a Native Hawaiian ances-
tor.

(c) Verifying that a potential voter is an
HHCA Native Hawaiian. A potential
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voter may meet the definition of an
HHCA Native Hawaiian by:

(1) Records of DHHL, including enu-
meration on a roll or other list pre-
pared by DHHL, documenting eligi-
bility under HHCA sec. 201(a)(7);

(2) A sworn statement by the poten-
tial voter that he or she:

(i) Is enumerated on a roll or other
list prepared by DHHL, documenting
eligibility under HHCA sec. 201(a)(7);

(ii) Is identified as eligible under
HHCA sec. 201(a)(7) in specified State
or territorial records;

(iii) Is identified as eligible under
HHCA sec. 201(a)(7) in a Federal, state,
or territorial court order; or

(iv) Can provide records documenting
eligibility under HHCA sec. 201(a)(7)
through generation-by-generation de-
scent from a Native Hawaiian ancestor
or ancestors;

(3) A sworn statement from a sponsor
who meets the requirements of para-
graph (c)(1) or (2) of this section that
the potential voter is an HHCA Native
Hawaiian; or

(4) Other similarly reliable means of
establishing eligibility under HHCA
sec. 201(a)(7).

§50.13 What must be included in the
governing document?

The governing document must:

(a) State the government’s official
name;

(b) Prescribe the manner in which
the government exercises its sovereign
powers;

(c) Establish the institutions and
structure of the government, and of its
political subdivisions (if any) that are
defined in a fair and reasonable man-
ner;

(d) Authorize the government to ne-
gotiate with governments of the United
States, the State, and political subdivi-
sions of the State, and with non-gov-
ernmental entities;

(e) Provide for periodic elections for
government offices identified in the
governing document;

(f) Describe the criteria for member-
ship, which:

(1) Must permit HHCA Native Hawai-
ians to enroll;

(2) May permit Native Hawaiians who
are not HHCA Native Hawaiians, or
some defined subset of that group that
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is not contrary to Federal law, to en-
roll;

(3) Must exclude persons who are not
Native Hawaiians;

(4) Must establish that membership is
voluntary and may be relinquished vol-
untarily; and

(5) Must exclude persons who volun-
tarily relinquished membership;

(g) Protect and preserve Native Ha-
waiians’ rights, protections, and bene-
fits under the HHCA and the HHLRA;

(h) Protect and preserve the liberties,
rights, and privileges of all persons af-
fected by the government’s exercise of
its powers, see 25 U.S.C. 1301 et seq.;

(i) Describe the procedures for pro-
posing and ratifying amendments to
the governing document; and

(j) Not contain provisions contrary to
Federal law.

§50.14 What information about the
ratification referendum must be in-
cluded in the request?

The written narrative thoroughly de-
scribing the ratification referendum
must include the following informa-
tion:

(a) A certification of the results of
the ratification referendum including:

(1) The date or dates of the ratifica-
tion referendum;

(2) The number of Native Hawaiians,
regardless of whether they were HHCA
Native Hawaiians, who cast a vote in
favor of the governing document;

(3) The total number of Native Ha-
waiians, regardless of whether they
were HHCA Native Hawaiians, who cast
a ballot in the ratification referendum;

(4) The number of HHCA Native Ha-
waiians who cast a vote in favor of the
governing document; and

(5) The total number of HHCA Native
Hawaiians who cast a ballot in the
ratification referendum.

(b) A description of how the Native
Hawaiian community conducted the
ratification referendum that dem-
onstrates:

(1) How and when the Native Hawai-
ian community made the full text of
the proposed governing document (and
a brief impartial description of that
document) available to Native Hawai-
ians prior to the ratification ref-
erendum, through the Internet, the

§50.15

news media, and other means of com-
munication;

(2) How and when the Native Hawai-
ian community notified Native Hawai-
ians about how and when it would con-
duct the ratification referendum;

(3) How the Native Hawaiian commu-
nity accorded Native Hawaiians a rea-
sonable opportunity to vote in the rati-
fication referendum;

(4) How the Native Hawaiian commu-
nity prevented voters from casting
more than one ballot in the ratifica-
tion referendum; and

(5) How the Native Hawaiian commu-
nity ensured that the ratification ref-
erendum:

(i) Was free and fair;

(ii) Was held by secret ballot or
equivalent voting procedures;

(iii) Was open to all persons who were
verified as satisfying the definition of a
Native Hawaiian (consistent with
§50.12) and were 18 years of age or
older, regardless of residency;

(iv) Did not include in the vote tal-
lies votes cast by persons who were not
Native Hawaiians; and

(v) Did not include in the vote tallies
for HHCA Native Hawaiians votes cast
by persons who were not HHCA Native
Hawaiians.

(c) A description of how the Native
Hawaiian community verified whether
a potential voter in the ratification
referendum was a Native Hawaiian and
whether that potential voter was also
an HHCA Native Hawaiian, consistent
with §50.12.

§50.15 What information about the
elections for government offices
must be included in the request?

The written narrative thoroughly de-
scribing how and when elections were
conducted for government offices iden-
tified in the governing document, in-
cluding members of the governing
body, must show that the elections
were:

(a) Free and fair;

(b) Held by secret ballot or equiva-
lent voting procedures; and

(c) Open to all eligible Native Hawai-
ian members as defined in the gov-
erning document.
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§50.16

§50.16 What criteria will the Secretary
apply when deciding whether to re-
establish the formal government-to-
government relationship?

The Secretary will grant a request if
the Secretary determines that each cri-
terion on the following list of eight cri-
teria has been met:

(a) The request includes the seven re-
quired elements described in §50.10;

(b) The process by which the Native
Hawaiian community drafted the gov-
erning document met the requirements
of §50.11;

(c) The process by which the Native
Hawaiian community determined who
could participate in ratifying the gov-
erning document met the requirements
of §50.12;

(d) The duly ratified governing docu-
ment, submitted as part of the request,
meets the requirements of §50.13;

(e) The ratification referendum for
the governing document met the re-
quirements of §50.14(b) and (c) and was
conducted in a manner not contrary to
Federal law;

(f) The elections for the government
offices identified in the governing doc-
ument, including members of the gov-
erning body, were consistent with
§50.15 and were conducted in a manner
not contrary to Federal law;

(g) The number of votes that Native
Hawaiians, regardless of whether they
were HHCA Native Hawaiians, cast in
favor of the governing document ex-
ceeded half of the total number of bal-
lots that Native Hawaiians cast in the
ratification referendum: Provided, that
the number of votes cast in favor of the
governing document in the ratification
referendum was sufficiently large to
demonstrate broad-based community
support among Native Hawaiians; and
Provided Further, that, if fewer than
30,000 Native Hawaiians cast votes in
favor of the governing document, this
criterion is not satisfied; and Provided
Further, that, if more than 50,000 Na-
tive Hawaiians cast votes in favor of
the governing document, the Secretary
shall apply a presumption that this cri-
terion is satisfied; and

(h) The number of votes that HHCA
Native Hawaiians cast in favor of the
governing document exceeded half of
the total number of ballots that HHCA
Native Hawaiians cast in the ratifica-
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tion referendum: Provided, that the
number of votes cast in favor of the
governing document in the ratification
referendum was sufficiently large to
demonstrate broad-based community
support among HHCA Native Hawai-
ians; and Provided Further, that, if
fewer than 9,000 HHCA Native Hawai-
ians cast votes in favor of the gov-
erning document, this criterion is not
satisfied; and Provided Further, that, if
more than 15,000 HHCA Native Hawai-
ians cast votes in favor of the gov-
erning document, the Secretary shall
apply a presumption that this criterion
is satisfied.

Subpart C—Process for Reestab-
lishing a Formal Government-
to-Government Relationship

SUBMITTING A REQUEST

§50.20 How may a request be sub-
mitted?

If the Native Hawaiian community
seeks to reestablish a formal govern-
ment-to-government relationship with
the United States, the request under
this part must be submitted to the Sec-
retary, Department of the Interior, 1849
C Street NW., Washington, DC 20240.

§50.21 Is the Department available to
provide technical assistance?

Yes. The Department may provide
technical assistance to facilitate com-
pliance with this part and with other
Federal law, upon request for assist-
ance.

PUBLIC COMMENTS AND RESPONSES TO
PuBLIC COMMENTS

§50.30 What opportunity will the pub-
lic have to comment on a request?

(a) Within 20 days after receiving a
request that appears to the Depart-
ment to be consistent with §§50.10 and
50.16(g) and (h), the Department will:

(1) Publish in the FEDERAL REGISTER
notice of receipt of the request and no-
tice of the opportunity for the public,
within 60 days following publication of
the FEDERAL REGISTER notice, to sub-
mit comment and evidence on whether
the request meets the criteria de-
scribed in §50.16; and

(2) Post on the Department Web site:
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(i) The request, including the gov-
erning document;

(ii) The name and mailing address of
the requester;

(iii) The date of receipt; and

(iv) Notice of the opportunity for the
public, within 60 days following publi-
cation of the FEDERAL REGISTER no-
tice, to submit comment and evidence
on whether the request meets the cri-
teria described in §50.16.

(b) Within 20 days after the close of
the comment period, the Department
will post on its Web site any comment
or notice of evidence relating to the re-
quest that was timely submitted to the
Department in accordance with para-
graphs (a)(1) and (a)(2)(iv) of this sec-
tion.

§50.31 What opportunity will the re-
quester have to respond to com-
ments?

Following the Web site posting de-
scribed in §50.30(b), the requester will
have 60 days to respond to any com-
ment or evidence that was timely sub-
mitted to the Department in accord-
ance with §50.30(a)(1) and (a)(2)(iv).

§50.32 May the deadlines in this part
be extended?

Yes. Upon a finding of good cause,
the Secretary may extend any deadline
in §50.30 or §50.31 by a maximum of 90
days and post on the Department Web
site the length of and the reasons for
the extension: Provided, that any re-
quest for an extension of time is in
writing and sets forth good cause.

THE SECRETARY’S DECISION

§50.40 When will the Secretary issue a
decision?

The Secretary will apply the criteria
described in §50.16 and endeavor to ei-
ther grant or deny a request within 120
days of determining that the request-
er’s submission is complete and after
receiving all the information described
in §§50.30 and 50.31. The Secretary may
request additional documentation and
explanation from the requester or the
public with respect to the material
submitted, including whether the re-
quest is consistent with this part. If
the Secretary is unable to act within
120 days, the Secretary will provide no-
tice to the requester, and include an

§50.44

explanation of the need for more time
and an estimate of when the decision
will issue.

§50.41 What will the Secretary’s deci-
sion include?

The decision will respond to signifi-
cant public comments and summarize
the evidence, reasoning, and analyses
that are the basis for the Secretary’s
determination regarding whether the
request meets the criteria described in
§50.16 and is consistent with this part.

§50.42 When will the Secretary’s deci-
sion take effect?

The Secretary’s decision will take ef-
fect 30 days after the publication of no-
tice in the FEDERAL REGISTER.

§50.43 What does it mean for the Sec-
retary to grant a request?

When a decision granting a request
takes effect, the requester will imme-
diately be identified as the Native Ha-
waiian Governing Entity (or the offi-
cial name stated in that entity’s gov-
erning document), the special political
and trust relationship between the
United States and the Native Hawaiian
community will be reaffirmed, and a
formal government-to-government re-
lationship will be reestablished with
the Native Hawaiian Governing Entity
as the sole representative sovereign
government of the Native Hawaiian
community.

§50.44 How will the formal govern-
ment-to-government relationship
between the United States Govern-
ment and the Native Hawaiian Gov-
erning Entity be implemented?

(a) Upon reestablishment of the for-
mal government-to-government rela-
tionship, the Native Hawaiian Gov-
erning Entity will have the same for-
mal government-to-government rela-
tionship under the United States Con-
stitution and Federal law as the formal
government-to-government relation-
ship between the United States and a
federally-recognized tribe in the conti-
nental United States, in recognition of
the existence of the same inherent sov-
ereign governmental authorities, sub-
ject to the limitation set forth in para-
graph (d) of this section.

(b) The Native Hawaiian Governing
Entity will be subject to the plenary
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authority of Congress to the same ex-
tent as are federally-recognized tribes
in the continental United States.

(c) Absent Federal law to the con-
trary, any member of the Native Ha-
waiian Governing Entity presump-
tively will be eligible for current Fed-
eral Native Hawaiian programs, serv-
ices, and benefits.

(d) The Native Hawaiian Governing
Entity, its political subdivisions C(f
any), and its members will not be eligi-
ble for Federal Indian programs, serv-
ices, and benefits unless Congress ex-
pressly and specifically has declared
the Native Hawaiian community, the
Native Hawaiian Governing Entity (or
the official name stated in that enti-
ty’s governing document), its political
subdivisions (if any), its members, Na-
tive Hawaiians, or HHCA Native Ha-
waiians to be eligible.

(e) Reestablishment of the formal
government-to-government relation-
ship will not authorize the Native Ha-
waiian Governing Entity to sell, dis-
pose of, lease, tax, or otherwise encum-
ber Hawaiian home lands or interests
in those lands, or to diminish any Na-
tive Hawaiian’s rights, protections, or
benefits, including any immunity from
State or local taxation, granted by:

(1) The HHCA;

(2) The HHLRA;

(3) The Act of March 18, 1959, 73 Stat.
4; or

(4) The Act of November 11, 1993, secs.
10001-10004, 107 Stat. 1418, 1480-84.

(f) Reestablishment of the formal
government-to-government relation-
ship does not affect the title, jurisdic-
tion, or status of Federal lands and
property in Hawaii.

(g) Nothing in this part impliedly
amends, repeals, supersedes, abrogates,
or overrules any applicable Federal
law, including case law, affecting the
privileges, immunities, rights, protec-
tions, responsibilities, powers, limita-
tions, obligations, authorities, or juris-
diction of any federally-recognized
tribe in the continental United States.

PARTS 51-99 [RESERVED]
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Subpart B—Appraiser Qualifications

100.200 What are the minimum qualifica-
tions for qualified appraisers?

100.201 Does a qualified appraiser have au-
thority to conduct appraisals or valu-
ations of any type of Indian property?

100.202 Will the Secretary verify the ap-
praiser’s qualifications?

100.203 What must the Tribe or individual
Indian submit to the Secretary for
verification of the appraiser’s qualifica-
tions?

100.204 When must the Tribe or individual
Indian submit a package for Secretarial
verification of appraiser qualifications?

Subpart C—Appraisals and Valuations;
Departmental Review and Waivers

100.300 Must I submit an appraisal or valu-
ation to the Department?

100.301 Will the Department review and ap-
prove my appraisal or valuation?

100.302 May I request Departmental review
of an appraisal even if a qualified ap-
praiser completed the appraisal or valu-
ation?

100.303 What happens if the Indian Tribe or
individual Indian does not agree with the
submitted appraisal or valuation?

100.304 Is the Department liable if it ap-
proves a transaction for Indian property
based on an appraisal or valuation pre-
pared by a qualified appraiser?

AUTHORITY: 5 U.S.C. 301; Pub. L. 114-178.

SOURCE: 82 FR 28783, June 26, 2017, unless
otherwise noted.

Subpart A—General Provisions

§100.100 What terms I should know
for this part?

Appraisal means a written statement
independently and impartially pre-
pared by a qualified appraiser setting
forth an opinion of defined value of an
adequately described property as of a
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