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arrested, as provided in the Act of Feb-
ruary 6, 1905 (33 Stat. 700) any person or 
persons who appropriate, excavate, in-
jure, or destroy any historic or pre-
historic ruin or monument, or any ob-
ject of antiquity on lands under the su-
pervision of the Secretaries of Agri-
culture, Army, and Interior, respec-
tively. 

§ 3.16 Seizure. 

Any object of antiquity taken, or col-
lection made, on lands owned or con-
trolled by the United States, without a 
permit, as prescribed by the act and 
this part, or there taken or made, con-
trary to the terms of the permit, or 
contrary to the act and this part, may 
be seized wherever found and at any 
time, by the proper field officer or by 
any person duly authorized by the Sec-
retary having jurisdiction, and dis-
posed of as the Secretary shall deter-
mine, by deposit in the proper national 
depository or otherwise. 

§ 3.17 Preservation of collection. 

Every collection made under the au-
thority of the act and of this part shall 
be preserved in the public museum des-
ignated in the permit and shall be ac-
cessible to the public. No such collec-
tion shall be removed from such public 
museum without the written authority 
of the Secretary of the Smithsonian In-
stitution, and then only to another 
public museum, where it shall be acces-
sible to the public; and when any pub-
lic museum, which is a depository of 
any collection made under the provi-
sions of the act and this part, shall 
cease to exist, every such collection in 
such public museum shall thereupon 
revert to the national collections and 
be placed in the proper national deposi-
tory. 

NOTE TO § 3.17: Regulations concerning 
curation of federally owned or administered 
archeological collections are found in 36 CFR 
part 79. Objects excavated under the Antiq-
uities Act may be eligible for disposal under 
subpart E of 36 CFR part 79. 

[19 FR 8838, Dec. 23, 1954, as amended at 87 
FR 22462, Apr. 15, 2022] 

PART 4—DEPARTMENT OF THE INTE-
RIOR HEARINGS AND APPEALS 
PROCEDURES 

Subpart A—General Information and Au-
thorities—Office of Hearings and Ap-
peals 

Sec. 
4.1 Scope of authority; applicable regula-

tions. 
4.2 Membership and duties. 
4.3 Representation before OHA. 
4.4 Public records; contact information for 

offices. 
4.5 Power of the Secretary and Director. 
4.6 Definitions and acronyms. 

Subpart B—General Rules Relating to 
Procedures and Practice 

4.20 Purpose and scope. 
4.21 Exhaustion and finality. 
4.22 Retention of documents; record ad-

dress; and extensions of time. 
4.23 Hearings or related proceedings. 
4.24 Basis of decision. 
4.25 Oral argument and status conferences. 
4.26 Subpoena power and witness provisions 

for probate proceedings. 
4.27 Ex parte communication and disquali-

fication. 
4.28 Interlocutory appeals. 
4.29 Disqualification of presiding officers 

and board members. 
4.30 Alternative dispute resolution. 
4.31 Limiting disclosure of confidential in-

formation. 
4.32 Filing; service; issuance. 

Subpart C—Rules Applicable to Pro-
ceedings Before the Departmental 
Cases Hearings Division 

GENERAL PROCEDURAL RULES FOR PRACTICE 
BEFORE THE DEPARTMENTAL CASES HEAR-
INGS DIVISION 

PURPOSE, SCOPE, AND DEFINITIONS 

4.100 Purpose and scope. 
4.101 Definitions. 

FILING, SERVICE, AND FORMATTING OF 
DOCUMENTS 

4.102 Filing, service, and issuance. 
4.103 Document formatting. 

PREHEARING PROCEDURES 

4.104 Prehearing conferences. 
4.105 Prehearing motions. 
4.106 Extension of time. 
4.107 Consolidation and severance. 
4.108 Intervention and amicus curiae. 
4.109 Notice of appearance; substitution of 

attorneys; and attorney withdrawal. 
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4.110 Voluntary withdrawal and stipulated 
dismissal. 

4.111 Summary judgment. 

DISCOVERY 

4.112 Discovery generally. 
4.113 Interrogatories. 
4.114 Requests for production. 
4.115 Requests for admission. 
4.116 Depositions. 
4.117 Supplementation or correction. 
4.118 Motion to compel. 
4.119 Sanctions for failure to comply with a 

discovery order. 

OTHER PROCEDURES 

4.120 Subpoenas. 
4.121 Sanctions. 
4.122 Interlocutory appeal. 
4.123 Alternative dispute resolution. 

HEARING PROCESS AND PROCEDURE 

4.124 Hearing scheduling. 
4.125 Hearing postponements. 
4.126 Hearing procedures generally. 
4.127 Evidence. 
4.128 Transcripts and reporting. 
4.129 Decision. 

RECONSIDERATION, APPEAL, AND REVIEW 

4.130 Reconsideration. 
4.131 Appeal and review. 

SPECIFIC RULES APPLICABLE TO CERTAIN 
TYPES OF PROCEEDINGS BEFORE THE DE-
PARTMENTAL CASES HEARINGS DIVISION 

SPECIFIC RULES APPLICABLE TO REFERRALS 
FOR FACT-FINDING HEARINGS 

4.150 Procedures for hearing referrals. 
4.151 Resolution of hearing referrals. 

SPECIFIC RULES APPLICABLE TO CONTEST 
PROCEEDINGS 

4.160 Private contests; initiation of a pri-
vate contest. 

4.161 Private contests; protests. 
4.162 Private contests; complaint. 
4.163 Private contests; service. 
4.164 Private contests; answer to complaint. 
4.165 Government contests; initiation of a 

Government contest. 
4.166 Government contests; complaint and 

service. 
4.167 Government contests; answer to com-

plaint. 
4.168 Proceedings before administrative law 

judge. 
4.169 Appeal. 

SPECIFIC RULES APPLICABLE TO GRAZING PRO-
CEEDINGS (INSIDE AND OUTSIDE OF GRAZING 
DISTRICTS) 

4.170 Appealing a grazing decision. 
4.171 Petitions for stay. 

4.172 BLM document filing requirements 
and initial disclosures. 

4.173 Adjudication of grazing appeal. 
4.174 Effect of decision pending appeal; ex-

haustion and finality. 
4.175 Appeal and review. 

Subpart D—Rules Applicable to Appeals 
Before the Interior Board of Indian Appeals 

SCOPE OF SUBPART; DEFINITIONS 

4.200 How to use this subpart. 
4.201 Definitions. 
4.202–4.308 [Reserved] 

GENERAL RULES FOR PRACTICE BEFORE THE 
INTERIOR BOARD OF INDIAN APPEALS 

4.310 Documents; filing, service, computing 
time, and extensions. 

4.311 Briefs on appeal. 
4.312 Board decisions. 
4.313 Amicus Curiae; intervention; joinder 

motions. 
4.314 Effect of decision pending appeal and 

exhaustion of administrative remedies. 
4.315 Reconsideration of a Board decision. 
4.316 Remands from courts. 
4.317 Standards of conduct. 
4.318 Scope of review. 

SPECIFIC RULES FOR APPEALS IN PROBATE 
MATTERS 

4.320 Who may appeal a probate judge’s 
order? 

4.321 How do I appeal a probate judge’s 
order? 

4.322 What must an appeal contain? 
4.323 Who receives service of the notice of 

appeal? 
4.324 How is the record on appeal prepared? 
4.325 How will the appeal be docketed? 
4.326 What happens to the record after dis-

position? 

SPECIFIC RULES FOR APPEALS FROM ADMINIS-
TRATIVE ACTIONS NOT RELATING TO PRO-
BATE PROCEEDINGS 

4.330 Scope. 
4.331 Who may appeal. 
4.332 Appeal to the Board; how taken; man-

datory time for filing; preparation assist-
ance; requirement for bond. 

4.333 Service of notice of appeal. 
4.334 Extensions of time. 
4.335 Preparation and transmittal of record 

by official of the Bureau of Indian Af-
fairs. 

4.336 Docketing and objections to the ad-
ministrative record. 

4.337 Action by the Board. 
4.338 Submission by administrative law 

judge of proposed findings, conclusions 
and recommended decision. 

4.339 Exceptions or comments regarding 
recommended decision by administrative 
law judge. 
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4.340 Disposition of the record. 

Subpart E—Rules Applicable to Appeals 
Before the Interior Board of Land Appeals 

4.400 Scope of rules. 
4.401 Definitions. 
4.402 Who may appeal; decisions not subject 

to appeal. 
4.403 How to appeal. 
4.404 Effect of appeal. 
4.405 Effect of decision pending appeal; peti-

tions for stay. 
4.406 Record on appeal. 
4.407 Filing, service, deadline computations, 

and issuance. 
4.408 Document formatting requirements. 
4.409 Motions. 
4.410 Briefs. 
4.411 Sanctions. 
4.412 Affirming without opinion. 
4.413 Scope of review, burden to show error, 

and standards of review. 
4.414 Interlocutory appeals of ALJ orders. 
4.415 Petition for reconsideration. 
4.416 Appeals of wildfire management deci-

sions. 
4.417 Coordination with judicial review. 
4.418 Precedential effect of decisions and or-

ders. 

Subpart F—Implementation of the Equal 
Access to Justice Act in Agency Pro-
ceedings 

GENERAL PROVISIONS 

4.601 What is the purpose of this subpart? 
4.602 What definitions apply to this sub-

part? 
4.603 What proceedings are covered by this 

subpart? 
4.604 When am I eligible for an award? 
4.605 Under what circumstances may I re-

ceive an award? 
4.606 What fees and expenses may be al-

lowed? 

INFORMATION REQUIRED FROM APPLICANTS 

4.610 What information must my applica-
tion for an award contain? 

4.611 What information must I include in 
my net worth exhibit? 

4.612 What documentation of fees and ex-
penses must I provide? 

4.613 When may I file an application for an 
award? 

PROCEDURES FOR CONSIDERING APPLICATIONS 

4.620 How must I file and serve documents? 
4.621 When may the Department or other 

agency file an answer? 
4.622 When may I file a reply? 
4.623 When may other parties file com-

ments? 
4.624 When may further proceedings be 

held? 

4.625 How will my application be decided? 
4.626 How will my appeal from a decision be 

handled? 
4.627 May I seek judicial review of a final 

decision? 
4.628 How will I obtain payment of an 

award? 

Subpart G—Rules Applicable to 
Proceedings before the Director 

4.700 Scope. 
4.701 Who may appeal; who may request a 

hearing. 
4.702 Appeals procedures. 
4.703 Hearings procedures. 
4.704 Reconsideration. 
4.705 Department of the Interior employee 

matters. 

Subpart H—Specific Rules Applicable to 
White Earth Reservation Land Settle-
ment Act Proceedings 

GENERAL PROVISIONS 

4.710 What is this subpart’s authority and 
scope? 

4.711 To what extent do other regulations 
and OHA Standing Orders apply? 

4.712 What definitions apply to this sub-
part? 

4.713 What law governs the determination 
of heirs? 

4.714 What authority does the presiding offi-
cer have during the determination proc-
ess? 

4.715 How may minors or other legal 
incompetents be represented? 

FILING AND ISSUANCE 

4.720 Where and how must documents be 
filed with the presiding officer? 

4.721 When is a filing with the presiding of-
ficer timely? 

4.722 To whom will a presiding officer issue 
a notice, order, or decision? 

4.723 By what means may the presiding offi-
cer issue a notice, order, or decision? 

4.724 How will issuance of a presiding offi-
cer’s notice, order, or decision be docu-
mented? 

COMMENCEMENT OF DETERMINATION PROCESS 

4.730 How does the Project Director com-
mence the determination process? 

4.731 What evidence must the Project Direc-
tor file with the presiding officer? 

4.732 What will the presiding officer do after 
receiving the evidence filed by the 
Project Director? 

PRELIMINARY DECISION—CONTENT, 
NOTIFICATION, OBJECTIONS 

4.740 What will a preliminary decision in-
clude? 
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4.741 How will notification of the prelimi-
nary decision be provided? 

4.742 What evidence of posting of the notice 
of preliminary decision must be filed 
with the presiding officer? 

4.743 What are the filing requirements for 
objecting to a preliminary decision and 
requesting a hearing? 

4.744 What happens if no timely objection to 
the preliminary decision is filed? 

4.745 What happens if an objection to the 
preliminary decision is filed? 

FINAL DECISION AND LODGING OF RECORD 

4.750 What must the final decision deter-
mining decedent’s heirs contain? 

4.751 What happens to the determination 
process record and what must it include? 

RECONSIDERATION OF FINAL DECISION 

4.760 How can a final decision be chal-
lenged? 

4.761 What are the requirements for filing a 
petition for reconsideration? 

4.762 Does any distribution of the estate 
occur while a petition for reconsider-
ation is pending? 

4.763 How will the presiding officer decide a 
petition for reconsideration? 

4.764 What will the order upon reconsider-
ation contain? 

4.765 How can an order upon reconsider-
ation be challenged? 

REOPENING OF CLOSED CASE AND CORRECTION 
OF ERRORS 

4.770 What are the methods and standards 
for reopening a closed case? 

4.771 When must a petition for reopening be 
filed? 

4.772 What must be included in a petition 
for reopening? 

4.773 What is not appropriate for a petition 
for reopening? 

4.774 How will the presiding officer decide a 
petition for reopening? 

4.775 How will the presiding officer decide a 
case reopened on their own initiative? 

4.776 What will the order upon reopening 
contain? 

4.777 What happens to the record after the 
presiding officer issues an order upon re-
opening? 

4.778 What are non-substantive errors in an 
order or decision and how may they be 
corrected? 

FINALITY AND APPEAL OF FINAL DECISION AND 
ORDERS 

4.780 When will the final decision and orders 
upon reconsideration, reopening, or re-
mand become final? 

4.781 Which presiding officer decisions or 
orders may be appealed and who may ap-
peal them? 

4.782 What happens if a petition for recon-
sideration and a notice of appeal are 
timely filed? 

4.783 When and how may a presiding offi-
cer’s decision or order be appealed? 

4.784 What are the requirements for serving 
the notice of appeal and statement of 
reasons? 

4.785 When will the determination process 
record be forwarded to the Board? 

4.786 What actions may the Board take to 
resolve a timely appeal? 

4.787 What happens to the record after dis-
position? 

PROCEDURES AFTER BOARD REMAND 

4.790 What happens if the Board remands 
the case to the presiding officer? 

4.791 What will the order upon remand con-
tain? 

4.792 What happens to the record after the 
presiding officer issues an order upon re-
mand? 

Subpart I— pecific Rules Applicable to 
Proceedings Under Part 17—Non-
discrimination of Federally Assisted 
Programs 

GENERAL 

4.800 Scope and construction of rules. 
4.801 Suspension of rules. 
4.802 Definitions. 
4.803 Computation of time. 
4.804 Extensions of time. 
4.805 Reduction of time to file documents. 

DESIGNATION AND RESPONSIBILITIES OF 
ADMINISTRATIVE LAW JUDGE 

4.806 Designation. 
4.807 Authority and responsibilities. 

APPEARANCE AND PRACTICE 

4.808 Participation by a party. 
4.809 Determination of parties. 
4.810 Complainants not parties. 
4.811 Determination and participation of 

amici. 

FORM AND FILING OF DOCUMENTS 

4.812 Form. 
4.813 Filing and service. 
4.814 Certificate of service. 

PROCEDURES 

4.815 How proceedings are commenced. 
4.816 Notice of hearing and response there-

to. 
4.817 Notice of opportunity to request a 

hearing and response thereto. 
4.818 Answer. 
4.819 Amendment of notice or answer. 
4.820 Consolidated or joint hearings. 
4.821 Motions. 
4.822 Disposition of motions. 

VerDate Sep<11>2014 11:48 Mar 30, 2026 Jkt 265200 PO 00000 Frm 00068 Fmt 8010 Sfmt 8010 Y:\SGML\265200.XXX 265200eh
ill

 o
n 

D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



59 

Office of the Secretary, Interior Pt. 4 

4.823 Interlocutory appeals. 
4.824 Exhibits. 
4.825 Admissions as to facts and documents. 
4.826 Discovery. 
4.827 Depositions. 
4.828 Use of depositions at hearing. 
4.829 Interrogatories to parties. 
4.830 Production of documents and things 

and entry upon land for inspection and 
other purposes. 

4.831 Sanctions. 
4.832 Consultation and advice. 

PREHEARING 

4.833 Prehearing conferences. 

HEARING 

4.834 Purpose. 
4.835 Evidence. 
4.836 Official notice. 
4.837 Testimony. 
4.838 Objections. 
4.839 Exceptions. 
4.840 Offer of proof. 
4.841 Official transcript. 

POSTHEARING PROCEDURES 

4.842 Proposed findings of fact and conclu-
sions of law. 

4.843 Record for decision. 
4.844 Notification of right to file exceptions. 
4.845 Final review by Secretary. 

Subpart J—Specific Rules Applicable to 
Appeals Concerning Federal Oil and 
Gas Royalties 

4.900 Scope of rules. 
4.901 What is the purpose of this subpart? 
4.902 What appeals are subject to this sub-

part? 
4.903 What definitions apply to this sub-

part? 
4.904 When does my administrative pro-

ceeding commence and end? 
4.905 What if a due date falls on a day the 

Department or relevant office is not open 
for business? 

4.906 What if the Department does not issue 
a decision by the date my appeal ends? 

4.907 What if an IBLA decision requires 
ONRR or a delegated State to recalculate 
royalties or other payments? 

4.908 What is the administrative record for 
my appeal if it is deemed decided? 

4.909 How do I request an extension of time? 

Subpart K—Specific Rules Applicable to 
Hearings Concerning the Acknowl-
edgment of American Indian Tribes 

GENERAL PROVISIONS 

4.1001 What terms are used in this subpart? 
4.1002 What is the purpose of this subpart? 
4.1003 Which general rules of procedure and 

practice apply? 

4.1004 How are time periods computed? 

REPRESENTATIVES 

4.1010 Who may represent a party, and what 
requirements apply to a representative? 

DOCUMENT FILING AND SERVICE 

4.1011 What are the form and content re-
quirements for documents under this 
subpart? 

4.1012 Where and how must documents be 
filed? 

4.1013 How must documents be served? 

ALJ’S POWERS, UNAVAILABILITY, 
DISQUALIFICATION, AND COMMUNICATIONS 

4.1014 What are the powers of the ALJ? 
4.1015 What happens if the ALJ becomes un-

available? 
4.1016 When can an ALJ be disqualified? 
4.1017 Are ex parte communications al-

lowed? 

MOTIONS 

4.1018 What are the requirements for mo-
tions? 

PRIOR DECISIONS 

4.1019 How may a party submit prior De-
partmental final decisions? 

HEARING PROCESS 

DOCKETING, INTERVENTION, PREHEARING 
CONFERENCES, AND SUMMARY DECISION 

4.1020 What will DCHD do upon receiving 
the election of hearing from a petitioner? 

4.1021 What are the requirements for mo-
tions for intervention and responses? 

4.1022 How are prehearing conferences con-
ducted? 

4.1023 What are the requirements for mo-
tions for recommended summary deci-
sion, responses, and issuance of a rec-
ommended summary decision? 

INFORMATION DISCLOSURE 

4.1030 What are the requirements for OFA’s 
witness and exhibit list? 

4.1031 Under what circumstances will the 
ALJ authorize a party to obtain dis-
covery of information? 

4.1032 When must a party supplement or 
amend information? 

4.1033 Under what circumstances will the 
ALJ authorize a party to depose a wit-
ness to preserve testimony? 

4.1034 What are the procedures for limiting 
disclosure of information which is con-
fidential or exempt by law from public 
disclosure? 

4.1035 What are the requirements for sub-
poenas and witness fees? 
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HEARING, BRIEFING, AND RECOMMENDED 
DECISION 

4.1040 When and where will the hearing be 
held? 

4.1041 What are the parties’ rights during 
the hearing? 

4.1042 Who may testify? 
4.1043 What are the methods for testifying? 
4.1044 How may a party use a deposition in 

the hearing? 
4.1045 What are the requirements for exhib-

its, official notice, and stipulations? 
4.1046 What evidence is admissible at the 

hearing? 
4.1047 What are the requirements for tran-

scription of the hearing? 
4.1048 What is the standard of proof? 
4.1049 When will the hearing record close? 
4.1050 What are the requirements for post- 

hearing briefs? 
4.1051 What are the requirements for the 

ALJ’s recommended decision? 

Subpart L—Specific Rules Applicable to 
Hearings and Appeals Concerning 
Surface Coal Mining 

GENERAL PROVISIONS 

4.1100 Scope and definitions. 
4.1101 Jurisdiction of the Board. 
4.1102 Construction. 
4.1103 Eligibility to practice. 
4.1104 General rules relating to procedure 

and practice. 
4.1105 Parties. 
4.1106 Hearing sites. 
4.1107 Filing of documents. 
4.1108 Form of documents. 
4.1109 Service. 
4.1110 Intervention. 
4.1111 Voluntary dismissal. 
4.1112 Motions. 
4.1113 Consolidation of proceedings. 
4.1114 Advancement of proceedings. 
4.1115 Waiver of right to hearing. 
4.1116 Status of notices of violation and or-

ders of cessation pending review by the 
Office of Hearings and Appeals. 

4.1117 Reconsideration. 

HEARINGS AND DISCOVERY 

4.1120 Presiding officers. 
4.1121 Initial orders and decisions. 
4.1122 Termination of jurisdiction. 

PETITIONS FOR REVIEW OF PROPOSED 
ASSESSMENTS OF CIVIL PENALTIES 

4.1150 Who may file. 
4.1151 Time for filing. 
4.1152 Contents of petition; payment re-

quired. 
4.1153 Answer. 
4.1154 Review of waiver determination. 
4.1155 Burdens of proof in civil penalty pro-

ceedings. 

4.1156 Summary disposition. 
4.1157 Determination by administrative law 

judge. 
4.1158 Appeals. 

REVIEW OF SECTION 521 NOTICES OF VIOLATION 
AND ORDERS OF CESSATION 

4.1160 Scope. 
4.1161 Who may file. 
4.1162 Time for filing. 
4.1163 Effect of failure to file. 
4.1164 Contents of application. 
4.1165 Answer. 
4.1166 Contents of answer. 
4.1167 Notice of hearing. 
4.1168 Amendments to pleadings. 
4.1169 Failure to state a claim. 
4.1170 Related notices or orders. 
4.1171 Burden of proof in review of section 

521 notices or orders. 

EXPEDITED REVIEW OF SECTION 521(a)(2) OR 
521(a)(3) ORDERS OF CESSATION 

4.1180 Purpose. 
4.1181 Who may file. 
4.1182 Where to file. 
4.1183 Time for filing. 
4.1184 Contents of application. 
4.1185 Computation of time for decision. 
4.1186 Waiver of the 30-day decision require-

ment. 
4.1187 Procedure if 30-day decision require-

ment is not waived. 

PROCEEDINGS FOR SUSPENSION OR REVOCATION 
OF PERMITS UNDER SECTION 521(a)(4) OF THE 
ACT 

4.1190 Initiation of proceedings. 
4.1191 Answer. 
4.1192 Contents of answer. 
4.1193 Notice of hearing. 
4.1194 Burden of proof in suspension or rev-

ocation proceedings. 
4.1195 Determination by the administrative 

law judge. 
4.1196 Summary disposition. 
4.1197 Appeals. 

APPLICATIONS FOR REVIEW OF ALLEGED DIS-
CRIMINATORY ACTS UNDER SECTION 703 OF 
THE ACT 

4.1200 Filing of the application for review 
with the Office of Hearings and Appeals. 

4.1201 Request for scheduling of a hearing. 
4.1202 Response to request for the sched-

uling of a hearing. 
4.1203 Application for temporary relief from 

alleged discriminatory acts. 
4.1204 Determination by administrative law 

judge. 
4.1205 Appeals. 

APPLICATIONS FOR TEMPORARY RELIEF 

4.1260 Scope. 
4.1261 When to file. 
4.1262 Where to file. 
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4.1263 Contents of application. 
4.1264 Response to application. 
4.1265 Determination on application con-

cerning a notice of violation issued pur-
suant to section 521(a)(3) of the Act. 

4.1266 Determination on application con-
cerning an order of cessation. 

4.1267 Appeals. 

APPEALS TO THE BOARD FROM DECISIONS OR 
ORDERS OF ADMINISTRATIVE LAW JUDGES 

4.1270 Petition for discretionary review of a 
proposed civil penalty. 

4.1271 Notice of appeal. 
4.1272 Interlocutory appeals. 
4.1273 Briefs. 
4.1274 Remand. 
4.1275 Final decisions. 

APPEALS TO THE BOARD FROM DECISIONS OF 
THE OFFICE OF SURFACE MINING 

4.1280 Scope. 
4.1281 Who may appeal. 
4.1282 Appeals; how taken. 
4.1283 Service. 
4.1284 Answer. 
4.1285 Summary dismissal. 
4.1286 Motion for a hearing on an appeal in-

volving issues of fact. 

PETITIONS FOR AWARD OF COSTS AND 
EXPENSES UNDER SECTION 525(e) OF THE ACT 

4.1287 Action by administrative law judge. 
4.1290 Who may file. 
4.1291 Where to file; time for filing. 
4.1292 Contents of petition. 
4.1293 Answer. 
4.1294 Who may receive an award. 
4.1295 Awards. 
4.1296 Appeals. 

PETITIONS FOR REVIEW OF PROPOSED INDI-
VIDUAL CIVIL PENALTY ASSESSMENTS UNDER 
SECTION 518(f) OF THE ACT 

4.1300 Scope. 
4.1301 Who may file. 
4.1302 Time for filing. 
4.1303 Contents and service of petition. 
4.1304 Answer, motion, or statement of 

OSM. 
4.1305 Amendment of petition. 
4.1306 Notice of hearing. 
4.1307 Elements; burdens of proof. 
4.1308 Decision by administrative law judge. 
4.1309 Petition for discretionary review. 

REQUEST FOR HEARING ON A PRELIMINARY 
FINDING CONCERNING A DEMONSTRATED PAT-
TERN OF WILLFUL VIOLATIONS UNDER SEC-
TION 510(c) OF THE ACT, 30 U.S.C. 1260(c) 
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN 
LANDS) 

4.1350 Scope. 
4.1351 Preliminary finding by OSM. 

4.1352 Who may file; where to file; when to 
file. 

4.1353 Contents of request. 
4.1354 Determination by the administrative 

law judge. 
4.1355 Burden of proof. 
4.1356 Appeals. 

REQUEST FOR REVIEW OF APPROVAL OR DIS-
APPROVAL OF APPLICATIONS FOR NEW PER-
MITS, PERMIT REVISIONS, PERMIT RENEW-
ALS, THE TRANSFER, ASSIGNMENT OR SALE 
OF RIGHTS GRANTED UNDER PERMIT (FED-
ERAL PROGRAM; FEDERAL LANDS PROGRAM; 
FEDERAL PROGRAM FOR INDIAN LANDS) AND 
FOR COAL EXPLORATION PERMITS (FEDERAL 
PROGRAM) 

4.1360 Scope. 
4.1361 Who may file. 
4.1362 Where to file; when to file. 
4.1363 Contents of request; amendment of 

request; responses. 
4.1364 Time for hearing; notice of hearing; 

extension of time for hearing. 
4.1365 Status of decision pending adminis-

trative review. 
4.1366 Burdens of proof. 
4.1367 Request for temporary relief. 
4.1368 Determination by the Administrative 

Law Judge. 
4.1369 Petition for discretionary review; ju-

dicial review. 

REVIEW OF OSM DECISIONS PROPOSING TO 
SUSPEND OR RESCIND OR SUSPENDING OR RE-
SCINDING IMPROVIDENTLY ISSUED PERMITS 

4.1370 Scope. 
4.1371 Who may file, where to file, when to 

file. 
4.1372 Contents of request for review, re-

sponse to request, amendment of request. 
4.1373 Hearing. 
4.1374 Burdens of proof. 
4.1375 Time for initial decision. 
4.1376 Petition for temporary relief from no-

tice of proposed suspension or rescission 
or notice of suspension or rescission; ap-
peals from decisions granting or denying 
temporary relief. 

4.1377 Petition for discretionary review of 
initial decision. 

REVIEW OF OFFICE OF SURFACE MINING WRIT-
TEN DECISIONS CONCERNING OWNERSHIP OR 
CONTROL CHALLENGES 

4.1380 Scope. 
4.1381 Who may file; when to file; where to 

file. 
4.1382 Contents of request for review; re-

sponse to request; amendment of request. 
4.1383 Hearing. 
4.1384 Burdens of proof. 
4.1385 Time for initial decision. 
4.1386 Petition for temporary relief from de-

cision; appeals from decisions granting 
or denying temporary relief. 
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4.1387 Petition for discretionary review of 
initial decisions. 

REQUEST FOR REVIEW OF OSM DETERMINA-
TIONS OF ISSUES UNDER 30 CFR PART 761 
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN 
LANDS) 

4.1390 Scope. 
4.1391 Who may file; where to file; when to 

file; filing of administrative record. 
4.1392 Contents of request; amendment of 

request; responses. 
4.1393 Status of decision pending adminis-

trative review. 
4.1394 Burden of proof. 

Subpart M—Special Procedural Rules Ap-
plicable to Appeals of Decisions Made 
Under OMB Circular A–76 

4.1600 Purpose and nature of the appeal 
process. 

4.1601 Basis for appeal. 
4.1602 Who may appeal under this proce-

dure. 
4.1603 Appeal period. 
4.1604 Method of filing an appeal. 
4.1605 Action by the Office of Hearings and 

Appeals. 
4.1606 Department representation. 
4.1607 Processing the appeal. 
4.1608 Oral presentations. 
4.1609 Multiple appeals. 
4.1610 Decision of the appeals official. 

AUTHORITY: 5 U.S.C. 301, 503–504; 25 U.S.C. 9, 
372–74, 410, 2201 et seq.; 43 U.S.C. 1201, 1457; 
Pub. L. 99–264, 100 Stat. 61, as amended. 

SOURCE: 36 FR 7186, Apr. 15, 1971, unless 
otherwise noted. 

Subpart A—General Information 
and Authorities—Office of 
Hearings and Appeals 

SOURCE: 90 FR 2390, Jan. 10, 2025, unless 
otherwise noted. 

§ 4.1 Scope of authority; applicable 
regulations. 

(a) In general. The Office of Hearings 
and Appeals (OHA), headed by a Direc-
tor, is an authorized representative of 
the Secretary for the purpose of hear-
ing, considering, and deciding matters 
within the jurisdiction of the Depart-
ment involving hearings, appeals, and 
other review functions of the Sec-
retary, including those established by 
statute, regulations, or policy. OHA 
may hear, consider, and decide those 
matters as fully and finally as might 

the Secretary, subject to any limita-
tions on its delegated authority im-
posed by the Secretary. 

(b) OHA Units—(1) Departmental Cases 
Hearings Division. (i) The Departmental 
Cases Hearings Division (DCHD) is 
composed of administrative law judges 
(ALJs) who conduct formal hearings 
under the Administrative Procedure 
Act, 5 U.S.C. 554, as well as other evi-
dentiary hearings in accordance with 
statutes and regulations or by referral 
from an Appeals Board or other De-
partmental entity. 

(ii) Rules applicable to proceedings 
before DCHD are contained in proce-
dures in subpart C of this part, and, for 
particular types of proceedings, in reg-
ulations located in other parts and sub-
parts of title 43 as well as in other 
parts of the Code of Federal Regula-
tions. 

(2) Probate Hearings Division. (i) The 
Probate Hearings Division (PHD) is 
composed of ALJs and Indian probate 
judges (IPJs) who conduct formal hear-
ings to determine the rightful heirs 
and devisees of decedents who owned 
trust or restricted property. ALJs, 
IPJs, or other presiding officers may 
also conduct related informal pro-
ceedings. 

(ii) Rules applicable to proceedings 
before Ph.D. are contained in part 30 of 
this subtitle and in regulations in 
other parts of the Code of Federal Reg-
ulations. Wherever there is any con-
flict between part 30 of this subtitle 
and subpart B of this part, part 30 will 
govern. 

(3) Interior Board of Indian Appeals. (i) 
The Interior Board of Indian Appeals 
(IBIA) is composed of administrative 
judges (AJs) who issue final decisions 
for the Department on appeals of deci-
sions issued by Departmental officials 
including the following: 

(A) Administrative actions of offi-
cials of the Bureau of Indian Affairs, 
issued under 25 CFR chapter I, except 
as limited in 25 CFR chapter I or § 4.330 
of this part; 

(B) Decisions and orders of ALJs and 
IPJs in Indian probate matters; and 

(C) Such other matters pertaining to 
Indians as are referred to IBIA by the 
Secretary, the OHA Director, or the 
Assistant Secretary-Indian Affairs for 
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exercise of review authority of the Sec-
retary. 

(ii) Rules applicable to appeals before 
IBIA are contained in subpart D of this 
part and in regulations in other parts 
of the Code of Federal Regulations. 

(4) Interior Board of Land Appeals. (i) 
The Interior Board of Land Appeals 
(IBLA) is composed of AJs who issue 
final decisions for the Department on 
appeals of decisions issued by Depart-
mental officials related to the fol-
lowing: 

(A) The use and disposition of public 
lands and resources, including land se-
lections arising under the Alaska Na-
tive Claims Settlement Act, as amend-
ed; 

(B) The use and disposition of re-
sources in, and authorization of activi-
ties on, the submerged lands of the 
Outer Continental Shelf; 

(C) The collection of revenue from 
the development of Federal minerals 
and resources on the Outer Continental 
Shelf; 

(D) In certain instances, minerals 
held in trust or restricted status for In-
dian Tribes and individual Indians, and 
royalties from leases of those minerals, 
subject to the restrictions in § 4.330 of 
this part; and 

(E) The conduct of surface coal min-
ing under the Surface Mining Control 
and Reclamation Act of 1977. 

(ii) Rules applicable to appeals before 
IBLA are contained in subpart E of this 
part and, for specific types of appeals, 
in subparts J and L of this part, and in 
regulations in other parts of the Code 
of Federal Regulations. 

(c) Director’s Office and Ad Hoc Boards 
of Appeals. (1) Appeals to the head of 
the Department that do not lie within 
the appellate review jurisdiction of a 
Standing Appeals Board and that are 
not specifically excepted in the general 
delegation of authority to the Director 
may be considered and ruled upon by 
the Director or an Ad Hoc Boards of 
Appeals appointed by the Director to 
consider the appeals and issue deci-
sions. 

(2) The Director or Ad Hoc Board of 
Appeals may decide finally for the De-
partment all questions of fact and law 
necessary to complete adjudication of 
the issues. Jurisdiction of the Ad Hoc 
Board would include, but not be lim-

ited to, the appellate and review au-
thority of the Secretary referred to in 
parts 13, 21, and 230 of this title and in 
36 CFR parts 8 and 20. 

(3) The Director may designate ap-
propriate presiding officers and iden-
tify processes in accordance with stat-
utes and regulations for hearings and 
appeals that are not specifically cov-
ered by an OHA Unit in paragraph (b) 
of this section. Rules applicable to 
hearings or appeals in the Director’s 
office are contained in subpart G of 
this part, in procedures in other sub-
parts in this part, and in other parts of 
the Code of Federal Regulations that 
address particular types of proceedings. 

[90 FR 2390, Jan. 10, 2025; 90 FR 23291, June 2, 
2025] 

§ 4.2 Membership and duties. 

(a) Standing Appeals Boards. The 
Standing Appeals Boards consist of AJs 
and the Director as an ex officio mem-
ber. 

(1) The Director may designate a 
chief judge for each Standing Appeals 
Board. A chief judge is responsible for 
internal management and administra-
tion of the Standing Appeals Board, in-
cluding management of the case dock-
et. A chief judge is authorized to carry 
out such other duties as may be nec-
essary to conduct the routine business 
of the Standing Appeals Board. 

(2) A chief judge of a Standing Ap-
peals Board may assign an appeal to a 
panel of any two AJs of the Standing 
Appeals Board, but if the AJs assigned 
to the panel cannot agree on a deci-
sion, a chief judge may assign one or 
more additional AJs to consider the ap-
peal. The concurrence of a majority of 
the AJs who consider an appeal is suffi-
cient for a decision. 

(3) Decisions of a Standing Appeals 
Board must be in writing and signed by 
not less than a majority of the AJs who 
considered the appeal. The Director, 
being an ex officio member of the 
Standing Appeals Board, may partici-
pate in the consideration of any appeal 
and sign the resulting decision. 

(b) Hearings Divisions. The Hearings 
Divisions consist of ALJs and, where 
authorized, IPJs. The Director may 
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designate a chief judge for each Hear-
ings Division. A chief judge is respon-
sible for internal management and ad-
ministration of the Hearings Division, 
including management of case dockets. 
A chief judge is authorized to carry out 
such other duties as may be necessary 
to conduct the routine business of the 
Hearings Division. 

(c) Other hearings and appeals. For 
hearings and appeals that are not with-
in the jurisdiction of an OHA Unit, the 
Director will designate or appoint the 
appropriate OHA officials to an Ad Hoc 
Board of Appeals or as a presiding offi-
cer consistent with the applicable stat-
ute or regulation. 

§ 4.3 Representation before OHA. 
(a) Appearances generally. Representa-

tion of parties in proceedings before 
OHA is governed by part 1 of this sub-
title, which regulates practice before 
the Department of the Interior. 

(b) Representation of the Government. 
When the Department’s Office of the 
Solicitor represents an agency, bureau, 
or office of the Department in a pro-
ceeding before OHA, it will do so in the 
same manner as private counsel rep-
resents a client. Government counsel 
for other agencies, bureaus or offices of 
the Federal Government involved in 
any proceeding before OHA will rep-
resent the Government agency in the 
same manner as a private counsel rep-
resents a client. 

(c) Appearances as amicus curiae. Any 
person or entity who seeks to appear as 
amicus curiae in a proceeding must 
make a timely request within 30 days 
of the date the matter is docketed by 
OHA unless another time period is 
specified by regulation. The request 
must state the grounds for the request. 
OHA retains sole discretion to grant or 
deny each request. If OHA grants a re-
quest, it retains sole discretion to de-
termine the scope of the amicus ap-
pearance. 

§ 4.4 Public records; contact informa-
tion for offices. 

Part 2 of this subtitle prescribes the 
rules governing availability of the pub-
lic records of OHA. Contact informa-
tion for offices referenced in this part 
is available in the OHA Standing Or-
ders on Contact Information on the De-

partment of the Interior OHA website 
at https://www.doi.gov/oha. 

§ 4.5 Power of the Secretary and Direc-
tor. 

(a) Secretary. Nothing in this part 
may deprive the Secretary of any 
power conferred upon the Secretary by 
law including: 

(1) The authority to take jurisdiction 
at any stage of any case before any em-
ployee of the Department, including 
any judge or other presiding officer of 
OHA, and render the final decision in 
the matter after holding such hearing 
as may be required by law; and 

(2) The authority to review any deci-
sion of any employee of the Depart-
ment, including any judge or other pre-
siding officer of OHA, or to direct any 
such employee or employees to recon-
sider a decision; and 

(3) The authority to appoint judges 
to OHA. 

(b) Director. Nothing in this part may 
deprive the Director of any power dele-
gated by the Secretary or otherwise 
conferred upon the Director by law. 

(1) The Director may assume jurisdic-
tion of any case before any Appeals 
Board or review any decision of any 
Appeals Board or direct reconsider-
ation of any decision by any Appeals 
Board. 

(2) The Director has the authority to 
appoint an Ad Hoc Board of Appeals, 
designate presiding officers to conduct 
hearings or proceedings, identify ap-
propriate procedures if not otherwise 
specified by statute or regulations, or 
fulfill other hearings and appeals needs 
of the Department. 

(3) The Director is responsible for the 
internal management and administra-
tion of OHA and its units including 
managing case dockets. The Director is 
authorized to carry out such other du-
ties as may be necessary to conduct 
the routine business of OHA and its 
units. 

(4) The Director may issue OHA 
Standing Orders to convey current in-
formation to parties and the public. 
This includes, but is not limited to, the 
OHA Standing Orders on Contact Infor-
mation for Department of the Interior 
offices referenced in this part and the 
OHA Standing Orders on Electronic 
Transmission to convey information 
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related to electronic transmission, in-
cluding filing and service. The OHA 
Standing Orders may be issued in the 
event of an emergency or other contin-
gency. The OHA Standing Orders are 
available on the Department of the In-
terior OHA website at https:// 
www.doi.gov/oha. 

(c) Exercise of reserved power. If the 
Secretary or Director assumes jurisdic-
tion of a case or reviews a decision, the 
parties and the appropriate Depart-
mental personnel will be advised of 
such action, the administrative record 
will be requested, and, after the review 
process is completed, the Secretary or 
Director will issue a decision. 

§ 4.6 Definitions and acronyms. 
In this part: 
Administrative judge or AJ means an 

administrative judge in the Office of 
Hearings and Appeals. 

Administrative law judge or ALJ means 
an administrative law judge in the Of-
fice of Hearings and Appeals appointed 
under the Administrative Procedure 
Act, 5 U.S.C. 3105. 

Appeals Board means the Interior 
Board of Land Appeals, the Interior 
Board of Indian Appeals, or an Ad Hoc 
Board of Appeals in the Office of Hear-
ings and Appeals. 

BIA means the Bureau of Indian Af-
fairs in the Department of the Interior. 

BIE means the Bureau of Indian Edu-
cation in the Department of the Inte-
rior. 

BLM means the Bureau of Land Man-
agement in the Department of the Inte-
rior. 

BOEM means the Bureau of Ocean 
Energy Management in the Depart-
ment of the Interior. 

BOR means the Bureau of Reclama-
tion in the Department of the Interior. 

BSEE means the Bureau of Safety 
and Environmental Enforcement in the 
Department of the Interior. 

Bureau or Office means one of the bu-
reaus or offices within the Department 
of the Interior, other than OHA, and 
may include BIA, BIE, BLM, BOEM, 
BOR, BSEE, FWS, ONRR, OSMRE, or 
any predecessor or successor organiza-
tion, as appropriate. 

DCHD means the Departmental Cases 
Hearings Division in the Office of Hear-
ings and Appeals. 

Department means Department of the 
Interior. 

Director means the Director of the Of-
fice of Hearings and Appeals. 

FWS means the U.S. Fish and Wild-
life Service in the Department of the 
Interior. 

IBIA means the Interior Board of In-
dian Appeals in the Office of Hearings 
and Appeals. 

IBLA means the Interior Board of 
Land Appeals in the Office of Hearings 
and Appeals. 

Indian probate judge or IPJ means an 
attorney in the Office of Hearings and 
Appeals authorized to adjudicate In-
dian probate cases under 25 U.S.C. 372– 
2. 

Interested person or entity means any 
person or entity with an interest in the 
agency proceeding that is greater than 
the interest that the public as a whole 
may have. 

Judge means an administrative judge, 
an Indian probate judge, or an adminis-
trative law judge in the Office of Hear-
ings and Appeals. 

OHA means the Office of Hearings 
and Appeals in the Department of the 
Interior. 

OHA Standing Order means a notice 
that contains information for parties 
and the public that is issued by the 
OHA Director pursuant to § 4.5(b)(4) and 
made available on the Department of 
the Interior OHA website at https:// 
www.doi.gov/oha. 

OHA Unit means the DCHD, IBIA, 
IBLA, or PHD 

ONRR means the Office of Natural 
Resources Revenue in the Department 
of the Interior. 

OSM or OSMRE means the Office of 
Surface Mining Reclamation and En-
forcement in the Department of the In-
terior. 

Person or entity means an individual; 
a corporation; partnership; trust; insti-
tution; association; organization; any 
other private entity; any officer, em-
ployee, agent, department, or instru-
mentality of the United States; any of-
ficer, employee, agent, department, or 
instrumentality of any Indian Tribe; or 
any officer, employee, agent, depart-
ment, or instrumentality of any State 
or political subdivision. 
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PHD means the Probate Hearings Di-
vision in the Office of Hearings and Ap-
peals. 

Presiding officer means a judge, attor-
ney, or other official designated by the 
Director to adjudicate a matter pend-
ing before the Office of Hearings and 
Appeals. 

Secretary means the Secretary of the 
Interior. 

Solicitor’s Office means the Depart-
ment of the Interior Solicitor’s office. 

Standing Appeals Board means the 
IBIA or IBLA. 

WELSA means White Earth Reserva-
tion Land Settlement Act. 

Subpart B—General Rules Relating 
to Procedures and Practice 

SOURCE: 90 FR 2390, Jan. 10, 2025, unless 
otherwise noted. 

§ 4.20 Purpose and scope. 
(a) Purpose. The purpose of this sub-

part is to establish general rules of 
practice, where appropriate. 

(b) Scope. General rules applicable to 
proceedings before OHA are set forth in 
subparts A and B of this part. Rules ap-
plicable to particular units or a par-
ticular type of proceeding are set forth 
in other subparts of this part. Wher-
ever there is any conflict between one 
of the general rules in subparts A or B 
of this part and a rule in another sub-
part of this part, the specific rule will 
govern. Other laws, regulations, and 
policies of the Department may also 
address and be applicable to a par-
ticular type of proceeding. In addition, 
part 1 of this subtitle, which regulates 
practice before the Department of the 
Interior, applies to proceedings before 
OHA. 

§ 4.21 Exhaustion and finality. 
(a) Exhaustion. An appeal must be 

filed with the Director or applicable 
Appeals Board to exhaust administra-
tive remedies unless otherwise pro-
vided by applicable law or the decision 
is immediately effective. 

(b) Finality—(1) Decisions not in effect. 
A decision that is not in effect pending 
completion of an appeal does not con-
stitute final agency action for the De-
partment. 

(2) Decisions in effect. A decision that 
is in effect, or goes into effect, pending 
completion of an appeal is final agency 
action for the Department, subject to 
being superseded by a final decision of 
the Director or an Appeals Board. 

(3) Final Department Decision. The 
final decision of the Director or an Ap-
peals Board constitutes the final agen-
cy action of the Department and is ef-
fective on the date it is issued unless 
the decision provides otherwise. 

§ 4.22 Retention of documents; record 
address; and extensions of time. 

(a) Retention of documents—(1) In gen-
eral. All documents received in evi-
dence in a hearing or submitted for the 
record in any proceeding before an 
OHA Unit will be retained in the offi-
cial record of the proceedings. 

(2) Withdrawal and substitution of 
original documents. The substitution of 
original documents may be permitted 
while the case is pending upon the sub-
mission of true copies. When a decision 
has become final for the Department, 
an Appeals Board in its discretion may, 
upon request and after notice to the 
other party or parties, permit the with-
drawal of original documents in whole 
or in part. As a condition of granting 
permission for such withdrawal, the 
Appeals Board may require the substi-
tution of true copies in its discretion 
and as necessary to ensure an accurate 
record of the proceeding. 

(3) Sealed against disclosure. Tran-
scripts of testimony and/or documents 
received or reviewed pursuant to § 4.31 
will be sealed against disclosure to un-
authorized persons and retained with 
the official record, subject to the with-
drawal and substitution provisions. 

(b) Record address information. At the 
time of initial filing, every person or 
entity who files a document in connec-
tion with any proceeding before OHA 
must provide their mailing address. A 
person or entity filing electronically 
must also provide the electronic mail-
ing address that the person or entity 
intends to use in the proceeding. 

(1) Address changes. A person or enti-
ty who has provided their address in a 
proceeding must promptly file and 
serve upon other parties to the pro-
ceeding, written notice of any change 
to their address information with the 
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OHA Unit in which the matter is pend-
ing. 

(2) Successors. The successors of a per-
son or entity who has provided their 
address in a proceeding must promptly 
file notice of their own addresses. 

(3) Failure to provide or update a record 
address. A person or entity who fails to 
provide or update their address infor-
mation as required is not entitled to 
notice or service in connection with 
the proceeding until they have pro-
vided or updated their address informa-
tion. 

(c) Computation of time for filing and 
service. Except as otherwise provided by 
law, the following rules apply when 
computing any time period specified in 
a regulation, notice, order, or decision. 

(1) Exclude the day of the event that 
triggers the time period; 

(2) Count every day, including inter-
mediate Saturdays, Sundays, and Fed-
eral holidays; and 

(3) Include the last day of the period, 
but if the last day is a Saturday, Sun-
day, Federal holiday, or other nonbusi-
ness day, the period continues to run 
until the end of the next day that is 
not a Saturday, Sunday, Federal holi-
day, or other nonbusiness day. 

(d) Extensions of time. (1) The time for 
filing or serving any document may be 
extended by the presiding officer before 
whom the proceeding is pending, except 
for the time for filing a notice of ap-
peal and except where such extension is 
contrary to law or regulation. 

(2) A request for an extension of time 
must be filed within the time allowed 
for the filing or serving of the docu-
ment and must be filed in the same of-
fice in which the proceeding is pending. 

§ 4.23 Hearings or related proceedings. 
(a) Transcripts. Hearings may be re-

corded, transcribed verbatim, or both. 
Interested parties may request a copy 
of the transcripts or recording of the 
hearing. The requesting party is re-
sponsible for fees and expenses of pre-
paring their copy of a transcript or re-
cording. For transcripts prepared by a 
contractor with a Department of the 
Interior bureau or office, each party is 
responsible for obtaining and paying 
for its copy of the transcript consistent 
with any statutory provisions gov-
erning the proceeding. 

(b) Video, teleconferencing, or other 
suitable technology. In circumstances 
that the presiding officer deems appro-
priate, a hearing or proceeding may be 
conducted, in whole or in part, using 
video, teleconferencing, or other suit-
able technology. 

§ 4.24 Basis of decision. 

(a) Record. (1) The record of a hearing 
consists of the transcript of testimony 
or summary of testimony and exhibits 
together with all documents filed in 
conjunction with the hearing. 

(2) If a hearing has been held on a re-
ferred issue of fact pursuant to § 4.337 
or § 4.415, this record is the sole basis 
for decision on the referred issues of 
fact that are involved, except to the ex-
tent that official notice may be taken 
of a fact as provided in paragraph (b) of 
this section. 

(3) Where a hearing has been held in 
other proceedings, the record made is 
the sole basis for decision except to the 
extent that official notice may be 
taken of a fact as provided in para-
graph (b) of this section. 

(4) In any case, no decision after a 
hearing or on appeal may be based 
upon any record, statement, file, or 
similar document that is not open to 
inspection by the parties to the hear-
ing or appeal, except for documents or 
other evidence received or reviewed 
pursuant to § 4.31(d). 

(b) Official notice. The presiding offi-
cer or an Appeals Board may take offi-
cial notice of the public records of the 
Department of the Interior and of any 
matter of which the courts may take 
judicial notice. 

§ 4.25 Oral argument and status con-
ferences. 

The Director or the presiding officer 
or an Appeals Board may, in their dis-
cretion, order or grant upon a written 
request, an opportunity for oral argu-
ment or status conferences. An oral ar-
gument or status conference may be 
conducted by video, teleconferencing, 
or other suitable technology. 

§ 4.26 Subpoena power and witness 
provisions for probate proceedings. 

(a) Purpose. To the extent authorized 
by law, subpoenas may be issued by 
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PHD ALJs or IPJs in a probate pro-
ceeding under part 30 of this subtitle, 
or by the presiding officer in a probate 
proceeding under subpart H of this 
part, to require the attendance of a 
person, the giving of testimony, or the 
production of documents or other rel-
evant materials. 

(b) Issuance. The ALJ, IPJ, or pre-
siding officer may issue a subpoena on 
a form that contains the caption for 
the proceeding, specifies the name and 
address of the person or entity from 
whom the testimony or material is 
sought, and orders one or more of the 
following: 

(1) If the subpoena requires the per-
son to testify in person at a hearing or 
deposition, then the subpoena will 
order the person to appear at a speci-
fied date, time, and place; 

(2) If the subpoena requires the per-
son to testify at a hearing or deposi-
tion using video, teleconferencing, or 
other suitable technology, then the 
subpoena will order the person to ap-
pear at a specified date and time and 
will contain the information necessary 
to testify remotely; or 

(3) If the subpoena requires the pro-
duction of designated documents, elec-
tronically stored information, or other 
tangible materials by a nonparty, then 
the subpoena will order production by 
a specified date and will designate 
whether the production must occur in 
person, by mail, by third party com-
mercial courier, or by electronic 
means. 

(c) Service. A subpoena must be 
served by one of the following methods: 

(1) In person. A subpoena may be 
served by any person who is not a party 
to the proceeding and is 18 years of age 
or older by hand-delivering a copy of 
the subpoena to the person or entity 
named in the subpoena; or 

(2) By registered or certified mail. A 
subpoena may be served by registered 
or certified mail, with a return receipt 
requested, to the last known residen-
tial address or place of business of the 
person or entity named in the sub-
poena. 

(d) Geographic limits. A witness may 
be required to attend a deposition or 
hearing at a place not more than 100 
miles from the place of service, except 
that no geographic limits apply to at-

tendance at a deposition or hearing 
that is conducted using video, tele-
conferencing, or other suitable tech-
nology that allows a witness to testify 
remotely. 

(e) Witness fees. Witnesses subpoenaed 
by any party will be paid the same fees 
and mileage as are paid for like service 
in District Courts of the United States 
under 28 U.S.C. 1821. The witness fees 
and mileage will be paid by the party 
who requested the appearance. Any 
witness who appears without being sub-
poenaed is also entitled to the same 
fees and mileage to be paid by the 
party who requested the appearance. 
This paragraph does not apply to Gov-
ernment employees who are called as 
witnesses by the Government. 

[90 FR 2390, Jan. 10, 2025; 90 FR 23291, June 2, 
2025] 

§ 4.27 Ex parte communication and 
disqualification. 

(a) Definition of ex parte communica-
tion. (1) An ex parte communication is 
any oral or written communication re-
lated to the merits of a pending pro-
ceeding or appeal before OHA that was 
not on the record, not furnished to all 
other parties, or not made in the pres-
ence of all parties, and that takes place 
between: 

(i) Any party to the proceeding or ap-
peal or any person or entity interested 
in the proceeding or appeal; and 

(ii) Any OHA personnel who is in-
volved in, or who may reasonably be 
expected to become involved in, the de-
cision-making process in that pro-
ceeding or appeal. 

(2) The following types of commu-
nications are not ex parte communica-
tions: 

(i) Communications concerning case 
status, case scheduling, or the avail-
ability of Alternative Dispute Resolu-
tion; 

(ii) Communications concerning com-
pliance with procedural requirements, 
unless that compliance is an area of 
controversy in the proceeding or ap-
peal; 

(iii) Communications between Bu-
reau of Indian Affairs (BIA) employees 
and PHD employees about a probate 
case held pursuant to 43 CFR part 30, 
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unless BIA has filed a petition for re-
hearing, reopening, or reconsideration 
in that case; 

(iv) Communications between Inte-
rior Business Center (IBC) employees 
and OHA employees about an employee 
debt waiver request or appeal held pur-
suant to § 4.704 of this part; and, 

(v) Communications between employ-
ees of the WELSA Project Office or the 
Bureau of Indian Affairs (BIA) and 
OHA employees about a probate case 
held pursuant to 43 CFR part 4, subpart 
H, unless the WELSA Project Office or 
BIA has filed a request for hearing, pe-
tition for reopening, or petition for re-
consideration in that case. 

(b) Prohibition. Any ex parte commu-
nication is prohibited. 

(c) Procedure for addressing ex parte 
communication. (1) OHA personnel re-
ceiving an ex parte communication 
must place in the record for the pend-
ing proceeding or appeal the written 
communication or, if oral, a memo-
randum stating the substance of the 
oral communication. 

(2) The affected OHA unit must pro-
vide, or order the person or entity that 
made the ex parte communication to 
provide, the communication to all par-
ties and provide them with an oppor-
tunity to respond in writing, and any 
response must be placed in the record 
for the pending proceeding or appeal. 

(d) Sanctions for ex parte communica-
tion. (1) After considering the relevant 
circumstances and the nature of the 
violation, the Director, Appeals Board, 
or presiding officer may impose appro-
priate sanctions on a party who know-
ingly made or knowingly caused to be 
made a prohibited ex parte commu-
nication. Appropriate sanctions for an 
ex parte communication may include: 

(i) Ruling adversely on the issue that 
was the subject of the ex parte commu-
nication; or 

(ii) Requiring the party to show 
cause why its claim, motion, or inter-
est should not be dismissed, denied, or 
otherwise adversely affected. 

(2) Before imposing sanctions, the Di-
rector, Appeals Board, or presiding offi-
cer will provide notice and an oppor-
tunity to respond. 

(3) The appropriate supervisor is re-
sponsible for notifying the Director 
and, in accordance with Department 

regulations and policy, disciplining 
OHA personnel who knowingly made or 
caused to be made a prohibited ex parte 
communication. 

[90 FR 2390, Jan. 10, 2025; 90 FR 23291, June 2, 
2025] 

§ 4.28 Interlocutory appeals. 
Interlocutory appeals from a ruling 

of an ALJ or IPJ are not permitted un-
less an ALJ or IPJ has certified the in-
terlocutory ruling or abused their dis-
cretion in refusing a request to certify 
and an Appeals Board has granted per-
mission for such an appeal. An Appeals 
Board will not grant permission for an 
interlocutory appeal except upon a 
showing that the interlocutory ruling 
involves a controlling question of law 
about which there are substantial 
grounds for a difference of opinion and 
that an immediate appeal will materi-
ally advance the completion of the pro-
ceeding. An interlocutory appeal will 
not operate to suspend the hearing un-
less otherwise ordered by the Appeals 
Board. 

§ 4.29 Disqualification of presiding of-
ficers and board members. 

(a) A presiding officer or Board mem-
ber must withdraw from a case if cir-
cumstances exist that would disqualify 
a judge under the recognized canons of 
judicial ethics. 

(b) A party may file a motion seeking 
the disqualification of a presiding offi-
cer or Board member, setting forth in 
detail the circumstances that the party 
believes require disqualification. Any 
supporting facts must be established by 
affidavit or other sufficient evidence. 
The moving party must also send a 
copy of the motion to the Director. 

(c) The chief judge of the appropriate 
OHA unit or the Director may decide 
whether disqualification is required if 
the presiding officer or Board member 
does not withdraw under paragraph (a) 
of this section or in response to a mo-
tion under paragraph (b) of this sec-
tion. 

§ 4.30 Alternative dispute resolution. 
While a matter is before OHA, the Di-

rector or OHA Unit may notify the par-
ties at any time that the matter has 
been identified as a candidate for Al-
ternative Dispute Resolution (ADR). 
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The notice will describe the available 
options and may include an order di-
recting the parties to participate in an 
assessment conference or otherwise 
communicate whether they are willing 
to participate in an ADR process. 
While a matter is pending before OHA, 
an individual party or the parties 
jointly may ask the Director or OHA 
Unit about the availability of ADR in 
the matter. The use of an ADR process 
is entirely voluntary and will only be 
used if all parties agree to participate. 

§ 4.31 Limiting disclosure of confiden-
tial information. 

(a) Confidential information. Confiden-
tial information includes information 
that is exempt from public disclosure 
under: 

(1) The Freedom of Information Act 
(5 U.S.C. 552); 

(2) The Trade Secrets Act (18 U.S.C. 
1905); or 

(3) Other laws that exempt the infor-
mation from public disclosure. 

(b) Filing a motion for a protective 
order. A person or entity who intends 
to file a document that may contain 
confidential information, and who 
wishes to prevent or limit disclosure of 
that confidential information, must 
also file and serve a motion for a pro-
tective order. The motion for a protec-
tive order must include the following. 

(1) A statement specifying the fac-
tual and legal justification for non-
disclosure. 

(2) A copy of the document with the 
information exempt from disclosure re-
dacted, or if it is not practicable to 
submit a copy of the document because 
redaction of the information would 
render the document unintelligible, a 
description of the document. 

(3) A statement indicating one of the 
following: 

(i) That the confidential information 
may be disclosed to other parties to 
the proceeding or appeal who agree in a 
written affidavit or declaration under 
penalty of perjury to the following con-
ditions: 

(A) Not to use or disclose the infor-
mation except in the context of the 
proceeding or appeal; 

(B) Not to retain the information in 
any format after the conclusion of the 
proceeding or appeal; and 

(C) To return all physical copies of 
the information at the conclusion of 
the proceeding or appeal to the person 
or entity who submitted the informa-
tion; or 

(ii) That disclosure of the identified 
confidential information in that docu-
ment to another party to the pro-
ceeding is prohibited by law, notwith-
standing the conditions provided in 
paragraph (b)(3)(i) of this section. This 
paragraph (b)(3)(ii) does not apply to 
hearings conducted pursuant to 5 
U.S.C. 554. When this paragraph 
(b)(3)(ii) applies, the person or entity 
submitting the confidential informa-
tion must include the following in the 
motion for a protective order: 

(A) A request that the presiding offi-
cer or Appeals Board consider the con-
fidential information as a basis for its 
decision without disclosing it to the 
other party or parties. 

(B) A statement explaining why dis-
closure is prohibited, citing pertinent 
statutory or regulatory authority. If 
the prohibition on disclosure is in-
tended to protect the interest of a per-
son or entity who is not a party to the 
proceeding, the person or entity mak-
ing the request must demonstrate that 
such person or entity refused to con-
sent to the disclosure of the confiden-
tial information to other parties to the 
proceeding. 

(c) Ruling on motion for a protective 
order. (1) If the motion for a protective 
order satisfies the requirements of 
paragraph (b)(3)(i) of this section, the 
presiding officer or Appeals Board will 
grant the protective order. The pre-
siding officer or Appeals Board may di-
rect that the information be filed 
under seal and will require service of 
the information on the other parties to 
the proceeding or appeal upon filing of 
the written agreement required in 
paragraph (b)(3)(i) of this section. The 
information will be disclosed to the 
parties to the proceeding or appeal 
only under the conditions of paragraph 
(b)(3)(i) of this section unless the De-
partment determines the confidential 
information must be released under the 
Freedom of Information Act or in ac-
cordance with part 2 of this title. 

(2) If the motion for a protective 
order satisfies the requirements of 
paragraph (b)(3)(ii) of this section, the 
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presiding officer or Appeals Board will 
grant the protective order. The pre-
siding officer or Appeals Board may di-
rect that the information be filed 
under seal and will not disclose the in-
formation unless the Department de-
termines the confidential information 
must be released under the Freedom of 
Information Act or in accordance with 
part 2 of this title. 

(3) If the presiding officer or Appeals 
Board denies a motion for a protective 
order seeking to prevent disclosure of 
confidential information to the parties 
to a proceeding or appeal under para-
graph (b)(3)(ii) of this section, the pre-
siding officer or Appeals Board must 
provide the person or entity who sub-
mitted the information an opportunity 
to withdraw the information before it 
is further considered by the presiding 
officer or Appeals Board unless a Free-
dom of Information Act request, ad-
ministrative appeal from the denial of 
a request, or lawsuit seeking release of 
the information is pending. 

(d) Waiver. If the person or entity 
submitting a document does not speci-
fy that the document contains con-
fidential information, the presiding of-
ficer or Appeals Board may assume 
that the person or entity submitting 
the document does not object to public 
disclosure of any confidential informa-
tion contained in that document or 
may allow a reasonable period of time 
to redact any confidential information 
identified after filing. 

(e) Confidential information in an OHA 
decision. Where a decision by a pre-
siding officer or Appeals Board is 
based, in whole or in part, on confiden-
tial information subject to a protective 
order, the presiding officer or Appeals 
Board must specify the nature of the 
confidential information and the provi-
sion of law under which disclosure was 
denied and must retain the confidential 
information under seal as part of the 
official record. 

§ 4.32 Filing; service; issuance. 
The provisions of this section do not 

apply to proceedings under subparts C, 
D, E, H, J, K and L of this part. 

(a) Filing—(1) Generally. A document 
required or permitted to be filed in a 
proceeding must be delivered to the of-
fice where the filing is required as 

specified in this part or part 30 of this 
title, the OHA Standing Orders on Con-
tact Information, and the OHA Stand-
ing Orders on Electronic Transmission. 

(2) Methods of filing—(i) Electronic. A 
document may be filed electronically 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. Any Federal, State, or local 
agency, or any attorney representing a 
person or entity, must file electroni-
cally, unless otherwise specified in the 
OHA Standing Orders on Electronic 
Transmission or when the OHA unit 
where the filing is required has allowed 
non-electronic filing for good cause. 

(ii) Non-electronic. Any document 
filed non-electronically must be deliv-
ered to the office where the filing is re-
quired at the address specified in the 
OHA Standing Orders on Contact Infor-
mation. 

(3) Timeliness—(i) Electronic. A docu-
ment filed electronically is deemed 
timely if filed by 11:59 p.m. in the time 
zone of the office where the document 
is due on the date the document is due 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. 

(ii) Non-electronic. A document not 
filed electronically is deemed timely 
filed if, on or before the last day for fil-
ing, it is sent by first-class United 
States mail, or other class of mail that 
is at least as expeditious, postage pre-
paid; or it is dispatched to a third- 
party commercial courier for delivery 
within 3 days. The date of mailing or 
dispatch must be documented by a 
postmark date, acceptance scan, re-
ceipt, or similar written acknowledge-
ment from the company delivering the 
document for filing. A document not 
received within 7 business days of the 
filing deadline is presumed untimely, 
but the presumption may be overcome 
by the appropriate documentation es-
tablishing the date of mailing or dis-
patch. 

(b) Service—(1) Generally. Any person 
or entity who files a document in a 
proceeding before OHA must also serve 
the document under the terms specified 
in this section and in the OHA Stand-
ing Orders on Electronic Transmission 
and the OHA Standing Orders on Con-
tact Information. 
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(2) Service on represented parties. Serv-
ice on a party known to be represented 
by counsel, or another designated rep-
resentative, must be made on the rep-
resentative. 

(3) Manner of service—(i) Electronic. 
Service may be made electronically on 
the Office of the Solicitor and the bu-
reau or office whose decision is being 
appealed under the terms specified in 
the OHA Standing Orders on Electronic 
Transmission. Service may be made 
electronically on all other persons or 
entities who have consented to elec-
tronic service under the terms speci-
fied in the OHA Standing Orders on 
Electronic Transmission. 

(ii) Non-electronic. Service may be 
made non-electronically by United 
States mail or third-party commercial 
courier for delivery within 3 days. 

(c) Issuance—(1) Electronic. A notice, 
order, or decision by an OHA Unit may 
be issued electronically under the 
terms specified in the OHA Standing 
Orders on Electronic Transmission, or 
in specific rules applicable to par-
ticular OHA Units or particular types 
of proceedings. 

(2) Non-electronic. Unless otherwise 
specified, non-electronic issuance may 
be made by U.S. mail, personal deliv-
ery, or third-party commercial courier. 

Subpart C—Rules Applicable to 
Proceedings Before the De-
partmental Cases Hearings 
Division 

SOURCE: 90 FR 2395, Jan. 10, 2025, unless 
otherwise noted. 

PURPOSE, SCOPE, AND DEFINITIONS 

§ 4.100 Purpose and scope. 

(a) Purpose. This subpart contains the 
general procedural rules for practice 
before the Departmental Cases Hear-
ings Division (DCHD) at §§ 4.100 
through 4.131, as well as the specific 
rules applicable to certain types of pro-
ceedings before DCHD at §§ 4.150 
through 4.175. 

(b) Scope. The general procedural 
rules for practice before DCHD at 
§§ 4.100 through 4.131 apply to all types 
of proceedings within the jurisdiction 
of DCHD except the following: 

(1) Hydropower proceedings governed 
by part 45 of this title; 

(2) Tribal Acknowledgement pro-
ceedings governed by subpart K of this 
part; 

(3) Indian Self-Determination and 
Education Assistance Act proceedings 
governed by 25 CFR part 900 and 42 CFR 
part 137, subpart P; 

(4) Administrative Remedies for 
Fraudulent Claims and Statements 
governed by 43 CFR part 35 of this 
title; and 

(5) Debt collection proceedings gov-
erned by the Departmental Manual. 

(c) Subparts A and B. The general 
rules contained in subparts A and B of 
this part are applicable to proceedings 
before DCHD unless they are incon-
sistent with the rules in this subpart. 
Subpart A contains the authority, ju-
risdiction, and membership of DCHD. 
Subpart B contains the general rules 
applicable to proceedings before DCHD 
and other components of the Office of 
Hearings and Appeals (OHA). 

(d) Other regulations. Rules applicable 
to specific types of proceedings within 
the jurisdiction of DCHD are contained 
throughout title 43 and in other por-
tions of the Code of Federal Regula-
tions, including, but not limited to, ti-
tles 25, 30, 34, and 50. To the extent that 
a rule applicable to a specific type of 
proceeding directly conflicts with the 
general procedural rules for practice 
before DCHD in this subpart, the spe-
cific rule will apply. If a specific rule 
contains references to outdated or in-
applicable procedures, the ALJ may di-
rect the parties, in writing, to follow 
some or all of the procedures contained 
in the general procedural rules for 
practice before DCHD in this subpart. 

(e) Standing Orders. Standing Orders 
issued by the Director of OHA may also 
apply to proceedings before DCHD. 
Standing Orders are available on the 
Department of the Interior OHA 
website at https://www.doi.gov/oha. 

§ 4.101 Definitions. 
In addition to the definitions in sub-

part A, the following definitions apply 
to this subpart: 

Administrative law judge (ALJ) means 
an administrative law judge appointed 
to the Departmental Cases Hearings 
Division (DCHD). 
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DCHD means the Departmental Cases 
Hearings Division in the Office of Hear-
ings and Appeals. 

FILING, SERVICE, AND FORMATTING OF 
DOCUMENTS 

§ 4.102 Filing, service, and issuance. 

(a) Filing—(1) Generally. Any docu-
ment filed in a proceeding before DCHD 
must be delivered as specified in this 
subpart and in the OHA Standing Or-
ders on Electronic Transmission and 
the OHA Standing Orders on Contact 
Information found on the Department 
of the Interior OHA website at https:// 
www.doi.gov/oha. 

(2) Methods of filing—(i) Electronic. A 
document may be filed electronically 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. Any Federal, State, or local 
agency and any attorney representing 
a person or entity must file electroni-
cally, unless otherwise specified in the 
OHA Standing Orders on Electronic 
Transmission or when the ALJ has al-
lowed non-electronic filing for good 
cause. 

(ii) Non-electronic. A document not 
filed electronically must be delivered 
to DCHD at the address specified in the 
OHA Standing Orders on Contact Infor-
mation. 

(3) Timeliness—(i) Electronic. A docu-
ment filed electronically is deemed 
timely if filed by 11:59 p.m. Mountain 
Time on the date the document is due 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. 

(ii) Non-electronic. A document not 
filed electronically is deemed timely 
filed if, on or before the last day for fil-
ing, it is sent by first-class United 
States mail, or other class of mail that 
is at least as expeditious, postage pre-
paid; or it is dispatched to a third- 
party commercial courier for delivery 
within 3 days. The date of mailing or 
dispatch must be documented by a 
postmark date, acceptance scan, re-
ceipt, or similar written acknowledge-
ment from the carrier delivering the 
document for filing. A document not 
received within 7 business days of the 
filing deadline is presumed untimely, 
but the presumption may be overcome 

by the documentation establishing the 
date of mailing or dispatch. 

(b) Service—(1) Generally. Any person 
or entity who files a document in a 
proceeding before DCHD must also 
serve the document under the terms 
specified in this section and in accord-
ance with the OHA Standing Orders on 
Electronic Transmission and the OHA 
Standing Orders on Contact Informa-
tion. 

(2) Person or entity to serve. A person 
or entity that files any document with 
DCHD must serve a copy of the docu-
ment concurrently as follows: 

(i) For a notice of appeal or other 
document initiating a proceeding, on 
the bureau or office where the pro-
ceeding originated; on each person or 
entity named in the decision on appeal 
or identified in the document author-
izing the initiation of the proceeding; 
and on the appropriate official of the 
Office of the Solicitor as specified in 
the OHA Standing Orders on Contact 
Information; and 

(ii) For all other documents, on each 
party to the proceeding (including in-
tervenors). 

(3) Service on represented parties. Serv-
ice on a party known to be represented 
by an attorney, or another designated 
representative, must be made on the 
representative. Parties must serve the 
appropriate office of the Office of the 
Solicitor as provided in the OHA 
Standing Orders on Contact Informa-
tion until a particular attorney of the 
Office of the Solicitor files and serves a 
notice of appearance or other docu-
ment in the proceeding, after which 
that attorney must be served. If the 
proceeding involves another Federal 
Government agency, such as a mining 
claim on national forest land, service 
must be on the appropriate office of the 
Government agency involved until a 
particular attorney serves a notice of 
appearance or other document in the 
proceeding, after which that attorney 
must be served. 

(4) Service address. Every person or 
entity who files a document in connec-
tion with a proceeding before DCHD 
must provide the mailing or electronic 
address that the person or entity in-
tends to use for service in the pro-
ceeding. A person or entity seeking to 
receive service electronically must 
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consent to electronic service as re-
quired by paragraph (b)(6)(i) of this sec-
tion. If a person or entity has not con-
sented to electronic service, then any-
one serving a document on that person 
or entity must use the mailing address 
in the person’s or entity’s most recent 
filing or, if there has not been any fil-
ing, the mailing address of the person 
or entity as provided by the bureau or 
office where the proceeding originated. 

(5) Address changes. A party whose 
mailing or electronic address changes 
during the proceeding must promptly 
file and serve a written notice of the 
change. The notice must specify the 
proceedings to which the notice applies 
using the applicable docket number or 
docket numbers when available. 

(6) Manner of service. A document 
may be served electronically or non- 
electronically as follows: 

(i) Electronic. Service may be made 
electronically on the Office of the So-
licitor and the bureau or office under 
the terms specified in the OHA Stand-
ing Orders on Electronic Transmission. 
Service may be made electronically on 
all other persons or entities who have 
consented to electronic service under 
the terms specified in the OHA Stand-
ing Orders on Electronic Transmission. 

(ii) Non-electronic. Service may be 
made non-electronically by United 
States mail or third-party commercial 
courier for delivery within 3 days. In 
contest cases, service may be made by 
publication for complaints initiated 
under § 4.163. 

(7) Certificate of service. At the conclu-
sion of any document that a party 
must serve under the regulations in 
this subpart, the party or the party’s 
representative must sign a written 
statement that: 

(i) Certifies that service has been or 
will be made in accordance with the ap-
plicable rules; and 

(ii) Specifies the date and manner of 
service. 

(8) Completion of service—(i) Electronic. 
Service by electronic means is com-
plete on sending or as otherwise pro-
vided under the terms specified in the 
OHA Standing Orders on Electronic 
Transmission, unless the party making 
service is notified that the document 
was not received by the party served. 

(ii) Non-electronic. Service by mail or 
by commercial courier is complete on 
mailing or dispatch to the carrier. The 
date of mailing or dispatch must be 
documented by a postmark date, ac-
ceptance scan, receipt, or other similar 
written acknowledgement from the 
carrier delivering the document. 

(iii) Publication. Service by publica-
tion is complete when the require-
ments set forth in § 4.163 have been sat-
isfied. 

(c) Issuance. An ALJ may issue no-
tices, orders, decisions, or other docu-
ments electronically or non-electroni-
cally as follows: 

(1) Electronic. A notice, order, deci-
sion, or other document will be issued 
electronically to the electronic service 
address provided by the person or enti-
ty, and service is complete on sending 
or as otherwise specified by the OHA 
Standing Orders on Electronic Trans-
mission. 

(2) Non-electronic. If an electronic 
service address has not been provided, 
then: 

(i) A non-appealable notice, order, de-
cision, or other document will be 
issued by first-class United States mail 
or third-party commercial courier to 
the mailing address provided by the 
person or entity or, if not provided, to 
the last known address, and service is 
complete on mailing or dispatch; and 

(ii) An appealable order or decision 
will be sent by certified United States 
mail to the mailing address provided 
by the person or entity or, if not pro-
vided, to the last known mailing ad-
dress, and service is complete when re-
ceived. If an order or decision sent by 
certified mail is not claimed by the re-
cipient or is returned as undeliverable, 
then service will be made by first-class 
United States mail, and service is 
deemed complete when mailed. 

§ 4.103 Document formatting. 
(a) Scope. The formatting require-

ments of this section apply to any no-
tice, motion, brief, or other document 
filed under this subpart, whether filed 
electronically or in paper form. These 
formatting requirements do not apply 
to exhibits, attachments, or documents 
appended to or provided in addition to 
a party’s notice, motion, brief, or other 
pleading. 
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(b) General requirements. All docu-
ments must: 

(1) Be captioned with a docket num-
ber and a document title; 

(2) Be formatted for 8.5 by 11-inch 
paper, and if filed in paper form, be 
printed on just one side of the page 
with a staple or other binding in the 
upper left-hand corner; 

(3) Be typewritten, printed, or other-
wise reproduced so that the document 
is clearly legible; 

(4) Use 12-point font size or larger; 
(5) Be double-spaced except for the 

caption, argument headings, long 
quotations, and footnotes which may 
be single-spaced; 

(6) Have margins of at least 1 inch on 
all four sides; 

(7) Have pages that are numbered se-
quentially; 

(8) Be signed, or digitally signed, by 
the party or the party’s representative; 

(9) Include the mailing or electronic 
address that the person or entity in-
tends to use for service in the pro-
ceeding; and 

(10) Be in an electronic text-search-
able portable document format (PDF) 
if filed electronically, maintaining 
original document formatting unless 
otherwise provided by the OHA Stand-
ing Orders on Electronic Transmission. 

(c) Exclusions from page numbering 
computations. Any document subject to 
page limitations as set forth in this 
subpart or an order issued by the ALJ 
may exclude from the page numbering 
computations: any cover page, table of 
contents, table of authorities, signa-
ture blocks, certificates of service, in-
dices, attachments, and exhibits. 

(d) Consequences of noncompliance. 
The ALJ may strike and not consider 
any pleading or document that fails to 
comply with the requirements of this 
section. 

PREHEARING PROCEDURES 

§ 4.104 Prehearing conferences. 
(a) Purpose. The ALJ may conduct 

one or more prehearing conferences to 
facilitate the efficient, fair, and timely 
resolution of a proceeding. 

(b) Notice and timing. At the discre-
tion of the ALJ, prehearing con-
ferences may be scheduled at any ap-
propriate time during the proceeding 

by issuing an order directing the par-
ties, or their representatives, to appear 
at a specified date and time. A pre-
hearing conference may occur by tele-
phone, videoconference, or other appro-
priate means. 

(c) Matters for consideration. An ALJ 
may conduct one or more prehearing 
conferences to consider scheduling, 
case management, and other matters 
including, but not limited to: 

(1) Simplifying or narrowing the 
issues; 

(2) Consolidating proceedings; 
(3) Discussing the utility of settle-

ment or alternative dispute resolution 
procedures; 

(4) Ascertaining the appropriateness 
and timing of discovery, including the 
resolution of any discovery disputes; 

(5) Determining the appropriateness 
and timing of any prehearing motions, 
including motions for summary judg-
ment and other dispositive motions; 

(6) Evaluating the possibility of ob-
taining agreements or stipulations re-
lated to facts or documents; 

(7) Scheduling a hearing and estab-
lishing appropriate hearing procedures; 

(8) Identifying witnesses and exhibits 
and scheduling the timing for pre-
hearing disclosures; 

(9) Addressing issues associated with 
the admission of evidence; 

(10) Resolving specific procedural dis-
putes and adopting procedures to man-
age any potentially difficult or com-
plex issues; 

(11) Establishing appropriate case- 
management deadlines; and 

(12) Discussing any other matters 
that may aid in the disposition of the 
proceeding. 

(d) Final prehearing conference. Prior 
to the commencement of any hearing, 
the ALJ may conduct a final pre-
hearing conference to formulate a 
hearing plan and to facilitate the ad-
mission of evidence and the presen-
tation of witnesses. 

(e) Request to schedule prehearing con-
ference. A party may request that the 
ALJ schedule a prehearing conference 
by filing a written motion that dem-
onstrates a reasonable justification for 
the scheduling request. 

(f) Post-conference orders. After a pre-
hearing conference, the ALJ will issue 
an order documenting the actions 
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agreed on and the rulings made by the 
ALJ during the prehearing conference. 
The post-conference order will control 
the subsequent course of the pro-
ceeding, unless modified by the ALJ in 
a written order. 

(g) Consequences of noncompliance. In 
accordance with § 4.121, an ALJ may 
sanction a person or entity that fails 
to appear for a prehearing conference, 
fails to participate in good faith, or 
fails to comply with the terms of a 
post-conference order. 

§ 4.105 Prehearing motions. 

(a) Overview. A party may apply for 
an order requesting relief by presenting 
a motion to the ALJ. A motion made 
prior to a hearing must be presented in 
writing, unless otherwise authorized by 
the ALJ. Motions must conform to the 
general requirements of this section as 
well as any provisions in this subpart 
applicable to the specific type of mo-
tion, except that motions for summary 
judgment are governed by § 4.111. 

(b) Motion. A motion must be filed 
and served in accordance with §§ 4.102 
and 4.103 and must comply with the fol-
lowing: 

(1) Timing. A motion may be filed any 
time after the commencement of a pro-
ceeding unless a different deadline has 
been prescribed by a provision of this 
subpart or in an order issued by the 
ALJ. 

(2) Page limits. A motion may not ex-
ceed 15 pages unless the ALJ orders 
otherwise. 

(3) Content. A motion must clearly 
and concisely state: 

(i) The purpose of the motion and the 
relief sought; 

(ii) The factual basis for the relief 
sought; and 

(iii) The legal arguments and reasons 
supporting the motion, including cita-
tions to any applicable legal authority. 

(c) Response. A response brief must be 
filed and served in accordance with 
§§ 4.102 and 4.103 and must comply with 
the following: 

(1) Timing. A response brief must be 
filed within 14 days after filing of the 
motion unless a different response pe-
riod is prescribed by a provision in this 
subpart or an order issued by the ALJ. 

(2) Page limits. A response may not 
exceed 15 pages unless the ALJ orders 
otherwise. 

(3) Content. A response must clearly 
and concisely state: 

(i) Whether the party opposes or sup-
ports the relief sought in the motion; 

(ii) The factual basis for the re-
sponse; and 

(iii) The legal arguments and reasons 
supporting the response, including ci-
tations to any applicable legal author-
ity. 

(d) Reply. No reply or further briefing 
related to the motion will be accepted 
unless authorized by ALJ. 

(e) Supporting documentary materials. 
Exhibits, attachments, affidavits, dec-
larations, or other documentary mate-
rials supporting a motion or response 
must be directly referenced in the mo-
tion or response using pinpoint cita-
tions that identify the specific page(s) 
or paragraph number(s) where the sup-
porting text is located. Supporting doc-
umentary materials must be submitted 
with the motion or response unless the 
supporting materials have already been 
filed with DCHD. 

(f) Procedural motions. The ALJ may 
rule on a motion requesting procedural 
relief without waiting for a response. 
Types of motions seeking procedural 
relief include, but are not limited to, 
requests to modify a deadline, resched-
ule an action, allow additional brief-
ing, or permit the filing of an over-
length brief. 

(g) Summary denial. An ALJ may 
summarily deny a motion without 
waiting for a response when the motion 
is frivolous, is repetitive, or would 
cause undue delay. 

§ 4.106 Extension of time. 

(a) Scope. A party may request an ex-
tension of time for filing a document, 
other than a notice of appeal or a docu-
ment initiating the proceeding, by fil-
ing and serving a written motion. 

(b) Timing. A motion for an extension 
of time must be filed no later than the 
day before the document is due, absent 
a showing of compelling cir-
cumstances. 

(c) Good cause. A motion for an exten-
sion of time must demonstrate good 
cause. 
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(d) Duty to confer. Prior to filing a 
motion for an extension of time, the 
moving party must make a reasonable 
effort to contact each party to deter-
mine whether an agreement can be 
reached regarding the requested exten-
sion. In the motion, the moving party 
must state: 

(1) Whether any other party agrees to 
all, or part, of the relief requested; 

(2) Whether any other party objects 
to all, or part, of the relief requested; 
and 

(3) Any steps taken to contact a 
party it was unable to reach. 

(e) Inaction. If the ALJ does not act 
on the motion before the document is 
due, the document must be filed no 
later than 7 calendar days after the 
original due date, unless the ALJ or-
ders otherwise. 

§ 4.107 Consolidation and severance. 

(a) Consolidation. The ALJ may con-
solidate two or more proceedings when 
they involve common factual or legal 
issues. Proceedings may be consoli-
dated on the motion of a party or at 
the initiative of the ALJ. 

(b) Severance. Once consolidated, pro-
ceedings may be severed by the ALJ on 
the motion of a party or at the initia-
tive of the ALJ. When determining 
whether to sever, the ALJ may con-
sider any relevant factors, including 
any impacts on the efficient, just, and 
timely resolution of the proceedings. 

§ 4.108 Intervention and amicus cu-
riae. 

(a) Intervention—(1) Motion to inter-
vene. Any person or entity that wants 
to participate in a proceeding as an in-
tervenor must file a written motion 
and must serve a copy of the motion on 
all parties to the proceeding. 

(2) Who may request intervention. A 
person or entity may seek intervention 
if: 

(i) The person or entity had a legal 
right to initiate the proceeding; or 

(ii) The person or entity has an inter-
est that could be adversely affected by 
the outcome of the proceeding. 

(3) Contents of motion. A motion to in-
tervene must contain: 

(i) The factual and legal basis sup-
porting the motion to intervene, in-

cluding citations to any applicable 
legal authority; and 

(ii) A statement indicating when the 
person or entity requesting interven-
tion learned of the proceeding. 

(4) Ruling on motion. The ALJ may: 
(i) Grant the motion; 
(ii) Grant the motion but limit par-

ticipation by the person or entity; or 
(iii) Deny the motion if: 
(A) The movant fails to meet the re-

quirements of this section; or 
(B) The ALJ determines that grant-

ing the motion would materially preju-
dice the existing parties or unduly 
delay adjudication of the proceeding. 

(5) Party status. A person or entity 
granted full or limited intervenor sta-
tus is a party to the proceeding. If the 
ALJ denies the motion to intervene, 
the ALJ may allow the person or enti-
ty to file a brief as amicus curiae. 

(b) Amicus curiae—(1) How to request 
amicus curiae status. Any person or en-
tity that wants to file a brief in the 
proceeding as amicus curiae must file a 
written motion. The motion must de-
scribe the interest of the person or en-
tity in the proceeding and explain how 
an amicus brief will contribute to the 
resolution of the issues. The motion 
must be served on all parties to the 
proceeding. 

(2) Ruling on motion. The ALJ has the 
discretion to grant or deny the motion 
and may consider any relevant factors, 
including whether an amicus brief 
would contribute to the resolution of 
the issues or cause undue delay. 

(3) Party status. A person or entity 
granted amicus curiae status is not a 
party to the proceeding. 

(4) Amicus brief. A person or entity 
granted amicus curiae status must 
serve its brief on all parties to the pro-
ceeding. 

§ 4.109 Notice of appearance; substi-
tution of attorneys; and attorney 
withdrawal. 

(a) Notice of appearance. To ensure 
proper service of pleadings, notices, or-
ders, and decisions, an attorney or 
other representative must file and 
serve a notice of appearance and 
promptly notify DCHD and all other 
parties to the proceeding of any 
changes to legal representation. 
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(b) Attorney substitution—(1) Form and 
content. A party may substitute attor-
neys by filing and serving a notice of 
substitution that includes the perti-
nent contact information for the new 
attorney. 

(2) Effectiveness. The notice of substi-
tution is effective upon filing. 

(c) Attorney withdrawal—(1) Form and 
content. Except as provided in para-
graph (b) of this section, an attorney 
may request to withdraw as the rep-
resentative for a party by filing a writ-
ten motion. The motion must be served 
on all parties to the proceeding as well 
as the attorney’s client(s) and must 
contain: 

(i) Pertinent contact information for 
the attorney’s client(s); 

(ii) A statement explaining why the 
withdrawal will not unfairly prejudice 
the attorney’s client(s); and 

(iii) A statement that the attorney 
has taken appropriate steps to protect 
the interests of the client(s) such as 
providing reasonable notice, allowing 
adequate time for the employment of 
another attorney, and surrendering 
files related to the proceeding. 

(2) Effectiveness. A withdrawal is not 
effective until the ALJ rules on the 
motion, which may be conditioned or 
denied by the ALJ to avoid prejudice to 
the attorney’s client(s) and other par-
ties. 

§ 4.110 Voluntary withdrawal and stip-
ulated dismissal. 

(a) Voluntary withdrawal. At any 
time, a party that initiated a pro-
ceeding may request a voluntary with-
drawal by filing and serving a motion 
to dismiss that confirms the party’s in-
tention to voluntarily withdraw from 
the proceeding. A party’s voluntary 
withdrawal is effective when the ALJ 
issues an order of dismissal. 

(b) Stipulated dismissal. When all par-
ties to a proceeding agree and stipulate 
to the dismissal of a proceeding, they 
may file and serve a joint motion to 
dismiss. The stipulated dismissal is ef-
fective when the ALJ issues an order 
dismissing the proceeding. 

§ 4.111 Summary judgment. 
(a) Overview. The summary judgment 

procedure is a method for resolving 
proceedings in which there is no gen-

uine dispute as to any material fact. If 
the ALJ determines that no genuine 
dispute exists as to any material fact 
and the movant is entitled to a deci-
sion as a matter of law, the ALJ will 
issue a written order resolving the 
matter and will not conduct an evi-
dentiary hearing. 

(b) Guidance. Although the Federal 
Rules of Civil Procedure do not apply 
to proceedings before DCHD, cor-
responding provisions contained in the 
Federal summary judgment rule set 
forth at Rule 56—and Federal case law 
interpreting Rule 56—may serve as 
guidance in administrative adjudica-
tions when not in conflict with this 
section. 

(c) Motion. A motion for summary 
judgment must be filed and served in 
accordance with §§ 4.102 and 4.103 and 
must comply with the following: 

(1) Timing. A motion for summary 
judgment must be filed by the deadline 
established in a written order issued by 
the ALJ. 

(2) Page limits. A motion for summary 
judgment may not exceed 30 pages un-
less the ALJ orders otherwise. 

(3) Scope. A party may move for sum-
mary judgment as to all of the issues 
in the proceeding or may request a par-
tial summary judgment as to some of 
the issues. 

(4) Standard. The moving party must 
demonstrate that there is no genuine 
dispute as to any material fact and 
that the moving party is entitled to 
judgment as a matter of law. 

(5) Content. A summary judgment 
motion must include: 

(i) A clear and concise statement 
identifying each issue on which sum-
mary judgment is sought; 

(ii) A statement of the material facts 
for which the moving party asserts 
there is no genuine dispute, which 
must be supported by documentary evi-
dence; and 

(iii) A discussion of the legal argu-
ments and reasons supporting the mo-
tion for summary judgment, including 
citations to applicable legal authority. 

(d) Response. A response to a motion 
for summary judgment must be filed 
and served in accordance with §§ 4.102 
and 4.103 and must comply with the fol-
lowing: 
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(1) Timing. Unless the ALJ orders oth-
erwise, any other party to the pro-
ceeding may file a response to the sum-
mary judgment motion within 28 days 
after the filing of the summary judg-
ment motion. A response may be ac-
companied by a cross-motion for sum-
mary judgment requesting full or par-
tial relief. 

(2) Response to cross-motion. If a party 
files a cross-motion for summary judg-
ment, any other party to the pro-
ceeding may file a response within 28 
days after the filing of the cross-mo-
tion unless a different response period 
is ordered by the ALJ. 

(3) Page limits. Responses may not ex-
ceed 30 pages unless the ALJ orders 
otherwise. If a party elects to combine 
a response and cross-motion in a single 
document, then the combined docu-
ment may not exceed 50 pages unless 
the ALJ orders otherwise. 

(4) Content. A response must include: 
(i) A clear and concise statement in-

dicating whether the party opposes or 
supports the motion for summary judg-
ment with respect to each issue identi-
fied in the motion for summary judg-
ment; 

(ii) A statement of any material facts 
relied on in the response, which must 
be supported by documentary evidence, 
and if the party opposes summary judg-
ment on one or more issues, the re-
sponse must specifically identify any 
genuinely disputed material facts or 
the basis for any assertion that a fact 
cannot be established; and 

(iii) A discussion of the legal argu-
ments and reasons for opposing or sup-
porting the summary judgment mo-
tion, including citations to applicable 
legal authority. 

(e) Reply. No reply or further briefing 
related to the summary judgment mo-
tion will be accepted unless authorized 
by the ALJ. 

(f) Declaration or affidavit. A declara-
tion or affidavit used to support or op-
pose a motion for summary judgment 
must be made on personal knowledge, 
cite facts that would be admissible in 
evidence, and show that the declarant 
or affiant is competent to testify on 
the matters stated. 

(g) Supporting materials. Any asser-
tions of fact in a motion or response 
must be supported by documentary evi-

dence and must reference any exhibits, 
attachments, affidavits, declarations, 
or other materials using pinpoint cita-
tions that identify the specific page(s) 
or paragraph number(s) where the sup-
porting text is located. Documentary 
evidence must be submitted with the 
motion or response unless the sup-
porting materials have already been 
filed with DCHD. 

(h) Consideration by ALJ. (1) To facili-
tate consideration of any summary 
judgment motion, the ALJ may direct 
the parties to confer and attempt to 
agree on joint stipulations of fact. 

(2) The ALJ need only consider the 
materials cited by the parties, but the 
ALJ may consider other materials that 
are part of the record of the pro-
ceeding. 

(3) The ALJ may take official notice 
of a factual matter under 43 CFR 4.24(b) 
in the same manner as a Federal dis-
trict court may take judicial notice. 

(4) If a party fails to properly support 
an assertion of fact or fails to properly 
address another party’s assertion of 
fact, the ALJ may: 

(i) Provide an opportunity to prop-
erly support or address the fact; 

(ii) Consider the fact undisputed for 
purposes of the motion; 

(iii) Grant summary judgment if the 
motions and supporting materials, in-
cluding the facts considered undis-
puted, show that the moving party is 
entitled to a summary judgment order; 
or 

(iv) Issue any other appropriate 
order. 

(5) If a nonmoving party establishes 
by declaration or affidavit that the 
party cannot, for good cause shown, 
present facts essential to justify its op-
position, the ALJ may: 

(i) Defer consideration of the motion; 
(ii) Deny the motion; 
(iii) Allow time for the nonmoving 

party to obtain evidence by discovery 
or other methods; or 

(iv) Issue any other appropriate 
order. 

(i) Order. The ALJ will issue a writ-
ten order granting or denying a motion 
for summary judgment, in whole or in 
part. A motion for summary judgment 
may only be granted if there is no gen-
uine dispute as to any material fact 
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and the movant is entitled to judgment 
as a matter of law. 

DISCOVERY 

§ 4.112 Discovery generally. 

(a) Overview. Discovery is a pre-
hearing process that allows a party to 
obtain relevant facts and information 
from another party during a pro-
ceeding. 

(b) Guidance. Although the Federal 
Rules of Civil Procedure do not apply 
to proceedings before DCHD, cor-
responding Federal discovery provi-
sions in portions of Rules 26 through 
37—and Federal case law interpreting 
Rules 26 through 37—may serve as guid-
ance in administrative adjudications 
when not in conflict with the discovery 
rules in this subpart. 

(c) Scope. As authorized by an ALJ, a 
party may engage in discovery regard-
ing any nonprivileged matter that is 
relevant to the issues in the proceeding 
and proportional to the needs of the 
case. Relevant information need not be 
admissible at hearing if the informa-
tion sought appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence. 

(d) Methods of discovery. During a pre-
hearing conference, or on the motion of 
a party, the ALJ may authorize dis-
covery by one or more of the following 
methods: 

(1) Written interrogatories (§ 4.113); 
(2) Requests for production (§ 4.114); 
(3) Requests for admission (§ 4.115); or 
(4) Depositions (§ 4.116). 
(e) Signatures. Discovery requests 

must be signed by the party’s rep-
resentative or the party, if unrepre-
sented. Answers and responses to dis-
covery requests must be signed by the 
person providing the answers or re-
sponses on behalf of the party. Objec-
tions must be signed by the party’s 
representative or the party, if unrepre-
sented. A signature certifies that to 
the best of that person’s knowledge, in-
formation, and belief formed after a 
reasonable inquiry that: 

(1) The answer or response is com-
plete and accurate at the time it is 
signed; and 

(2) The request, answer, response, or 
objection is: 

(i) Consistent with any applicable 
regulations or ALJ orders; 

(ii) Nonfrivolous; 
(iii) Not made for any improper pur-

pose such as delay or harassment; and 
(iv) Not unreasonable or unduly bur-

densome. 
(f) Limitations. At the discretion of 

the ALJ, or on the motion of a party, 
the ALJ may limit the frequency or ex-
tent of discovery authorized in §§ 4.113 
through 4.116 by: 

(1) Not allowing the requested dis-
covery; 

(2) Limiting the number of interrog-
atories, requests for production, or 
depositions or restricting the time, 
place, or length of any deposition; 

(3) Imposing specific limits or param-
eters on the production of electroni-
cally stored information when not rea-
sonably accessible because of undue 
burden or cost; 

(4) Allowing only specific methods of 
discovery; 

(5) Finding that certain matters may 
not be inquired into or that discovery 
will be limited in scope to certain mat-
ters; and 

(6) Issuing protective orders. 
(g) Protective orders. A protective 

order may be issued so that confiden-
tial, privileged, or sensitive informa-
tion will not be revealed or only dis-
closed in a specified manner. The ALJ 
may issue a protective order based on a 
motion filed by one party or a joint 
motion by all parties to the pro-
ceeding. A motion for a protective 
order filed by one party must contain a 
certification that the movant con-
ferred, or attempted to confer, with the 
other parties in good faith. Any re-
sponses to a motion for protective 
order must be filed within 14 days after 
filing of the motion, unless the ALJ 
specifies a different response period. 

(h) Cooperation. The parties are en-
couraged to cooperate in good faith and 
reach agreements, where possible, re-
garding the discovery process, the ex-
change of information, and the resolu-
tion of any discovery disputes. 

§ 4.113 Interrogatories. 
(a) Generally. When authorized by the 

ALJ, a party may conduct discovery by 
serving written interrogatories on any 
other party. Unless the parties agree or 
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the ALJ orders otherwise, a party may 
not serve more than 20 written inter-
rogatories on each party. For purposes 
of the 20-interrogatory limitation, each 
discrete subpart of an interrogatory 
counts as a separate interrogatory. 

(b) Answers and objections. Unless a 
longer or shorter time period is agreed 
to by the parties or ordered by the 
ALJ, answers and objections must be 
served within 28 days of service of the 
interrogatories. Each interrogatory 
must be answered separately and fully 
in writing, unless it is objected to, in 
whole or in part, in which event the 
reasons for the objection must be stat-
ed with specificity in place of the an-
swer. Answers and objections must be 
signed in accordance with § 4.112(e). An-
swers must be signed by the person 
providing the answer, and objections 
must be signed by the party’s rep-
resentative or the party, if unrepre-
sented. 

§ 4.114 Requests for production. 

(a) Generally. When authorized by the 
ALJ, a party may conduct discovery by 
serving a written request on any other 
party to: 

(1) Produce, or permit the requesting 
party to arrange for the inspection and 
copying of, any specified documents or 
electronically stored information in 
the responding party’s possession, cus-
tody, or control; 

(2) Permit the requesting party, or 
someone acting on the requesting par-
ty’s behalf, to inspect, copy, test, or 
sample any tangible things in the re-
sponding party’s possession, custody, 
or control; or 

(3) Permit the requesting party, or 
someone acting on the requesting par-
ty’s behalf, to enter onto designated 
land or property in the possession or 
control of the responding party for the 
purpose of inspecting, measuring, sur-
veying, photographing, examining, 
testing, or sampling. 

(b) Content of request. As applicable, 
each request must set forth with par-
ticularity: 

(1) The item or category of items to 
be produced, copied, or inspected; 

(2) A reasonable time, place, and 
manner for any inspection and related 
acts; and 

(3) The form in which electronically 
stored information is to be produced. 

(c) Responses and objections. Unless a 
longer or shorter time period is agreed 
to by the parties or ordered by the 
ALJ, responses and objections must be 
served within 28 days of receipt of the 
request. The response must state, with 
respect to each item, whether the pro-
duction or inspection will be permitted 
as requested or whether there are any 
objections. If the responding party 
makes any objections, the reasons 
must be stated with specificity. Re-
sponses and objections must be signed 
in accordance with § 4.112(e). Responses 
must be signed by the person providing 
the response, and objections must be 
signed by the party’s representative or 
the party, if unrepresented. 

§ 4.115 Requests for admission. 

(a) Generally. When authorized by the 
ALJ, a party may conduct discovery by 
serving a written request on any other 
party to admit the truth of any rel-
evant factual matters or the authen-
ticity of any specified documents. Un-
less the parties agree or the ALJ orders 
otherwise, a party may not serve more 
than 20 written requests for admission. 
For purposes of this 20-request limita-
tion, each discrete subpart of a request 
counts as a separate request. 

(b) Content of request. Each matter for 
which an admission is requested must 
be set forth separately. A request to 
admit the authenticity of a document 
must be accompanied by a copy of the 
document unless it has been otherwise 
furnished or made available for inspec-
tion and copying. 

(c) Answers and objections. The party 
to whom the request is directed must 
answer or object to each matter within 
28 days of being served, unless a longer 
or shorter time period is agreed to by 
the parties or ordered by the ALJ. An-
swers and objections must be signed in 
accordance with § 4.112(e). Answers 
must be signed by the person providing 
the answers, and objections must be 
signed by the party’s representative or 
the party, if unrepresented. A respond-
ing party must specifically answer or 
object to each matter as follows: 

(1) Admit the matter, in whole or in 
part; 
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(2) Deny the matter, in whole or in 
part; 

(3) State in detail why the responding 
party cannot truthfully admit or deny 
the matter, and if the denial is based 
on a lack of knowledge or information, 
demonstrate that the party has made a 
reasonable inquiry and that the infor-
mation known, or readily obtainable, is 
insufficient to admit or deny; or 

(4) State the grounds for any objec-
tions with specificity. 

(d) Effect of not answering. A matter 
is deemed admitted unless a written 
answer or objection is served on the re-
questing party within 28 days of service 
of the request, except that a longer 
time period may be agreed to by the 
parties or ordered by the ALJ. 

(e) Withdrawal. A matter admitted 
under this section is conclusively es-
tablished unless the ALJ permits, on 
motion, the admission to be withdrawn 
or amended or determines that the ad-
mission is contrary to law. 

(f) Effect of admission. An admission 
under this section cannot be used 
against the party in any other pro-
ceeding. 

§ 4.116 Depositions. 
(a) Generally. When authorized by the 

ALJ, a party may take the deposition 
of any person by oral examination. 
Parties are encouraged to schedule and 
conduct depositions by agreement 
whenever possible. 

(b) Notice of deposition. The party 
scheduling a deposition must give rea-
sonable notice in writing to every 
party to the proceeding and to the per-
son being examined. The notice must 
include: 

(1) The name, address, and other con-
tact information for the person to be 
examined; 

(2) The time and place of the deposi-
tion, and if conducted by video-
conference or other suitable tech-
nology, the information necessary to 
access and attend the deposition re-
motely; 

(3) The subject matter upon which 
the person will be examined; 

(4) The name or descriptive title of 
the officer before whom the deposition 
will be taken along with the method of 
recording and transcribing the deposi-
tion; 

(5) If a subpoena for document pro-
duction is issued under § 4.120 to a 
nonparty deponent, the materials des-
ignated for production as set forth in 
the subpoena; and 

(6) If the deposition is being taken for 
the purpose of preserving testimony for 
hearing, a statement to that effect. 

(c) Deposition of organization, business 
entity, government agency, or other enti-
ty. When the deposition of an organiza-
tion, business entity, government 
agency, or other entity is sought, the 
organization, business entity, govern-
ment agency, or other entity must des-
ignate one or more officers, directors, 
or agents to testify on its behalf. 

(d) Procedure for deposition. Deposi-
tions must be conducted, transcribed, 
and certified in accordance with the 
following procedures unless the ALJ 
authorizes an alternative procedure or 
imposes other requirements: 

(1) The deposition must be taken be-
fore an officer authorized to administer 
oaths by Federal law or the law of the 
place where the examination is held; 

(2) The party providing notification 
of the deposition must arrange and pay 
the expenses associated with securing 
the necessary facilities, personnel, and 
transcript; 

(3) The deposition must be under 
oath or affirmation; 

(4) The deponent may be examined 
and cross-examined and the questions 
and answers, together with all objec-
tions made, must be transcribed by the 
officer before whom the deposition is 
taken; 

(5) Documents and other tangible 
things produced for inspection during a 
deposition must, on a party’s request, 
be marked for identification and ap-
pended or attached to the written depo-
sition transcript; 

(6) When the testimony is fully tran-
scribed and reduced to writing, the dep-
osition transcript must be submitted 
to the deponent for examination, iden-
tification of any corrections, and sig-
nature, unless the deponent has waived 
the right to review and sign; and 

(7) The officer must certify the depo-
sition transcript and, if the deposition 
is not signed by the deponent, must 
certify the reasons for the failure to 
sign. 
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(e) Procedure for preservation deposi-
tion. A party may depose a witness for 
the purpose of preserving testimony for 
hearing if: 

(1) The ALJ authorizes the preserva-
tion deposition based on a written mo-
tion or an oral request made during a 
prehearing conference; 

(2) The requesting party dem-
onstrates that one of the following cri-
teria has been met: 

(i) The witness will be unable to at-
tend the hearing because of age, ill-
ness, or other incapacity; or 

(ii) The witness is unwilling or un-
likely to attend the hearing and the 
party is unable to compel the attend-
ance of the witness by subpoena; and 

(3) The requesting party complies 
with any requirements imposed by the 
ALJ related to transcription, record-
ing, or other deposition procedures. 

§ 4.117 Supplementation or correction. 

(a) Requirement. A party who re-
sponded to an interrogatory, request 
for production, or request for admis-
sion with an answer or response that 
was complete when made must supple-
ment or correct a prior response in a 
timely manner if the party learns that 
the answer or response is materially 
incomplete or incorrect and if the addi-
tional or corrective information has 
not been otherwise made known to the 
other parties during the discovery 
process or in writing. 

(b) Order. At any time, an ALJ may 
issue an order directing the supplemen-
tation of an answer or response. 

§ 4.118 Motion to compel. 

(a) Motion. Any party may file a mo-
tion with the ALJ requesting an order 
compelling disclosure or discovery. A 
motion must include: 

(1) A copy of the discovery request; 
(2) A copy of the response or objec-

tion or, if a copy is unavailable, a de-
scription of the response or objection; 

(3) A concise statement of the facts 
and law supporting the motion to com-
pel, including citations to any applica-
ble legal authority; and 

(4) A statement that the moving 
party has, prior to the filing of the mo-
tion, in good faith conferred or at-
tempted to confer with the person, en-

tity, or representative failing to make 
a disclosure or allow discovery. 

(b) Response. A response to a motion 
to compel must be filed within 14 days 
of the filing of the motion unless a 
longer or shorter time period is ordered 
by the ALJ and must contain a concise 
statement of the facts and law sup-
porting the response, including cita-
tions to any applicable legal authority. 

(c) Order. The ALJ may issue an 
order granting or denying the motion, 
in whole or in part, and may issue any 
other appropriate order, including, but 
not limited to, a protective order or an 
order imposing curative measures. Cu-
rative measures include, but are not 
limited to, orders extending the dis-
covery period, authorizing additional 
discovery, or directing a party to con-
duct an additional search of its 
records. 

§ 4.119 Sanctions for failure to comply 
with a discovery order. 

(a) Failure to comply. If a party fails 
to comply with an order compelling 
discovery, the ALJ may issue such or-
ders as are just, including but not lim-
ited to, an order imposing appropriate 
sanctions under this section. 

(b) Notice. Appropriate sanctions may 
be imposed after notice and an oppor-
tunity to respond. The notice and op-
portunity to respond may be in any 
form directed by the ALJ and may be 
limited to an oral response during a 
prehearing conference or hearing. 

(c) Types of sanctions. After consid-
ering the relevant circumstances and 
the nature of the violation, the ALJ 
may impose appropriate sanctions, in-
cluding but not limited to, the fol-
lowing: 

(1) Inferring that the admission, tes-
timony, or other evidence would have 
been adverse to the party; 

(2) Directing that designated facts be 
taken as established or admitted for 
purposes of the proceeding in accord-
ance with the claim of the party ob-
taining the order; 

(3) Prohibiting the party withholding 
discovery from supporting or opposing 
a designated claim or defense or from 
introducing designated matters into 
evidence; 

(4) Striking pleadings in whole or in 
part; 
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(5) Ordering that the party with-
holding discovery has waived any ob-
jection to the introduction and use of 
secondary evidence to show what the 
withheld discovery would have shown; 
and 

(6) Entering a decision or order adju-
dicating the proceeding, in whole or in 
part, against the party withholding 
discovery in violation of a discovery 
order. 

OTHER PROCEDURES 

§ 4.120 Subpoenas. 
(a) Purpose. Subpoenas may be issued 

to the extent authorized by law to re-
quire the attendance of a person, the 
giving of testimony, or the production 
of documents or other relevant mate-
rials. 

(b) Contents of application. A party 
may request the issuance of a subpoena 
by written application. The application 
must: 

(1) Describe the testimony sought or 
the materials to be produced with spec-
ificity; 

(2) Identify the name, address, and 
contact information for the person or 
entity to be subpoenaed; 

(3) Specify the time, date, location, 
and method for obtaining the testi-
mony or other material sought; and 

(4) Demonstrate that the requested 
subpoena is reasonable in scope and 
relevant to the proceeding. 

(c) Issuance. The ALJ may issue a 
subpoena on a form that contains the 
caption for the proceeding, specifies 
the name and address of the person or 
entity from whom the testimony or 
material is sought, and orders one or 
more of the following: 

(1) If the subpoena requires the per-
son to testify in person at a hearing or 
deposition, then the subpoena will 
order the person to appear at a speci-
fied date, time, and place; 

(2) If the subpoena requires the per-
son to testify at a hearing or deposi-
tion using videoconferencing or other 
suitable technology, then the subpoena 
will order the person to appear at a 
specified date and time and will con-
tain the information necessary to tes-
tify remotely; or 

(3) If the subpoena requires the pro-
duction of designated documents, elec-

tronically stored information, or other 
tangible materials by a nonparty, then 
the subpoena will order production by 
a specified date and will designate 
whether the production must occur in 
person, by mail, delivery service, or 
other electronic means. 

(d) Service. A party must serve a copy 
of the subpoena as follows: 

(1) In person. A subpoena may be 
served by any person who is not a party 
to the proceeding and is 18 years of age 
or older by hand-delivering a copy of 
the subpoena to the person named in 
the subpoena; or 

(2) By registered or certified mail. A 
subpoena may be served by registered 
or certified mail, with a return receipt 
requested, to the last known residen-
tial address or place of business of the 
person or entity named in the sub-
poena. 

(e) Certificate of service. The person 
serving the subpoena must: 

(1) Prepare a certificate of service 
setting forth the date, time, and man-
ner of service, or the reasons for any 
failure of service; and 

(2) Swear to or affirm the certificate, 
attach it to a copy of the subpoena, 
and return it to the party on whose be-
half the subpoena was served. That 
party will then be responsible for filing 
the certificate of service with the ALJ 
and serving it on all other parties to 
the proceeding. 

(f) Witness fees. Witnesses subpoenaed 
by any party must be paid the same 
fees and mileage expenses that are paid 
to witnesses in the United States dis-
trict courts under 28 U.S.C. 1821. The 
witness fee will be paid by the party 
who requested the appearance. Any 
witness who appears without being sub-
poenaed is entitled to the same fees 
and mileage expenses as if that person 
had been subpoenaed, except that wit-
ness fees do not apply to Government 
employees who are called as witnesses 
by the Government. 

(g) Geographic limits. A witness may 
be required to attend a hearing or dep-
osition at a place not more than 100 
miles from where the person resides, is 
employed, or regularly transacts busi-
ness in person unless another geo-
graphic limit applies by statute to the 
proceeding. No geographic limit applies 
to testimony conducted using 
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videoconferencing or other suitable 
technology that is available to all par-
ticipants in the proceeding and that al-
lows a witness to testify remotely. 

(h) Motion to quash or modify. A party 
or person to whom a subpoena is di-
rected may file a written motion to 
quash or modify the subpoena within 10 
days of service. A motion to quash or 
modify the subpoena will stay the ef-
fect of the subpoena pending the ALJ’s 
decision on the motion. 

(i) Enforcement. If a person fails or re-
fuses to comply with a subpoena, the 
ALJ may apply to the U.S. Department 
of Justice to initiate a judicial enforce-
ment proceeding or may authorize the 
party to seek judicial enforcement in 
the appropriate United States district 
court. 

§ 4.121 Sanctions. 
(a) Authority of ALJ. The ALJ is vest-

ed with the general authority to regu-
late the course of the proceedings. The 
ALJ may impose appropriate sanctions 
on a person or entity for: 

(1) Noncompliance with an ALJ 
order; 

(2) Violation of the regulations in 
this subpart; 

(3) A failure to prosecute or defend in 
a timely manner; or 

(4) Other misconduct that prejudices 
another party or interferes with the ef-
ficient, orderly, and fair conduct of the 
proceeding. 

(b) Notice. Appropriate sanctions may 
be imposed after notice and an oppor-
tunity to respond. The notice and op-
portunity to respond may be in any 
form directed by the ALJ and may be 
limited to an oral response during a 
prehearing conference or hearing. 

(c) Types of sanctions. After consid-
ering the relevant circumstances and 
the nature of the violation, failure, or 
misconduct, the ALJ may impose ap-
propriate sanctions, including the fol-
lowing: 

(1) Deeming a party’s objection 
waived; 

(2) Striking all, or part, of a pleading; 
(3) Precluding a party from making a 

late filing or conditioning a late filing 
on terms that the ALJ deems fair and 
equitable; 

(4) Denying a motion; 
(5) Excluding evidence or witnesses; 

(6) Expelling a person or entity from 
the hearing; 

(7) Issuing an order or decision 
against a party; 

(8) Dismissing a claim or defense; 
(9) Dismissing a proceeding; and 
(10) Taking any other action author-

ized by law. 

§ 4.122 Interlocutory appeal. 

(a) Overview. An interlocutory appeal 
is a challenge brought before an Ap-
peals Board of a non-final order issued 
by an ALJ prior to the conclusion of 
the proceeding. Permission must be ob-
tained before an interlocutory appeal 
can be filed with an Appeals Board and 
will only be authorized in limited cir-
cumstances. 

(b) General procedures. Permission to 
file an interlocutory appeal is a two- 
step process, requiring a party to: 

(1) File an application requesting the 
ALJ to certify an ALJ order, in whole 
or in part, for interlocutory appeal; 
and 

(2) Petitioning the Appeals Board for 
permission to file an interlocutory ap-
peal of the ALJ’s order, in whole or in 
part. 

(c) Standards for ALJ certification. The 
ALJ will certify an order for interlocu-
tory appeal only when the ALJ deter-
mines that: 

(1) The order involves a controlling 
question of law about which there are 
substantial grounds for difference of 
opinion; and 

(2) An immediate appeal will materi-
ally advance the completion of the pro-
ceeding. 

(d) Timing and content of application. 
An application requesting certification 
must be filed and served within 14 days 
of the date of the ALJ’s order. The ap-
plication must: 

(1) Identify the order, or portion of 
the order, for which review is sought; 

(2) Clearly and concisely state the 
grounds for appeal; and 

(3) Demonstrate that the standards 
for certification in paragraph (c) of 
this section are met. 

(e) Responses. Any party that opposes 
the application for certification may 
file and serve a response within 14 days 
of the filing of the application. 
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(f) ALJ certification. Based on a review 
of the application and any responses 
filed, the ALJ may: 

(1) Certify the order, or portion of the 
order, for interlocutory appeal; or 

(2) Deny the application. 
(g) Petition to Appeals Board. Within 

14 days of the ALJ’s ruling on the ap-
plication for certification, the request-
ing party may petition the Appeals 
Board for permission to file an inter-
locutory appeal. The petition must in-
clude: 

(1) A copy of the ALJ’s order for 
which review is sought; 

(2) Copies of all filings made in sup-
port of or in opposition to the applica-
tion for certification before the ALJ; 

(3) A copy of the ALJ’s certification 
for interlocutory appeal or the order 
denying the application for certifi-
cation; and 

(4) If the ALJ denied the application 
for certification, a clear and concise 
statement of reasons explaining why 
the ALJ’s denial was an abuse of dis-
cretion. 

(h) Permission from Appeals Board. The 
Appeals Board will grant or deny per-
mission to file an interlocutory appeal 
in accordance with § 4.28 or § 4.414 of 
this part. 

(i) Suspension of proceeding. Neither 
the certification of an order for inter-
locutory appeal nor an interlocutory 
appeal will operate to suspend the pro-
ceeding before the ALJ unless so or-
dered by the ALJ or Appeals Board. 

§ 4.123 Alternative dispute resolution. 
(a) Purpose. Alternative dispute reso-

lution (ADR) refers to the various proc-
esses and techniques used for resolving 
disputes without the necessity of fur-
ther litigation or a hearing. 

(b) Process. Participation in an ADR 
process is entirely voluntary. A party 
cannot be forced to agree to a resolu-
tion of the dispute by participating in 
an ADR process, and if the parties do 
not agree to participate or cannot 
reach agreement through the ADR 
process, the proceeding will be adju-
dicated by the ALJ. 

(c) Availability. At any time during 
the pendency of a proceeding, a party 
may file a request to use an ADR proc-
ess or the ALJ may notify the parties 
that the matter has been identified as 

a candidate for ADR. The ALJ may 
also issue a notice describing the ADR 
processes used by DCHD and directing 
the parties to communicate in writing, 
or verbally during a prehearing status 
conference, whether they are willing to 
participate in an ADR process. The 
written ADR procedures used by DCHD 
can be made available to the parties on 
request. 

HEARING PROCESS AND PROCEDURE 

§ 4.124 Hearing scheduling. 
(a) Hearing location and date. The 

ALJ, in coordination with the parties 
and consistent with any applicable 
statutory requirements, will schedule 
the hearing and determine the hearing 
location and dates. In making this de-
termination, the ALJ may consider 
other relevant factors such as the con-
venience of the parties and witnesses, 
the availability of suitable hearing 
space, and the need for any special ac-
commodations. 

(b) Videoconferencing and other tech-
nology. In appropriate circumstances as 
determined by the ALJ, a hearing may 
be conducted, in whole or in part, using 
videoconferencing or other suitable 
technology. 

(c) Notice of hearing. In advance of the 
hearing, a written notice containing 
the hearing location and hearing dates 
will be issued to all parties to the pro-
ceeding. If a hearing will be conducted, 
in whole or in part, using 
videoconferencing or other technology, 
the hearing notice will contain instruc-
tions and guidance for participating in 
the hearing. 

§ 4.125 Hearing postponements. 
(a) Good cause required. Postponement 

of a scheduled hearing generally will 
not be approved, except upon a showing 
of good cause and reasonable diligence 
in preparing for the hearing. 

(b) Timing of motion. A party must file 
a request for a postponement at least 
21 days prior to the date of the hearing 
absent compelling circumstances. The 
ALJ will not grant a request for post-
ponement made less than 10 days in ad-
vance of the hearing unless all parties 
agree to the postponement or the party 
requesting a postponement dem-
onstrates that an emergency occurred 
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which could not have been anticipated 
and which justifies the granting of a 
postponement. 

(c) Form and content of motion. The 
motion for a postponement must state 
in detail the reasons why a postpone-
ment is necessary. The moving party 
must also make a reasonable effort to 
contact each party to determine 
whether an agreement can be reached 
regarding the requested postponement. 
In the motion, the moving party must 
state: 

(1) Whether any other party agrees to 
the postponement; 

(2) Whether any other party objects 
to the postponement; and 

(3) Any steps taken to contact a 
party it was unable to reach. 

(d) Limitation on postponements. A 
party generally will not be granted 
more than one hearing postponement, 
unless that party can show compelling 
circumstances that are beyond the par-
ty’s control. In determining whether to 
grant more than one postponement to 
a party, the ALJ may consider the in-
terests of justice and the relative prej-
udice to the parties. 

§ 4.126 Hearing procedures generally. 

(a) Overview. A hearing is an oppor-
tunity for a party to present its case or 
defense by any reasonable method. Par-
ties may submit oral, documentary, or 
demonstrative evidence as well as re-
buttal evidence and may conduct such 
cross-examination as may be required 
for a full and true disclosure of the 
facts. During the hearing, a verbatim 
transcript will be prepared in accord-
ance with § 4.128 that includes the oral 
arguments, testimony, and exhibits re-
ceived into evidence. The hearing 
record, together with any motions, 
documents filed, and rulings made by 
the ALJ during the hearing and pre-
hearing process, may inform the ALJ’s 
decision in the matter. 

(b) Hearing procedures. The ALJ has 
the authority to conduct the hearing in 
an orderly and judicial manner, includ-
ing the authority to: 

(1) Subpoena witnesses for hearing 
pursuant to § 4.120; 

(2) Administer oaths and affirma-
tions; 

(3) Regulate the course of the hearing 
and the conduct of representatives, 
parties, and witnesses; 

(4) Call and examine witnesses; 
(5) Provide for the sequestration of 

witnesses; 
(6) Receive, rule on, exclude, or limit 

evidence; 
(7) Take official notice of a factual 

matter under § 4.24(b) in the same man-
ner as a Federal district court may 
take judicial notice; 

(8) Issue protective orders and impose 
other measures to protect information 
or documents that are confidential, 
privileged, or otherwise sensitive; 

(9) Continue or recess the hearing, in 
whole or in part, for a reasonable pe-
riod of time; 

(10) Direct that written motions or 
briefs be provided addressing issues 
raised during the hearing; 

(11) Rule on any oral or written mo-
tions; 

(12) Impose appropriate sanctions; 
and 

(13) Exercise any other authority 
necessary to conduct the hearing in an 
orderly and judicial manner. 

(c) Presentation at hearing. The ALJ 
will determine the order of presen-
tation for witnesses and evidence at 
hearing based on the applicable legal 
standards as well as considerations of 
fairness and judicial efficiency. Each 
party is responsible for presenting its 
case or defense at the hearing to ensure 
the adequacy of the hearing record, 
subject to any limitations imposed by 
law, regulation, or order. 

(d) Post-hearing briefs. The ALJ may 
prescribe the format, timing, and con-
tent of any post-hearing briefs at the 
conclusion of the hearing or in a subse-
quent written order. 

(e) Conclusion of hearing. Once the 
hearing concludes, errors in the tran-
script may be corrected in accordance 
with § 4.128, but no additional evidence 
will be received unless the ALJ directs 
otherwise. If the ALJ finds good cause 
to reopen the hearing and allow addi-
tional evidence to be received, all par-
ties will have an opportunity to offer 
responsive evidence and, if necessary, a 
new hearing may be scheduled. 

(f) Waiver of hearing. The ALJ may 
determine that a party has waived its 
right to a hearing if, after notice, the 
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party fails to appear at the hearing 
without good cause. Waiver of a right 
to a hearing does not mean that the 
ALJ will rule against the party failing 
to appear, but it does mean that the 
party’s opportunity to present evidence 
and examine witnesses has been 
waived. 

§ 4.127 Evidence. 

(a) Admissibility and exclusion of evi-
dence. The ALJ has the authority to 
admit or exclude evidence. The Federal 
Rules of Evidence, while not directly 
applicable to hearings conducted under 
this subpart, may be used as guidance 
by the ALJ. The ALJ will exclude evi-
dence that is irrelevant, immaterial, or 
unduly repetitious. 

(b) Oral testimony. All oral testimony 
must be under oath or affirmation. 
Witnesses will be subject to cross-ex-
amination by any other party, and the 
ALJ may question any witness during 
the hearing. 

(c) Objections. Any objections to the 
admission of evidence or testimony 
must concisely state the grounds for 
the objection. Oral rulings on objec-
tions will be made on the record and 
included in the transcript of the hear-
ing. When the ALJ sustains an objec-
tion to the admission of evidence, the 
affected party may preserve the issue 
for appeal by making an offer of proof 
on the record showing what the party 
expected to establish by the testimony 
or evidence. Any adverse party may 
then make an offer of proof in rebuttal 
on the record. 

(d) Stipulations. The parties may stip-
ulate to any relevant factual matters. 
When received into evidence, stipula-
tions will be binding on the parties 
with respect to the matters stipulated. 
Oral stipulations may be made on the 
record at hearing and written stipula-
tions may be received into evidence as 
exhibits. The parties are encouraged to 
agree to stipulations of fact whenever 
possible. 

(e) Depositions. A deposition will not 
become part of the hearing record un-
less it has been received into evidence, 
in whole or in part, as an exhibit by the 
ALJ. 

(1) Requirements. A party may only 
use a deposition against a party who: 

(i) Was present or represented at the 
taking of the deposition; or 

(ii) Had reasonable notice of the tak-
ing of the deposition. 

(2) Exclusion. The ALJ will exclude 
from evidence any question and re-
sponse to which an objection: 

(i) Was noted at the taking of the 
deposition; and 

(ii) Would have been sustained if the 
witness had been personally present 
and testifying at the hearing. 

(3) Completeness. If a party offers only 
part of a deposition in evidence, an-
other party to the proceeding may re-
quest that the party be required to in-
clude any other part of the deposition 
that ought in fairness be considered 
with the part introduced. 

(4) Written and video depositions. A 
deposition admitted into evidence, in 
whole or in part, must include a cer-
tified written transcript, but the ALJ 
may, in appropriate circumstances, 
permit relevant portions of a video 
deposition to be played at hearing and 
transcribed into the hearing record by 
the reporter. 

§ 4.128 Transcripts and reporting. 
(a) Transcript and reporter’s fees. A 

hearing conducted pursuant to this 
subpart will be transcribed verbatim. 
The procedures for obtaining a tran-
script and paying the associated fees 
are as follows: 

(1) DCHD will secure the services of a 
reporter to prepare a transcript and 
will pay the reporter’s fees to provide 
an original transcript to DCHD. 

(2) Each party is responsible for ob-
taining and paying for its copy of the 
transcript consistent with any statu-
tory or regulatory provisions gov-
erning the proceeding. 

(3) The government agency, bureau, 
or office participating in the hearing as 
a party will be responsible for reim-
bursing DCHD for reporting fees. 

(b) Official transcript. The official 
transcript, along with any exhibits, 
must be duly certified by the reporter 
and submitted to the ALJ for filing as 
part of the proceeding along with any 
corrections made pursuant to para-
graph (c) of this section. 

(c) Corrections. (1) Any party may file 
a motion proposing corrections to the 
transcript. The motion must be filed 
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within 10 days of receipt of the tran-
script unless the ALJ orders otherwise. 

(2) If no party files a timely motion, 
the ALJ will presume that the tran-
script is correct and complete, except 
for obvious typographical errors. 

(3) As soon as feasible after the con-
clusion of the hearing and after consid-
eration of any motions proposing cor-
rection, the ALJ will issue an order 
making any corrections to the tran-
script that the ALJ finds are war-
ranted. 

§ 4.129 Decision. 
(a) Basis for decision. Following a 

hearing, the ALJ will issue a written 
decision that identifies and describes 
the basis for the decision unless the ap-
plicable statute or regulation allows 
for an oral ruling. 

(b) Decision. The decision issued by 
the ALJ will be final for the Depart-
ment, unless a notice of appeal, peti-
tion for review, or petition for recon-
sideration is timely filed or the appli-
cable statute, regulation, or order of 
referral requires the ALJ to issue: 

(1) Proposed findings of fact on the 
issues presented at hearing; or 

(2) A recommended decision that in-
cludes findings of fact and conclusions 
of law. 

RECONSIDERATION, APPEAL, AND REVIEW 

§ 4.130 Reconsideration. 
(a) Procedural requirements. Any party 

may petition for reconsideration of a 
dispositive order or decision within 14 
days after the date of issuance. A peti-
tion for reconsideration must be made 
in writing and served on all parties to 
the proceeding in accordance with 
§ 4.102. A petition for reconsideration 
may not exceed 15 pages unless other-
wise authorized by the ALJ. 

(b) Standards. A petition for reconsid-
eration must state with specificity the 
relief sought and must demonstrate 
that extraordinary circumstances war-
rant reconsideration. Extraordinary 
circumstances may include: 

(1) An error or misstatement of mate-
rial fact or law that resulted in an er-
roneous order or decision or that would 
require a different outcome; 

(2) A failure to cite and address a 
binding statute, regulation, or deci-

sion, including a recent judicial deci-
sion, that would require a different 
outcome; or 

(3) The existence of evidence not 
available to the ALJ when the order or 
decision issued that would require a 
different outcome. To satisfy this re-
quirement, the petitioner must: 

(i) Proffer the evidence along with 
the petition for reconsideration, and 

(ii) Provide a detailed explanation 
showing why the petitioner, in the ex-
ercise of reasonable diligence, did not 
submit the evidence prior to issuance 
of the order or decision. 

(c) Responses. No responses may be 
filed to a petition for reconsideration, 
unless authorized by the ALJ. 

(d) Review by ALJ. The ALJ will re-
view the petition for reconsideration 
and notify the parties within 10 days 
whether the petition for reconsider-
ation will be accepted for further anal-
ysis. If the ALJ does not take any ac-
tion on the petition for reconsideration 
within 10 days, then the petition for re-
consideration is deemed denied. 

(e) Status while a petition is pending. 
Filing a petition for reconsideration 
will not stay the effectiveness of the 
dispositive order or decision and will 
not toll any deadlines to seek appeal or 
review of the order or decision, unless 
the ALJ accepts the petition for recon-
sideration for further analysis. If the 
ALJ accepts the petition for reconsid-
eration for further analysis, then the 
effectiveness of the dispositive order or 
decision will automatically be stayed 
and all applicable deadlines tolled until 
the ALJ issues a decision on reconsid-
eration. 

(f) Appeal or review. A decision on re-
consideration issued by the ALJ will be 
final for purposes of appeal and review 
under § 4.131. A notice issued by the 
ALJ declining to accept the petition 
for further analysis, or a failure by the 
ALJ to take action on the petition 
within 10 days, is not subject to appeal 
or review. If a party files a notice of 
appeal or requests review of the dis-
positive order or decision before the pe-
tition for reconsideration is resolved, 
then the ALJ will no longer have juris-
diction over the petition for reconsid-
eration and the matter will be for-
warded to the appropriate appellate or 
reviewing authority. 
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(g) Petition not required for exhaustion. 
Filing a petition for reconsideration is 
not required to exhaust administrative 
remedies. 

§ 4.131 Appeal and review. 
Any party seeking to appeal or other-

wise obtain review of a final order or 
decision of the ALJ must comply with 
the statutory or regulatory provisions 
applicable to the specific type of pro-
ceeding involved. 

SPECIFIC RULES APPLICABLE TO CERTAIN 
TYPES OF PROCEEDINGS BEFORE THE 
DEPARTMENTAL CASES HEARINGS DIVI-
SION 

SPECIFIC RULES APPLICABLE TO REFER-
RALS FOR FACT-FINDING HEARINGS 

§ 4.150 Procedures for hearing refer-
rals. 

(a) Overview. A proceeding may be re-
ferred to an ALJ for an evidentiary 
hearing by an Appeals Board or other 
Departmental entity when it appears 
that specific issues of material fact re-
quire a hearing for resolution. 

(b) Applicable rules. In a proceeding 
referred to an ALJ for fact-finding, the 
general procedural rules for practice 
before DCHD at §§ 4.100 through 4.131 
govern practice and procedure in addi-
tion to the rules applicable to referrals 
for fact-finding hearings set forth in 
this section and § 4.151. 

(c) Authority of the ALJ. The ALJ has 
the authority to conduct the pro-
ceeding and the hearing in an orderly 
and judicial manner, subject to any 
limitations or restrictions prescribed 
in the referral issued by the Appeals 
Board or other Departmental entity 
making the referral. 

(d) Issues and evidence. Unless other-
wise directed by the Appeals Board or 
other Departmental entity making the 
referral, the ALJ may consider other 
relevant issues or evidence identified 
after referral of the matter to DCHD. 

§ 4.151 Resolution of hearing referrals. 
(a) Types of action. At the conclusion 

of the proceeding, the ALJ will issue 
one of the following as specified in the 
referral issued by the Appeals Board or 
other Departmental entity making the 
referral: 

(1) Proposed findings of fact on the 
issues presented at the hearing; 

(2) A recommended decision that in-
cludes findings of fact and conclusions 
of law; or 

(3) A decision that will be final for 
the Department unless a notice of ap-
peal is filed. 

(b) Transmittal of record. If the ALJ 
issues proposed findings of fact or a 
recommended decision, the ALJ will 
transmit the entire record of the pro-
ceeding, including the hearing tran-
script, to the Appeals Board or other 
Departmental entity making the refer-
ral. 

(c) Exceptions and comments. The par-
ties will have 30 days from service of 
any proposed findings of fact or a rec-
ommended decision to file exceptions 
or comments with the Appeals Board 
or other Departmental entity making 
the referral. 

(d) Final decision. If the ALJ issues a 
final decision that may be appealed to 
an Appeals Board or other Depart-
mental entity, the ALJ will advise the 
parties at the conclusion of the deci-
sion of their right to file an appeal. 

SPECIFIC RULES APPLICABLE TO 
CONTEST PROCEEDINGS 

§ 4.160 Private contests; initiation of a 
private contest. 

Any person or entity who claims title 
to or an interest in land adverse to any 
other person or entity claiming title to 
or an interest in such land or who 
seeks to acquire a preference right pur-
suant to the Act of May 14, 1880, as 
amended (43 U.S.C. 185), or the Act of 
March 3, 1891 (43 U.S.C. 329), may ini-
tiate proceedings to have the claim of 
title or interest adverse to that claim 
invalidated for any reason not shown 
by BLM’s records. Such a proceeding 
will constitute a private contest and 
will be governed by the regulations at 
§§ 4.160 through 4.169. 

§ 4.161 Private contests; protests. 
Where the elements of a contest are 

not present, any objection raised by a 
person or entity to any action proposed 
to be taken in any proceeding before 
BLM will be deemed to be a protest and 
appropriate action will be taken based 
on the circumstances. 
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§ 4.162 Private contests; complaint. 
(a) Filing a complaint. Any person or 

entity desiring to initiate a private 
contest must file a complaint in the 
proper BLM State Office as identified 
at 43 CFR 1821.10 and in accordance 
with the OHA Standing Orders on Con-
tact Information found on the Depart-
ment of the Interior OHA website at 
https://www.doi.gov/oha. 

(b) Contents of complaint. The com-
plaint must contain the following in-
formation, under oath: 

(1) The name and address of each in-
terested party; 

(2) A legal description of the land in-
volved; 

(3) A reference, so far as known to 
the contestant, to any proceedings 
pending for the acquisition of title to, 
or an interest, in such land: 

(4) A statement describing with par-
ticularity the facts constituting the 
grounds for contest; 

(5) A statement of the law under 
which the contestant claims or intends 
to acquire title to, or an interest in, 
the land and the facts showing that the 
contestant is qualified to do so; 

(6) A statement that the proceeding 
is not collusive or speculative but is in-
stituted and will be diligently pursued 
in good faith; 

(7) A request for relief that the ad-
verse interest be invalidated; 

(8) The BLM State Office where the 
complaint is filed and the mailing or 
electronic address to which documents 
must be sent for service on the contest-
ant; and 

(9) A notice that unless the contestee 
files an answer to the complaint in the 
appropriate BLM State Office within 30 
days after service of the notice, the al-
legations of the complaint will be 
taken as confessed. 

(c) Amendment of complaint. Except 
insofar as the BLM State Office, ALJ, 
Director, Appeals Board, or Secretary 
may raise issues in connection with de-
ciding a contest, issues not raised in a 
complaint may not be raised later by 
the contestant unless the ALJ permits 
the complaint to be amended after due 
notice to the other parties and an op-
portunity to object. 

(d) Corroboration required. All allega-
tions of fact in the complaint which 
are not matters of official record or ca-

pable of being judicially noticed and 
which, if proved, would invalidate the 
adverse interest must be corroborated 
under oath by the statement of wit-
nesses. Each such allegation of fact 
must be corroborated by the statement 
of at least one witness having personal 
knowledge of the alleged fact and such 
fact must be set forth in the state-
ment. All statements by witnesses 
must be attached to the complaint. 

(e) Filing fee. Each complaint must be 
accompanied by a filing fee of $20 and a 
deposit of $200 toward the reporter’s 
fees. Any complaint which is not ac-
companied by the required fee and de-
posit will not be accepted for filing. 

(f) Waiver of issues. Any issue not 
raised by a private contestant in ac-
cordance with the provisions of para-
graph (b) or (c) of this section, which 
was known or could have been known 
by the exercise of reasonable diligence, 
will be deemed waived. 

§ 4.163 Private contests; service. 
(a) Service generally. The complaint 

must be served upon every contestee in 
the manner provided in § 4.102(b), ex-
cept that non-electronic service must 
be made by personal delivery, reg-
istered mail, or certified mail and must 
include a return receipt. The complaint 
must be served not later than 30 days 
after filing the complaint, and proof of 
service must be filed in the BLM State 
Office where the contest is pending, un-
less service is made by publication, in 
which case, service must be in accord-
ance with the provisions in paragraph 
(c) of this section. When the contest is 
against the heirs of a deceased 
entryman, the notice must be served 
on each heir. If the person to be served 
is a minor, then service of the com-
plaint must be made on the minor’s 
parent or guardian, or if neither exists, 
the adult having care or control over 
the minor. If the person to be served 
has been legally adjudged incompetent, 
then service of the complaint must be 
made on that person’s legal guardian, 
or if no legal guardian exists, the per-
son having care or control over the in-
competent person. 

(b) Summary dismissal and waiver of 
defect in service. If a complaint when 
filed does not meet all the require-
ments of § 4.162(b) and (d), or if the 
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complaint is not served upon each 
contestee as required by this section, 
the complaint will be summarily dis-
missed by the BLM State Office. How-
ever, where prior to the summary dis-
missal of a complaint, a contestee an-
swers without questioning the service 
or proof of service of the complaint, 
any defect in service will be deemed 
waived as to such answering contestee. 

(c) Service by publication—(1) When 
service may be made by publication. When 
the contestant has made a diligent 
search and inquiry to locate the 
contestee, but the contestee cannot be 
located, the contestant may proceed 
with service by publication after first 
filing an affidavit with the BLM State 
Office that includes: 

(i) A statement that the contestee 
could not be located after a diligent 
search and inquiry along with a de-
tailed description of the efforts made 
to locate the contestee, which must 
occur not more than 15 days prior to 
the filing of the statement; 

(ii) The last known address of the 
contestee; and 

(iii) The affidavits or declarations of 
two individuals who live in the vicinity 
of the land at issue who either provide 
the last known address of the contestee 
or state that they have no knowledge 
of the contestee’s whereabouts. 

(2) Contents of published notice. The 
published notice must give the names 
of the parties to the contest, a legal de-
scription of the land at issue, the sub-
stance of the charges contained in the 
complaint, the address of the BLM 
State Office where the contest is pend-
ing, and a statement that upon the 
failure to file an answer in the BLM 
State Office within 30 days after the 
completion of publication of such no-
tice, the allegations of the complaint 
will be taken as confessed. The pub-
lished notice must also contain a state-
ment of the dates of publication. 

(d) Publication, mailing, and posting of 
notice. (1) Notice by publication must 
be made by publishing the notice at 
least once a week for 5 successive 
weeks in a newspaper of general cir-
culation in the county in which the 
land at issue is located. 

(2) Within 15 days after the first pub-
lication of a notice, the contestant 
must send a copy of the notice and the 

complaint by registered or certified 
mail, return receipt requested, to the 
contestee at the contestee’s last known 
address. The return receipts must be 
filed in the BLM State Office where the 
contest is pending. 

(3) A copy of the notice as published 
must be posted in the BLM State Office 
where the contest is pending and also 
in a conspicuous place upon the land at 
issue. Such postings must be made 
within 15 days after the first publica-
tion of notice. 

(e) Proof of service. (1) Proof of publi-
cation of the notice must be made by 
filing a copy of the notice as published 
along with an affidavit or declaration 
of a representative from the newspaper 
publishing the notice with the BLM 
State Office where the contest is pend-
ing. 

(2) Proof of posting of the notice 
must be by affidavit or declaration of 
the person who posted the notice on 
the land and by the certificate of an 
authorized officer of BLM as to posting 
in the State Office. 

(3) Proof of the mailing of notice 
must be by affidavit or declaration of 
the person who mailed the notice and 
must contain a copy of the return re-
ceipt. 

§ 4.164 Private contests; answer to 
complaint. 

(a) Deadline and contents of answer. 
Within 30 days after service of the com-
plaint or after the last publication of 
the notice, the contestee must file an 
answer in the BLM State Office where 
the contest is pending together with 
proof of service of the answer upon the 
contestant. The answer must contain 
the mailing or electronic address to 
which all notices or other documents 
must be sent for service upon the 
contestee. 

(b) Contents of answer. The answer 
must specifically respond to each of 
the allegations in the complaint. 

(c) Admissions and amendments. Any 
allegation not denied by the answer 
will be considered admitted at hearing, 
unless the ALJ permits the answer to 
be amended after due notice to the par-
ties and an opportunity to object. 

(d) Failure to answer. If an answer is 
not filed as required, the allegations of 
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the complaint will be taken as admit-
ted by the contestee and the BLM 
State Office will decide the case with-
out a hearing. 

(e) Referral. If an answer is filed, the 
BLM State Office will refer the matter 
to DCHD upon determining that the 
elements of a private contest have been 
established. 

§ 4.165 Government contests; initiation 
of a Government contest. 

The Government may initiate a con-
test for any cause affecting the legality 
or validity of any entry or settlement 
or mining claim. 

§ 4.166 Government contests; com-
plaint and service. 

(a) Complaint. The proceedings in 
Government contests are governed by 
§§ 4.160 through 4.164 of this subpart 
with the following exceptions: 

(1) No corroboration will be required 
of a Government contest complaint and 
the complaint need not be under oath. 

(2) A Government contest complaint 
will not be deemed insufficient and 
subject to dismissal for failure to name 
all parties interested or for failure to 
serve every party who has been named. 

(3) No filing fee or deposit toward the 
reporter’s fee is required of the Govern-
ment contestant. 

(4) Any action required of the Gov-
ernment contestant may be taken by 
any authorized Government employee. 

(5) The statements required by 
§ 4.162(b)(5) and (6) need not be included 
in the Government contest complaint. 

(6) No posting of the notice of publi-
cation on the land at issue will be re-
quired of the Government contestant. 

(7) The provisions of § 4.162(f) do not 
apply. 

(b) Service. (1) Where service is by 
publication, the affidavits and declara-
tions required by § 4.163(c)(1) need not 
be filed. The Government contestant 
must file a statement with the BLM 
State Office demonstrating that the 
contestee could not be located after a 
diligent search and inquiry, the last 
known address of the contestee, and a 
description of the efforts and inquiries 
made to locate the party sought to be 
served. The diligent search must occur 
not more than 15 days prior to the fil-
ing of the statement. 

(2) In lieu of the requirements of 
§ 4.163(d)(2), the Government contestant 
must, as part of the diligent search be-
fore publication or within 15 days after 
the first publication, send a copy of the 
complaint by certified mail, return re-
ceipt requested, to the contestee at the 
last known address of record. The re-
turn receipts must be filed in the BLM 
State Office where the contest is pend-
ing. 

(3) The affidavit or declaration re-
quired by § 4.163(e)(3) need not be filed. 

§ 4.167 Government contests; answer 
to complaint. 

(a) Deadline and contents of answer. 
Within 30 days after service of the Gov-
ernment contest complaint or after the 
last publication of the notice, the 
contestee must file an answer in the 
BLM State Office where the contest is 
pending together with proof of service 
of the answer upon the Government 
contestant. The answer must contain 
or be accompanied by the mailing or 
electronic address to which all notices 
or other documents must be sent for 
service upon the contestee. 

(b) Contents of answer. The answer 
must specifically respond to each of 
the allegations in the complaint. 

(c) Admissions and amendments. Any 
allegation not denied by the answer 
will be considered admitted at hearing, 
unless the ALJ permits the answer to 
be amended after due notice to the par-
ties and an opportunity to object. 

(d) Failure to answer. If an answer is 
not filed as required, the allegations of 
the complaint will be taken as admit-
ted by the contestee and the BLM 
State Office will decide the case with-
out a hearing. 

(e) Referral. If an answer is filed, the 
BLM State Office will refer the matter 
to DCHD. 

§ 4.168 Proceedings before administra-
tive law judge. 

(a) Applicable rules. In contest pro-
ceedings before the ALJ, the general 
procedural rules for practice before 
DCHD at §§ 4.100 through 4.131 govern 
practice and procedure in addition to 
the specific rules applicable to contest 
proceedings at §§ 4.160 through 4.169. 
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(b) Authority of the ALJ. The ALJ has 
the authority to conduct the pro-
ceeding in an orderly and judicial man-
ner and to issue a written decision or 
order that will be final for the Depart-
ment, unless appealed to the IBLA. 

(c) Reporter fees. (1) The Government 
agency, bureau, or office initiating the 
contest proceeding will be responsible 
for reimbursing DCHD for all reporter’s 
fees in a Government contest pro-
ceeding regardless of which party is ul-
timately successful. 

(2) In the case of a private contest, 
each party will be required to reim-
burse DCHD for reporter’s fees covering 
that portion of the party’s direct evi-
dence and cross-examination of wit-
nesses within 60 days following the 
hearing. If the ultimate decision is ad-
verse to the contestant, then the con-
testant must also pay all the reporter’s 
fees otherwise payable by the 
contestee. 

(3) Reporter’s fees will be calculated 
based on the rates established pursuant 
to the reporting contract. 

§ 4.169 Appeal. 
Any party, including the Govern-

ment, adversely affected by the deci-
sion of the ALJ may appeal to the 
IBLA as provided in § 4.403 and the 
rules set forth in subparts A, B, and E 
of this part. No further hearing will be 
allowed in connection with the appeal 
to the IBLA, but the IBLA, after con-
sidering the evidence, may remand any 
case for further hearing if it considers 
such action necessary to develop the 
facts. 

SPECIFIC RULES APPLICABLE TO GRAZ-
ING PROCEEDINGS (INSIDE AND OUTSIDE 
OF GRAZING DISTRICTS) 

§ 4.170 Appealing a grazing decision. 
(a) Eligibility to file appeal. Any appli-

cant, permittee, lessee, or other person 
or entity whose interest is adversely 
affected by a BLM grazing decision 
may appeal the decision by filing a no-
tice of appeal with DCHD in accordance 
with §§ 4.102 and 4.103. 

(b) Deadline and location for filing ap-
peal. The notice of appeal must be filed 
with DCHD within 30 days after service 
of the grazing decision or within 30 
days after a proposed grazing decision 

becomes final as provided in 43 CFR 
4160.3(a). 

(c) Service of appeal. A copy of the no-
tice of appeal must be served in accord-
ance with § 4.102, the OHA Standing Or-
ders on Electronic Transmission, and 
the OHA Standing Orders on Contact 
Information on the following: 

(1) Each person or entity named in 
the BLM grazing decision; 

(2) The appropriate official of the Of-
fice of the Solicitor; and 

(3) The BLM office that issued the de-
cision. 

(d) Contents of appeal. A notice of ap-
peal must include the following: 

(1) A copy of the decision or proposed 
decision being appealed; 

(2) A statement of standing showing 
that the person or entity seeking to ap-
peal is adversely affected by the deci-
sion; 

(3) A statement of timeliness pro-
viding the date, and any corroborating 
documentation, showing when the per-
son or entity filing the notice of appeal 
received a copy of the decision and 
showing that the appeal has been time-
ly filed in accordance with paragraph 
(b) of this section; and 

(4) A statement that clearly and con-
cisely states the reasons why the ap-
pellant believes the BLM grazing deci-
sion is incorrect. The statement must 
contain specific factual allegations re-
lated to the BLM grazing decision 
being appealed and a summary of the 
applicable legal arguments. 

(e) Waiver and amendment. Any 
ground for appeal not included in the 
notice of appeal is waived, unless the 
ALJ grants permission to amend the 
notice of appeal based on a motion 
demonstrating good cause. 

(f) Failure to appeal. A person or enti-
ty who, after receiving proper notice, 
does not timely file a notice of appeal 
from a BLM grazing decision may not 
later challenge the matters resolved in 
the grazing decision. 

(g) Effect of appeal. Filing an appeal 
does not by itself stay the effect of a 
BLM grazing decision. To request a 
stay of the effect of the decision pend-
ing appeal, a person or entity must 
also comply with § 4.171. 
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§ 4.171 Petitions for stay. 
(a) Standards and procedures for ob-

taining a stay. An appellant under 
§ 4.170 may petition for a stay of a BLM 
grazing decision by filing the petition 
for a stay with DCHD concurrently 
with the notice of appeal. Filings must 
be made in accordance with §§ 4.102 and 
4.103. Except as otherwise provided by 
statute or other pertinent regulation, 
the following requirements apply: 

(1) Stay criteria. The appellant must 
demonstrate that issuance of a stay is 
warranted based on the following three 
criteria: 

(i) Irreparable harm. The appellant 
will likely be irreparably harmed by 
implementation of the grazing decision 
pending resolution of the appeal, and 
the harm will be avoided by granting 
the stay; 

(ii) Balance of harms. The irreparable 
harm to the appellant absent a stay ex-
ceeds the harm to the United States or 
other parties from a stay being grant-
ed; and 

(iii) Likelihood of success. The appel-
lant is likely to succeed on the merits. 

(2) Burden of proof. The person or en-
tity seeking a stay bears the burden of 
demonstrating that a stay should be 
granted, in whole or in part, under all 
three criteria set forth in paragraph 
(a)(1) of this section. 

(3) Service. The petition for a stay, 
along with the notice of appeal, must 
be served in accordance with § 4.102, the 
OHA Standing Orders on Electronic 
Transmission, and the OHA Standing 
Orders on Contact Information on the 
following: 

(i) Each person or entity named in 
the BLM grazing decision; 

(ii) The appropriate official of the Of-
fice of the Solicitor; and 

(iii) The BLM office that issued the 
decision. 

(b) Response to petition for a stay. If a 
petition for a stay has been filed, then: 

(1) Any BLM response to the petition 
for a stay must be filed, along with any 
other documents that BLM wishes the 
ALJ to consider when adjudicating the 
petition for a stay, no later than 14 
days after receiving a copy of the no-
tice of appeal and petition for a stay. 
BLM must also serve a copy of its re-
sponse on all other parties to the ap-
peal in accordance with § 4.102, the OHA 

Standing Orders on Electronic Trans-
mission, and the OHA Standing Orders 
on Contact Information. 

(2) Any other person or entity who 
wishes to respond to the petition for a 
stay may file a motion to intervene in 
the appeal under § 4.108, together with a 
response to the petition for a stay, no 
later than 14 days after being served 
with a copy of the notice of appeal and 
petition for a stay. A copy of the mo-
tion to intervene and response must be 
served on all other parties to the ap-
peal in accordance with § 4.102, the OHA 
Standing Orders on Electronic Trans-
mission, and the OHA Standing Orders 
on Contact Information on the fol-
lowing: 

(i) Each party to the proceeding; 
(ii) The appropriate official of the Of-

fice of the Solicitor; and 
(iii) The BLM office that issued the 

decision. 
(3) The failure to file a response will 

not be construed as an admission that 
the petition for a stay should be grant-
ed. 

(c) Replies. No replies or further brief-
ing related to the petition for a stay 
will be accepted unless authorized by 
the ALJ. 

(d) Effect of consent or lack of opposi-
tion. The ALJ may summarily grant a 
petition for a stay, in whole or in part, 
without considering the criteria in 
paragraph (a)(1) if all parties to the ap-
peal consent to the stay or file re-
sponses to the petition affirmatively 
stating no opposition to the stay. 

(e) Deadline for ruling. The ALJ will 
grant or deny a petition for a stay, in 
whole or in part, within 45 days of the 
expiration of the time for filing a no-
tice of appeal. 

§ 4.172 BLM document filing require-
ments and initial disclosures. 

(a) BLM document filing requirements. 
Within 14 days of receiving the notice 
of appeal, BLM must file and serve a 
copy of the following documents in ac-
cordance with § 4.102: 

(1) The final grazing decision; 
(2) The proposed grazing decision; 
(3) Any proof of service for the deci-

sion being appealed; 
(4) Any protests of the proposed deci-

sion; 
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(5) Any relevant National Environ-
mental Policy Act (NEPA) documents; 

(6) Any relevant rangeland health de-
terminations; 

(7) Any relevant resource manage-
ment plans; 

(8) The application, permit, lease, or 
other documents evidencing authorized 
use; 

(9) Any relevant notices regarding 
unauthorized use; and 

(10) Any other key documents di-
rectly cited in the final grazing deci-
sion. 

(b) BLM initial disclosures. At any ap-
propriate time during the proceeding, 
the ALJ may direct BLM to serve a 
copy of its record for the grazing deci-
sion on all parties to the proceeding in 
addition to, or in lieu of, the discovery 
procedures set forth in the general pro-
cedural rules for practice before DCHD 
at §§ 4.112 through 4.119 of this subpart. 

(1) Unless otherwise directed by the 
ALJ, BLM’s record for the grazing de-
cision must contain a copy of any non-
privileged, discoverable materials that 
the deciding official considered when 
taking the action at issue in the pro-
ceeding. 

(2) BLM’s initial disclosures are con-
sidered discovery materials and should 
not be filed with DCHD unless other-
wise directed by the ALJ. 

§ 4.173 Adjudication of grazing appeal. 

(a) Applicable rules. In grazing pro-
ceedings before the ALJ, the general 
procedural rules for practice before 
DCHD at §§ 4.100 through 4.131 of this 
subpart govern practice and procedure 
in addition to the rules applicable to 
grazing proceedings at §§ 4.170 through 
4.175 of this subpart. 

(b) Authority of ALJ. The ALJ has the 
authority to conduct the proceeding in 
an orderly and judicial manner. 

(c) Decision or order. The ALJ has the 
authority to issue a written decision or 
order that will be final for the Depart-
ment unless timely appealed under 
§ 4.175. 

(1) Basis for decision. The ALJ will 
issue a written decision that identifies 
and describes the basis for the decision. 

(2) Substantial compliance standard. No 
grazing decision will be set aside on ap-
peal if it is reasonable and represents 

substantial compliance with the provi-
sions of part 4100 of this title. 

§ 4.174 Effect of decision pending ap-
peal; exhaustion and finality. 

(a) Effect of grazing decision pending 
appeal. Except as otherwise provided by 
statute or other pertinent regulation: 

(1) A BLM grazing decision will not 
be effective during the time in which a 
person or entity adversely affected by 
the grazing decision may file an appeal 
under § 4.170. 

(2) A BLM grazing decision made im-
mediately effective on issuance or on a 
date established by the grazing deci-
sion will remain in effect unless the 
ALJ grants a stay. 

(3) A BLM grazing decision will be-
come effective on the day after expira-
tion of the time during which a person 
or entity adversely affected may file a 
notice of appeal unless a petition for a 
stay is filed concurrently with a timely 
notice of appeal. 

(4) A BLM grazing decision, or that 
portion of a BLM grazing decision for 
which a stay is sought but not granted, 
will become effective immediately 
after the ALJ denies or partially denies 
the petition for a stay or fails to act on 
the petition within the time specified 
in § 4.171(e). 

(b) Exhaustion and finality of grazing 
decision. To exhaust administrative 
remedies, a petition for a stay must be 
filed concurrently with a timely notice 
of appeal of the BLM grazing decision 
unless BLM has made the decision im-
mediately effective. The BLM grazing 
decision will not be considered final 
and subject to judicial review unless it 
has been made effective pending a reso-
lution of the appeal in the manner pro-
vided by paragraphs (a)(2) or (a)(4) of 
this section. 

§ 4.175 Appeal and review. 
(a) Appeal to the Interior Board of 

Land Appeals—(1) Appeal of stay petition 
order. Any person or entity adversely 
affected by the ALJ’s order granting or 
denying a petition for a stay may file 
an appeal with the IBLA in accordance 
with § 4.403. Unless the IBLA orders 
otherwise, an appeal of the stay peti-
tion order under this section: 

(i) Will not suspend the effectiveness 
of the ALJ’s stay petition order; and 
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(ii) Will not suspend further pro-
ceedings before the ALJ. 

(2) Appeal of decision or order on the 
merits. Any person or entity adversely 
affected by the ALJ’s decision or order 
on the merits may file an appeal with 
the IBLA in accordance with § 4.403. 

(b) Judicial Review. A BLM grazing 
decision may only be challenged in 
Federal court under 5 U.S.C. 704 if ad-
ministrative remedies have been ex-
hausted and the decision has become 
final and effective in accordance with 
§ 4.174(b). 

Subpart D—Rules Applicable to 
Appeals Before the Interior 
Board of Indian Appeals 

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 372– 
74, 410; Pub. L. 99–264, 100 Stat. 61, as amend-
ed. 

CROSS REFERENCE: For regulations per-
taining to the processing of Indian probate 
matters within the Bureau of Indian Affairs, 
see 25 CFR part 15. For regulations per-
taining to the probate of Indian trust estates 
within the Probate Hearings Division, Office 
of Hearings and Appeals, see 43 CFR part 30. 
For regulations pertaining to the authority, 
jurisdiction, and membership of the Board of 
Indian Appeals, Office of Hearings and Ap-
peals, see subpart A of this part. For regula-
tions generally applicable to proceedings be-
fore the Hearings Divisions and Appeal 
Boards of the Office of Hearings and Appeals, 
see subpart B of this part. 

SCOPE OF SUBPART; DEFINITIONS 

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted. 

§ 4.200 How to use this subpart. 

(a) The following table is a guide to 
the relevant contents of this subpart 
by subject matter. 

For provisions relating to . . . Consult . . . 

(1) Appeals to the Board of Indian Ap-
peals generally.

§§ 4.200, 4.201, 
and 4.310 
through 4.318. 

(2) Appeals to the Board of Indian Ap-
peals from orders of the Probate 
Hearings Division in Indian probate 
matters.

§§ 4.201 and 4.320 
through 4.326. 

(3) Appeals to the Board of Indian Ap-
peals from actions or decisions of the 
Bureau of Indian Affairs.

§§ 4.201 and 4.330 
through 4.340. 

For provisions relating to . . . Consult . . . 

(4) Review by the Board of Indian Ap-
peals of other matters referred to it 
by the Secretary, Assistant Sec-
retary—Indian Affairs, or Director— 
Office of Hearings and Appeals.

§§ 4.201 and 4.330 
through 4.340. 

(5) Determinations under the White 
Earth Reservation Land Settlement 
Act of 1985, as amended..

Subpart H of this 
part. 

(b) Except as limited by the provi-
sions of this part, the regulations in 
subparts A and B of this part apply to 
these proceedings. 

[73 FR 67287, Nov. 13, 2008, as amended at 90 
FR 2410, Jan. 10, 2025] 

§ 4.201 Definitions. 

In addition to the definitions in sub-
part A of this part, the following defi-
nitions apply to this subpart: 

Adversely affected means that a per-
son or entity has a legally protected 
interest that was or is likely to be in-
jured by the action, decision, or order 
on appeal. 

Agency means: 
(1) The Bureau of Indian Affairs (BIA) 

agency office, or any other designated 
office in BIA, having jurisdiction over 
trust or restricted land and trust per-
sonalty; and 

(2) Any office of a Tribe that has en-
tered into a contract or compact to ful-
fill the probate function under 25 
U.S.C. 5321 or 5363. 

Appellant means a person or entity 
appealing an action, decision, or order 
to the Board. 

Board means the Interior Board of In-
dian Appeals within OHA. 

Day means a calendar day. 
Decedent means a person who is de-

ceased. 
Devise means a gift of property by 

will. Also, to give property by will. 
Devisee means a person or entity that 

receives property under a will. 
Estate means the trust or restricted 

land and trust personalty owned by the 
decedent at the time of death. 

Formal probate proceeding means a 
proceeding, conducted by a probate 
judge, in which evidence is obtained 
through the testimony of witnesses and 
the receipt of relevant documents. 

Heir means any individual or entity 
eligible to receive property from a de-
cedent in an intestate proceeding. 
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Individual Indian Money (IIM) account 
means an interest-bearing account for 
trust funds held by the Secretary that 
belong to a person who has an interest 
in trust assets. These accounts are 
under the control and management of 
the Secretary. 

Interested party means a person or en-
tity adversely affected by the action, 
decision, or order on appeal, or whose 
interest would be adversely affected if 
that action, decision, or order were 
modified, reversed, or set aside. In an 
appeal from an order of a probate 
judge, the term ‘‘interested party’’ is 
limited to: 

(1) Any potential or actual heir; 
(2) Any devisee under a will; 
(3) Any person or entity asserting a 

claim against a decedent’s estate; 
(4) Any Tribe having a statutory op-

tion to purchase the trust or restricted 
property interest of a decedent; or 

(5) Any co-owner exercising a pur-
chase option. 

Intestate means that the decedent 
died without a valid will as determined 
in the probate proceeding. 

LTRO means the Land Titles and 
Records Office within BIA. 

OHA means Office of Hearings and 
Appeals, Department of the Interior. 

Probate means the legal process by 
which applicable tribal, Federal, or 
State law that affects the distribution 
of a decedent’s estate is applied in 
order to: 

(1) Determine the heirs; 
(2) Determine the validity of wills 

and determine devisees; 
(3) Determine whether claims against 

the estate will be paid from trust per-
sonalty; and 

(4) Order the transfer of any trust or 
restricted land or trust personalty to 
the heirs, devisees, or other persons or 
entities entitled by law to receive 
them. 

Probate judge means an ALJ or IPJ in 
the Probate Hearings Division. 

Restricted property means real prop-
erty, the title to which is held by an 
Indian but which cannot be alienated 
or encumbered without the Secretary’s 
consent. For the purposes of probate 
proceedings, restricted property is 
treated as if it were trust property. Ex-
cept as the law may provide otherwise, 
the term ‘‘restricted property’’ as used 

in this part does not include the re-
stricted lands of the Five Civilized 
Tribes of Oklahoma or the Osage Na-
tion. 

Trust personalty means all tangible 
personal property, funds, and securities 
of any kind that are held in trust in an 
IIM account or otherwise supervised by 
the Secretary. 

Trust property means real or personal 
property, or an interest therein, the 
title to which is held in trust by the 
United States for the benefit of an indi-
vidual Indian or tribe. 

Will means a written testamentary 
document that was executed by the de-
cedent and attested to by two disin-
terested adult witnesses, and that 
states who will receive the decedent’s 
trust or restricted property. 

[73 FR 67287, Nov. 13, 2008, as amended at 88 
FR 5793, Jan. 30, 2023; 90 FR 2410, Jan. 10, 
2025] 

§§ 4.202–4.308 [Reserved] 

GENERAL RULES FOR PRACTICE BEFORE 
THE INTERIOR BOARD OF INDIAN APPEALS 

SOURCE: 70 FR 11825, Mar. 9, 2005, unless 
otherwise noted. 

§ 4.310 Documents; filing, service, com-
puting time, and extensions. 

(a) Filing with the Board generally. A 
document required or permitted to be 
filed with the Board must be delivered 
to the Board as specified in this sub-
part and in the OHA Standing Orders 
on Contact Information and the OHA 
Standing Orders on Electronic Trans-
mission found on the Department of 
the Interior OHA website, at https:// 
www.doi.gov/oha. 

(b) Methods of filing—(1) Electronic. A 
document may be filed electronically 
with the Board under the terms speci-
fied in the OHA Standing Orders on 
Electronic Transmission. Any Federal, 
State, or local agency and any attor-
ney representing a person or entity 
must file electronically, unless other-
wise specified in the OHA Standing Or-
ders on Electronic Transmission or the 
Board has allowed non-electronic filing 
for good cause. 

(2) Non-electronic. A document filed 
by mail, commercial courier, or hand 
delivery must be delivered to the Board 
at the address specified in the OHA 
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Standing Orders on Contact Informa-
tion. 

(c) Timeliness and effective date of fil-
ing. When the Board is determining 
timeliness, the effective date for filing 
a notice of appeal or other document 
with the Board depends on the method 
of filing. 

(1) Electronic. For documents filed by 
electronic transmission under the 
terms specified in the OHA Standing 
Orders on Electronic Transmission, the 
effective date of filing is the date of 
transmission to the Board. A document 
filed electronically will be considered 
timely filed if it is transmitted to the 
Board by 11:59 p.m. Eastern Time on 
the last day of the period prescribed for 
filing. 

(2) Mail. For documents sent by 
United States mail or a foreign govern-
ment’s mail system, the effective date 
of filing is the date of mailing to the 
Board. 

(i) If the envelope bears a legible 
postmark dated on or before the last 
day of the period prescribed for filing, 
the document will be considered timely 
filed although it is received after the 
prescribed deadline. 

(ii) If the envelope bears a legible 
postmark dated after the last day of 
the period prescribed for filing the doc-
ument, the document will not be con-
sidered timely filed, regardless of when 
the document is deposited in the mail. 

(iii) If the envelope bears an illegible 
postmark, the person or entity who is 
required to file the document has the 
burden of proving the date of mailing 
to the Board. 

(3) Commercial courier or hand delivery. 
For documents delivered by commer-
cial courier or hand delivery, the effec-
tive date of filing is the date of receipt 
in the Board’s office during its regular 
business hours by a person authorized 
to receive the filing. A document deliv-
ered by commercial courier or hand de-
livery that is received after the Board’s 
regular business hours is considered 
filed on the next business day. 

(d) Serving Notices of Appeal and other 
documents. Any party filing a notice of 
appeal or other document with the 
Board must concurrently serve com-
plete copies of the document, including 
any attachments, on all interested par-
ties in the proceeding, except as pro-

vided at 43 CFR 4.31. Service must be 
made by electronic transmission, mail-
ing, delivery by commercial courier, or 
delivery by hand. Service may be made 
electronically on the Office of the So-
licitor and Department of the Interior 
bureaus and offices under the terms 
specified in the OHA Standing Orders 
on Electronic Transmission. Service 
may be made electronically on all 
other persons or entities, through 
means they have consented to in writ-
ing, under the terms specified in the 
OHA Standing Orders on Electronic 
Transmission. All documents filed with 
the Board must include a certification 
that service was made as required by 
this section. 

(e) Computation of time for filing and 
service. Except as otherwise provided by 
law, in computing any period of time 
prescribed for filing and serving a doc-
ument: 

(1) The day upon which the decision 
or document to be appealed or an-
swered was served or the day of any 
other event after which a designated 
period of time begins to run is not to 
be included; 

(2) The last day of the period is to be 
included, unless it is a nonbusiness day 
(e.g., Saturday, Sunday, or Federal hol-
iday), in which event the period runs 
until the end of the next business day; 
and 

(3) When the time prescribed or al-
lowed is 7 days or less, intermediate 
Saturdays, Sundays, Federal holidays, 
and other nonbusiness days are ex-
cluded from the computation. 

(f) Extensions of time. (1) The Board 
may extend the time for filing or serv-
ing any document except a notice of 
appeal. 

(2) A request to the Board for an ex-
tension of time must be filed within 
the time originally allowed for filing. 

(3) For good cause the Board may 
grant an extension of time on its own 
initiative. 

(g) Retention of documents. All docu-
ments received in evidence at a hearing 
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the 
proceeding. The Board, in its discre-
tion, may permit the withdrawal of 
original documents while a case is 
pending or after a decision becomes 
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final upon conditions as required by 
the Board. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5793, Jan. 30, 2023; 90 FR 2411, Jan. 10, 
2025] 

§ 4.311 Briefs on appeal. 
(a) The appellant may file an opening 

brief within 30 days after receiving the 
notice of docketing. The appellant 
must serve copies of the opening brief 
upon all interested parties or counsel 
and file a certificate with the Board 
showing service upon the named par-
ties. Opposing parties or counsel will 
have 30 days from receiving the appel-
lant’s brief to file answer briefs, copies 
of which must be served upon the ap-
pellant or counsel and all other inter-
ested parties. A certificate showing 
service of the answer brief upon all par-
ties or counsel must be attached to the 
answer filed with the Board. 

(b) The appellant may reply to an an-
swering brief within 15 days from its 
receipt. A certificate showing service 
of the reply brief upon all parties or 
counsel must be attached to the reply 
filed with the Board. Except by special 
permission of the Board, no other 
briefs will be allowed on appeal. 

(c) BIA is considered an interested 
party in any proceeding before the 
Board. The Board may request that 
BIA submit a brief in any case before 
the Board. 

(d) An original only of each docu-
ment should be filed with the Board. 
Documents should not be bound along 
the side. 

(e) The Board may also specify a date 
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date may not be less than the 
appropriate period of time established 
in this section. 

§ 4.312 Board decisions. 
(a) Decisions of the Board will be 

made in writing and will set forth find-
ings of fact and conclusions of law. The 
decision may adopt, modify, reverse, or 
set aside any proposed finding, conclu-
sion, or order of an administrative law 
judge, Indian probate judge, or BIA of-
ficial. Distribution of decisions must 
be made by the Board to all parties 
concerned. Unless otherwise stated in 
the decision, rulings by the Board are 

final for the Department and must be 
given immediate effect. 

(b) The Board may issue an order af-
firming, without opinion, a decision or 
order of an administrative law judge, 
Indian probate judge, or BIA official if 
the Board determines that: the result 
reached was correct; any errors in the 
decision or order under review were 
harmless or nonmaterial; and either 
the issues on appeal are squarely con-
trolled by existing Board or Federal 
court precedent and do not involve the 
application of precedent to a novel fac-
tual situation, or the factual and legal 
issues raised on appeal are not so sub-
stantial that the case warrants the 
issuance of a written opinion by the 
Board. An order affirming without 
opinion under this paragraph will cite 
the Board’s delegated authority and 
this paragraph; and state, without fur-
ther explanation or reasoning, that the 
result of the decision or order under re-
view is affirmed without opinion. Such 
an order approves the result reached 
but does not necessarily imply ap-
proval of all the reasoning of the deci-
sion or order under review. 

(c) Nothing in paragraph (a) or (b) of 
this section limits the Board’s author-
ity to summarily dismiss an appeal or 
to summarily adopt, modify, reverse, 
or set aside a decision or order under 
review. 

(d) If the Board does not issue a deci-
sion in a case within 36 months after 
the notice of appeal is received by the 
Board and the decision or order of an 
administrative law judge, Indian pro-
bate judge, or BIA official being ap-
pealed is not in effect, the appellant 
may move for the Board to issue an 
order dismissing the case without an 
opinion by the Board on the merits and 
making the decision or order being ap-
pealed final for the Department. In 
consolidated appeals, the 36-month pe-
riod will begin after the last notice of 
appeal is received by the Board. If each 
appellant in a case, including any con-
solidated appeals, submits or joins a 
written motion for dismissal under this 
paragraph, the Board will issue an 
order dismissing the case without an 
opinion by the Board. The Board’s 
order, issued under authority of this 
paragraph, will make the decision or 
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order being appealed final for the De-
partment. The date of the Board’s 
order is the date of finality of the deci-
sion or order being appealed for the 
purpose of judicial review. 

[90 FR 2411, Jan. 10, 2025] 

§ 4.313 Amicus curiae; intervention; 
joinder motions. 

(a) Any interested person or Indian 
tribe desiring to intervene, to join 
other parties, to appear as amicus cu-
riae, or to obtain an order in an appeal 
before the Board must apply in writing 
to the Board stating the grounds for 
the action sought. The Board may 
grant the permission or relief re-
quested for specified purposes and sub-
ject to limitations it established. This 
section will be liberally construed. 

(b) Motions to intervene, to appear as 
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal 
pending before the Board must be 
served in the same manner as appeal 
briefs. 

§ 4.314 Effect of decision pending ap-
peal and exhaustion of administra-
tive remedies. 

(a) Except as otherwise provided by 
applicable statute or regulation, the 
provisions of 43 CFR 4.21 and this sec-
tion govern the effect of a decision 
pending appeal and exhaustion of ad-
ministrative remedies. 

(b) A decision of an administrative 
law judge, Indian probate judge, or BIA 
official will not be effective during the 
time in which an interested party may 
file a notice of appeal, and the timely 
filing of a notice of appeal will suspend 
the effect of the decision appealed from 
pending the Board’s decision on appeal, 
unless by order of the Board the deci-
sion, or any part of it, is made imme-
diately effective. 

(c) No further appeal will lie within 
the Department from a decision of the 
Board. 

(d) The filing of a petition for recon-
sideration is not required to exhaust 
administrative remedies. 

[90 FR 2412, Jan. 10, 2025] 

§ 4.315 Reconsideration of a Board de-
cision. 

(a) Reconsideration of a decision of 
the Board will be granted only in ex-
traordinary circumstances. Any party 
to the decision may petition for recon-
sideration. The petition must be filed 
with the Board within 30 days from the 
date of the decision and must contain a 
detailed statement of the reasons why 
reconsideration should be granted. 

(b) A party may file only one petition 
for reconsideration. 

(c) The filing of a petition will not 
stay the effect of any decision or order 
and will not affect the finality of any 
decision or order for purposes of judi-
cial review, unless so ordered by the 
Board. 

(d) A petition for reconsideration 
based solely on an argument that the 
case should not have been affirmed 
without opinion under § 4.312(b) is not 
permitted. 

[70 FR 11825, Mar. 9, 2005, as amended at 90 
FR 2412, Jan. 10, 2025] 

§ 4.316 Remands from courts. 
Whenever any matter is remanded 

from any Federal court to the Board 
for further proceedings, the Board will 
remand the matter to an administra-
tive law judge, an Indian probate judge, 
or BIA. In the alternative, to the ex-
tent the court’s directive and time lim-
itations permit, the parties will be al-
lowed an opportunity to submit to the 
Board a report recommending proce-
dures for it to follow to comply with 
the court’s order. The Board will enter 
special orders governing matters on re-
mand. 

§ 4.317 Standards of conduct. 
(a) Inquiries about cases. Except for ex 

parte communications that are prohib-
ited under 43 CFR 4.27, all inquiries by 
a party to a matter pending before the 
Board should be directed to the Board’s 
clerk, and all inquiries by a non-party 
to a matter pending before the Board 
should be directed to the chief adminis-
trative judge of the Board or the ad-
ministrative judge assigned the mat-
ter. 

(b) Disqualification. An administra-
tive judge may withdraw from a case in 
accordance with standards found in the 
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recognized canons of judicial ethics if 
the judge deems this action appro-
priate. If, before a decision of the 
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the OHA Director will determine 
the matter of disqualification. 

[70 FR 11825, Mar. 9, 2005, as amended at 90 
FR 2412, Jan. 10, 2025] 

§ 4.318 Scope of review. 

An appeal will be limited to those 
issues that were before the administra-
tive law judge or Indian probate judge 
upon the petition for rehearing or re-
opening, or regarding added or omitted 
property or purchase of interests in an 
estate, or before the BIA official on re-
view. However, except as specifically 
limited in this part or in title 25 of the 
Code of Federal Regulations, the Board 
will not be limited in its scope of re-
view and may exercise the inherent au-
thority of the Secretary to correct a 
manifest injustice or error where ap-
propriate. 

[70 FR 11825, Mar. 9, 2005, as amended at 90 
FR 2412, Jan. 10, 2025] 

SPECIFIC RULES FOR APPEALS IN 
PROBATE MATTERS 

SOURCE: 70 FR 11826, Mar. 9, 2005, unless 
otherwise noted. 

§ 4.320 Who may appeal a probate 
judge’s order? 

Any interested party has a right to 
appeal to the Board if he or she is ad-
versely affected by an order of a pro-
bate judge under part 30 of this sub-
title: 

(a) On a petition for rehearing; 
(b) On a petition for reopening; 
(c) Regarding purchase of interests in 

a deceased Indian’s estate; or 
(d) Regarding added or omitted prop-

erty; or 
(e) Determining that a person for 

whom a probate proceeding is sought is 
not deceased. 

[76 FR 7505, Feb. 10, 2011, as amended at 90 
FR 2412, Jan. 10, 2025] 

§ 4.321 How do I appeal a probate 
judge’s order? 

(a) A person wishing to appeal an 
order within the scope of § 4.320 must 
file a written notice of appeal within 30 
days after the probate judge has sent 
the order and accurate appeal instruc-
tions. We will dismiss any appeal not 
filed by this deadline. 

(b) The notice of appeal must be 
signed by the appellant, the appellant’s 
attorney, or other qualified representa-
tive as provided at 43 CFR 1.3, and 
must be filed with the Board of Indian 
Appeals by electronic transmission, 
mail, commercial courier, or hand de-
livery, in accordance with § 4.310(b). 

[90 FR 2412, Jan. 10, 2025] 

§ 4.322 What must an appeal contain? 
(a) Each appeal must contain a writ-

ten statement of the errors of fact and 
law upon which the appeal is based. 
This statement may be included in ei-
ther the notice of appeal filed under 
§ 4.321(a) or an opening brief filed under 
§ 4.311(a). 

(b) The notice of appeal must include 
the names and addresses of the parties 
served. 

[73 FR 67288, Nov. 13, 2008] 

§ 4.323 Who receives service of the no-
tice of appeal? 

(a) The appellant must file the origi-
nal notice of appeal with the Board. 

(b) A copy of the notice of appeal 
must be served on the probate judge 
whose order is being appealed, as well 
as on every other interested party, in 
accordance with § 4.310(d). 

(c) The notice of appeal filed with the 
Board must include a certification that 
service was made as required by this 
section. 

[73 FR 67288, Nov. 13, 2008, as amended at 88 
FR 5793, Jan. 30, 2023; 90 FR 2412, Jan. 10, 
2025] 

§ 4.324 How is the record on appeal 
prepared? 

(a) On receiving a copy of the notice 
of appeal, the probate judge whose 
order is being appealed must notify: 

(1) The agency concerned; and 
(2) The LTRO where the original 

record was filed under § 30.233 of this 
subtitle. 
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(b) If a transcript of the hearing was 
not prepared, the probate judge must 
have a transcript prepared and for-
warded to the LTRO within 30 days 
after receiving a copy of the notice of 
appeal. The LTRO must include the 
original transcript in the record. 

(c) Within 30 days of the receipt of 
the transcript, the LTRO must do the 
following: 

(1) Prepare a table of contents for the 
record; 

(2) Make two complete copies of the 
original record, including the tran-
script and table of contents; 

(3) Certify that the record is com-
plete; 

(4) Forward the certified original 
record, together with the table of con-
tents, to the Board by certified mail, 
electronic transmission in accordance 
with § 4.310(b), or other service with de-
livery confirmation; and 

(5) Send one copy of the complete 
record to the agency. 

(d) While the appeal is pending, the 
copies of the record will be available 
for inspection at the LTRO and the 
agency. 

(e) Any party may file an objection 
to the record. The party must file his 
or her objection with the Board within 
15 days after receiving the notice of 
docketing under § 4.325. 

(f) For any of the following appeals, 
the probate judge must prepare an ad-
ministrative record for the order and a 
table of contents for the record and 
must forward them to the Board: 

(1) An interlocutory appeal under 
§ 4.28; 

(2) An appeal from an order under 43 
CFR 30.253 regarding added or omitted 
property; or 

(3) An appeal from an order under 43 
CFR 30.124 determining that a person 
for whom a probate proceeding is 
sought is not deceased. 

[76 FR 7505, Feb. 10, 2011, as amended at 88 
FR 5793, Jan. 30, 2023; 90 FR 2412, Jan. 10, 
2025] 

§ 4.325 How will the appeal be dock-
eted? 

The Board will docket the appeal on 
receiving the probate record from the 
LTRO or the administrative record 
from the probate judge, and will pro-
vide a notice of the docketing and the 

table of contents for the record to all 
interested parties as shown by the 
record on appeal. The docketing notice 
will specify the deadline for filing 
briefs and will cite the procedural reg-
ulations governing the appeal. 

[73 FR 67288, Nov. 13, 2008, as amended at 90 
FR 2412, Jan. 10, 2025] 

§ 4.326 What happens to the record 
after disposition? 

(a) After the Board makes a decision 
other than a remand, it must forward 
to the designated LTRO: 

(1) The record filed with the Board 
under § 4.324(d) or (f); and 

(2) All documents added during the 
appeal proceedings, including any tran-
scripts and the Board’s decision. 

(b) The LTRO must conform the du-
plicate record retained under § 4.324(b) 
to the original sent under paragraph 
(a) of this section and forward the du-
plicate record to the agency concerned. 

[73 FR 67288, Nov. 13, 2008] 

SPECIFIC RULES FOR APPEALS FROM AD-
MINISTRATIVE ACTIONS NOT RELATING 
TO PROBATE PROCEEDINGS 

SOURCE: 54 FR 6487, Feb. 10, 1989, unless 
otherwise noted. 

§ 4.330 Scope. 
(a) These regulations apply to the 

practice and procedure for: 
(1) Appeals to the Board of Indian Ap-

peals from administrative actions or 
decisions of officials of the Bureau of 
Indian Affairs issued under regulations 
in 25 CFR chapter I; and 

(2) Administrative review by the 
Board of Indian Appeals of other mat-
ters pertaining to Indians which are re-
ferred to it for exercise of review au-
thority of the Secretary or the Assist-
ant Secretary—Indian Affairs. 

(b) Except as otherwise permitted by 
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not 
adjudicate: 

(1) Tribal enrollment disputes; 
(2) Matters decided by the Bureau of 

Indian Affairs through exercise of its 
discretionary authority; or 

(3) Appeals from decisions pertaining 
to final recommendations or actions by 
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officials of the Office of Natural Re-
sources Revenue or any predecessor or 
successor organization, unless the deci-
sion is based on an interpretation of 
Federal Indian law (decisions not so 
based which arise from determinations 
of the Office of Natural Resources Rev-
enue or any predecessor or successor 
organization, are appealable to the In-
terior Board of Land Appeals in accord-
ance with subpart E of this part). 

[54 FR 6487, Feb. 10, 1989, as amended at 90 
FR 2412, Jan. 10, 2025] 

§ 4.331 Who may appeal. 
Any interested party adversely af-

fected by a final administrative action 
or decision of an official of the Bureau 
of Indian Affairs issued under regula-
tions in title 25 of the Code of Federal 
Regulations may appeal to the Board 
of Indian appeals, except— 

(a) To the extent that decisions 
which are subject to appeal to a higher 
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial; 

(b) Where the decision has been ap-
proved in writing by the Secretary or 
Assistant Secretary—Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulation. 

[54 FR 6487, Feb. 10, 1989, as amended at 90 
FR 2413, Jan. 10, 2025] 

§ 4.332 Appeal to the Board; how 
taken; mandatory time for filing; 
preparation assistance; require-
ment for bond. 

(a) A notice of appeal must be in 
writing, signed by the appellant or by 
his attorney of record or other quali-
fied representative as provided by 43 
CFR 1.3, and filed with the Board of In-
dian Appeals by electronic trans-
mission, mail, commercial courier, or 
hand delivery, in accordance with 
§ 4.310(b). The notice of appeal must be 
filed within 30 days after receipt by the 
appellant of the decision from which 
the appeal is taken. A copy of the no-
tice of appeal must simultaneously be 
sent to the Assistant Secretary—In-
dian Affairs and the Associate Solic-
itor, Division of Indian Affairs. As re-
quired by § 4.333, the notice of appeal 
sent to the Board must certify that a 
copy has been sent to the Assistant 

Secretary—Indian Affairs and to the 
Associate Solicitor, Division of Indian 
Affairs. A notice of appeal not timely 
filed will be dismissed for lack of juris-
diction. A notice of appeal must in-
clude: 

(1) A full identification of the case; 
(2) A statement of the reasons for the 

appeal and of the relief sought; and 
(3) The names and addresses of all ad-

ditional interested parties, Indian 
tribes, tribal corporations, or groups 
having rights or privileges which may 
be affected by a change in the decision, 
whether or not they participated as in-
terested parties in the earlier pro-
ceedings. 

(b) In accordance with 25 CFR 2.508, 
within 40 days from the Board’s receipt 
of a notice of appeal, the Assistant Sec-
retary—Indian Affairs may decide to 
review the appeal. If within that time 
the Board receives proper notice from 
the Assistant Secretary—Indian Affairs 
that a decision has been made to re-
view the appeal, any documents con-
cerning the case filed with the Board 
will be transmitted to the Assistant 
Secretary—Indian Affairs. 

(c) When the appellant is an Indian or 
Indian tribe not represented by coun-
sel, the official who issued the decision 
appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal. 

(d) At any time during the pendency 
of an appeal, an appropriate bond may 
be required to protect the interest of 
any Indian, Indian tribe, or other par-
ties involved. 

[54 FR 6487, Feb. 10, 1989, as amended at 67 
FR 4368, Jan. 30, 2002; 90 FR 2413, Jan. 10, 
2025] 

§ 4.333 Service of notice of appeal. 
On or before the date of filing of the 

notice of appeal the appellant must 
serve a copy of the notice upon each 
known interested party, upon the offi-
cial of the Bureau of Indian Affairs 
from whose decision the appeal is 
taken, upon the Assistant Secretary— 
Indian Affairs, and upon the Associate 
Solicitor, Division of Indian Affairs. 
The notice of appeal filed with the 
Board must certify that service was 
made as required by this section and 
must show the names and addresses of 
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all parties served. If the appellant is an 
Indian or an Indian Tribe not rep-
resented by counsel, the appellant may 
request the official of the Bureau 
whose decision is appealed to assist in 
service of copies of the notice of appeal 
and any supporting documents. 

[90 FR 2413, Jan. 10, 2025] 

§ 4.334 Extensions of time. 
Requests for extensions of time to 

file documents may be granted upon a 
showing of good cause, except for the 
time fixed for filing a notice of appeal 
which, as specified in § 4.332 of this 
part, may not be extended. 

§ 4.335 Preparation and transmittal of 
record by official of the Bureau of 
Indian Affairs. 

(a) Within 20 days after receipt of a 
notice of appeal, or upon notice from 
the Board, the official of the Bureau of 
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the 
record to the Board. The record on ap-
peal shall include, without limitation, 
copies of transcripts of testimony 
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental 
documents which set forth claims of in-
terested parties; and all documents 
upon which all previous decisions were 
based. 

(b) The administrative record shall 
include a Table of Contents noting, at 
a minimum, inclusion of the following: 

(1) The decision appealed from; 
(2) The notice of appeal or copy 

thereof; and 
(3) Certification that the record con-

tains all information and documents 
utilized by the deciding official in ren-
dering the decision appealed. 

(c) If the deciding official receives 
notification that the Assistant Sec-
retary—Indian Affairs has decided to 
review the appeal before the adminis-
trative record is transmitted to the 
Board, the administrative record shall 
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to 
the Board. 

§ 4.336 Docketing and objections to the 
administrative record. 

(a) An appeal will be assigned a dock-
et number by the Board 40 days after 

receipt of the notice of appeal unless 
the Board has been properly notified 
that the Assistant Secretary—Indian 
Affairs has assumed jurisdiction over 
the appeal. If, prior to the time that 
the Board would ordinarily assign a 
docket number, the Board receives no-
tice that the Assistant Secretary—In-
dian Affairs has decided not to assume 
jurisdiction over the appeal, the Board 
will assign a docket number to the ap-
peal upon receipt of that notice. A no-
tice of docketing will be sent to all in-
terested parties as shown by the record 
on appeal upon receipt of the adminis-
trative record and assignment of a 
docket number. The docketing notice 
will specify the time within briefs must 
be filed, cite the procedural regulations 
governing the appeal, and include a 
copy of the Table of Contents furnished 
by the deciding official if it was not 
previously sent to the interested par-
ties. 

(b) Any objection to the administra-
tive record as constituted must be filed 
with the Board within 15 days of the 
objecting party’s receipt of the Table 
of Contents. 

[90 FR 2413, Jan. 10, 2025] 

§ 4.337 Action by the Board. 

(a) The Board may make a final deci-
sion, or where the record indicates a 
need for further inquiry to resolve a 
genuine issue of material fact, the 
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in 
its discretion, grant oral argument be-
fore the Board. 

(b) Where the Board finds that one or 
more issues involved in an appeal or a 
matter referred to it were decided by 
the Bureau of Indian Affairs based 
upon the exercise of discretionary au-
thority committed to the Bureau, and 
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to § 4.330(b) of this part, the Board 
shall dismiss the appeal as to the 
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for 
further consideration. 
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§ 4.338 Submission by administrative 
law judge of proposed findings, con-
clusions and recommended deci-
sion. 

(a) When an evidentiary hearing pur-
suant to § 4.337(a) of this part is con-
cluded, the administrative law judge 
shall recommend findings of fact and 
conclusions of law, stating the reasons 
for such recommendations. A copy of 
the recommended decision shall be sent 
to each party to the proceeding, the 
Bureau official involved, and the 
Board. Simultaneously, the entire 
record of the proceedings, including the 
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board. 

(b) The administrative law judge 
shall advise the parties at the conclu-
sion of the recommended decision of 
their right to file exceptions or other 
comments regarding the recommended 
decision with the Board in accordance 
with § 4.339 of this part. 

§ 4.339 Exceptions or comments re-
garding recommended decision by 
administrative law judge. 

Within 30 days after receipt of the 
recommended decision of the adminis-
trative law judge, any party may file 
exceptions to or other comments on 
the decision with the Board. 

§ 4.340 Disposition of the record. 
Subsequent to a decision by the 

Board, the record filed with the Board 
and all documents added during the ap-
peal proceedings, including the Board’s 
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs 
whose decision was appealed for proper 
disposition in accordance with rules 
and regulations concerning treatment 
of Federal records. 

Subpart E—Rules Applicable to 
Appeals Before the Interior 
Board of Land Appeals 

SOURCE: 90 FR 2413, Jan. 10, 2025, unless 
otherwise noted. 

§ 4.400 Scope of rules. 
The regulations in this subpart set 

forth rules applicable to appeals before 
the Interior Board of Land Appeals. 

General rules in subparts A and B of 
this part are applicable to the pro-
ceedings before the Board unless they 
are inconsistent with these rules. 
Wherever there is any conflict between 
the general rules in subpart B and the 
rules in this subpart, the rules in this 
subpart will govern. In addition, the 
OHA Standing Orders apply to appeals 
before the Board and are available on 
the Department of the Interior OHA 
website, at https://www.doi.gov/oha. 

§ 4.401 Definitions. 

In addition to the definitions in sub-
part A of this part, the following defi-
nitions apply to this subpart: 

Administrative law judge (ALJ) means 
an administrative law judge appointed 
to the Departmental Cases Hearings 
Division. 

Adversely affected means that a per-
son or entity has a legally cognizable 
interest, and the decision on appeal has 
caused or is substantially likely to 
cause injury to that interest. A legally 
cognizable interest may include, but is 
not limited to, a property or economic 
interest in the affected lands or re-
sources, or a cultural, recreational, or 
aesthetic interest in the affected lands 
or resources. 

Appealable decision is a final bureau 
or office decision as described at 
§ 4.1(b)(4) of this part that authorizes, 
denies, prohibits, or requires some ac-
tion that adversely affects a person or 
entity having or seeking some right, 
title, or interest in lands or resources. 

Appellant means a person or entity 
appealing a decision to the Board. 

Board means the Interior Board of 
Land Appeals in OHA. 

Office or officer includes an adminis-
trative law judge or the Board where 
the context so requires. 

Party to the case is a person or entity 
that has taken action that is the sub-
ject of the decision on appeal or is the 
object of that decision, or has other-
wise participated in the process leading 
to the decision under appeal, e.g., by 
filing a mining claim or application for 
use of public lands, by commenting on 
an environmental document, or by fil-
ing a protest to a proposed action. 
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§ 4.402 Who may appeal; decisions not 
subject to appeal. 

(a) Standing. Any person or entity 
that is a party to the case and is ad-
versely affected by an appealable deci-
sion of a bureau or office or an ALJ has 
the right to appeal to the Board, except 
as provided in paragraph (b) of this sec-
tion. 

(b) Decisions not subject to appeal. An 
appeal cannot be filed: 

(1) Where a statute or regulation pro-
vides a different review process or 
makes a decision final for the Depart-
ment; or 

(2) Where a decision has been made or 
approved by the Secretary, Deputy 
Secretary, or an Assistant Secretary 
unless otherwise provided by statute or 
regulation. 

(c) Land selections under the Alaska 
Native Claims Settlement Act. For appeal-
able decisions rendered by Depart-
mental officials relating to land selec-
tions under the Alaska Native Claims 
Settlement Act, as amended, any party 
who claims a property interest in land 
affected by the decision, an agency of 
the Federal Government or an appro-
priate regional corporation has a right 
to appeal to the Board. 

§ 4.403 How to appeal. 

(a) What to file with the notice of ap-
peal. A person or entity that wishes to 
appeal to the Board must file a notice 
that the person or entity wishes to ap-
peal. When a person or entity files a 
notice of appeal, they must also file 
the following documents: 

(1) A copy of the decision being ap-
pealed; 

(2) A statement of facts showing that 
the person or entity seeking to appeal 
is a party to the case who is adversely 
affected by the decision and thereby 
meets the standing requirements set 
forth at § 4.402; and 

(3) A statement and any corrobo-
rating documentation providing the 
date when the person or entity filing 
the appeal received notice of the deci-
sion to show that the appeal has been 
timely filed in accordance with para-
graph (c) of this section. 

(b) Where to file and serve the notice of 
appeal. Except as otherwise provided by 
statute or regulation: 

(1) The notice of appeal must be filed 
with the Board as specified in § 4.407(a); 
and 

(2) The notice of appeal must be con-
currently served as specified at 
§ 4.407(b). 

(c) When to file and serve the notice of 
appeal—(1) Except as otherwise pro-
vided by statute or regulation, a person 
or entity must file the notice of appeal 
no later than 30 days after the date of 
receiving notice of the decision. 

(2) Notwithstanding the provisions of 
other regulations, a person or entity 
receives notice of a decision at the ear-
liest of the following dates: 

(i) The date of delivery by mail or de-
livery service as indicated on a U.S. 
Postal Service or delivery service 
tracking report or, if no tracking re-
port exists, then, absent contrary evi-
dence, 7 days after the date of the post-
mark on the envelope containing the 
decision as long as the envelope was 
properly addressed and had proper 
postage prepaid; 

(ii) The date the bureau or office 
electronically transmits the decision,, 
or a notice that the decision is avail-
able on a public website, to the person 
or entity at an electronic address pro-
vided by the person or entity, and the 
bureau or office does not receive elec-
tronic notification that the trans-
mission was unsuccessful; 

(iii) The date the bureau or office no-
tifies the public in an online news re-
lease that the decision is available on a 
public website; 

(iv) The date of the decision’s publi-
cation in the FEDERAL REGISTER; or 

(v) If none of these dates apply, the 
date the person or entity receives ac-
tual notice of the decision. 

(3) Filing is accomplished as provided 
at § 4.407. 

(4) No extension of time will be 
granted for filing the notice of appeal. 
If a notice of appeal is filed with the 
Board after the last day for filing a 
timely notice of appeal, then the notice 
of appeal will not be considered, and 
the Board will dismiss the appeal for 
lack of jurisdiction. 

§ 4.404 Effect of appeal. 
Once an appeal has been filed, the 

issuing bureau or office cannot modify, 
rescind, or supersede the decision on 
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appeal without first seeking a remand 
of the decision from the Board. If the 
decision is stayed during the appeal, 
the bureau or office may only make de-
cisions related to the subject of the de-
cision on appeal if those decisions are 
functionally independent of the deci-
sion on appeal. 

§ 4.405 Effect of decision pending ap-
peal; petitions for stay. 

(a) Effect of decision pending appeal. 
Except as otherwise provided by law: 

(1) A decision will not be effective 
during the time in which a person or 
entity adversely affected may file a no-
tice of appeal; however, when the pub-
lic interest requires or to protect trust 
resources, the Board may provide that 
a decision, or any part of a decision, 
will be effective immediately. 

(2) A decision will become effective 
on the day after the expiration of the 
time during which a person or entity 
adversely affected may file a notice of 
appeal unless a petition for a stay 
pending appeal is filed at the same 
time as a timely notice of appeal. 

(3) A decision, or that portion of a de-
cision, for which a stay is sought but 
not granted will become effective im-
mediately after the Board denies or 
partially denies the petition for a stay 
or fails to act on the petition within 
the time specified in paragraph (b)(8) of 
this section. 

(b) Petitions for Stay—(1) Who may file 
a petition for a stay. Only an appellant 
who properly files an appeal may peti-
tion to stay the effect of a decision 
during an appeal. 

(2) When to file a petition for stay. An 
appellant must file a petition for stay 
at the same time the appellant files a 
notice of appeal. 

(3) Filing and service. An appellant 
seeking a stay must file a petition for 
a stay with the Board and serve the pe-
tition on the bureau or office that 
made the decision being appealed, the 
proper Office of the Solicitor, and each 
party named in the decision. Filing and 
service must be made as specified in 
§ 4.407 of this subpart. 

(4) Stay criteria. Except as otherwise 
provided by law, an appellant seeking a 
stay must demonstrate that issuance 
of a stay is warranted based upon the 
following criteria: 

(i) Irreparable harm. The appellant 
will likely be irreparably harmed by 
implementation of the decision pend-
ing resolution of the appeal, and the 
harm will be avoided by granting the 
stay; 

(ii) Balance of harms. The irreparable 
harm to the appellant absent a stay ex-
ceeds the harm to the United States 
and other parties from a stay being 
granted; and 

(iii) Likelihood of success. The appel-
lant is likely to succeed on the merits. 

(5) Burden of proof. An appellant 
seeking a stay has the burden to dem-
onstrate that a stay should be granted 
in whole or in part, under all three cri-
teria set forth at paragraph (b)(4) of 
this section. 

(6) Responses to a petition for a stay. 
Any party may file a response to a pe-
tition for a stay within 14 days after 
service; failure to file a response will 
not be construed as an admission that 
the Board should grant the petition. 

(7) Replies. No replies to a response 
will be accepted. 

(8) Ruling on a petition for stay. The 
Board will grant or deny a petition for 
a stay, in whole or in part, within 45 
days of the expiration of the time for 
filing a notice of appeal. The Board 
will deny any petition for a stay that is 
not filed at the same time the appel-
lant filed its notice of appeal. If the 
Board fails to act on a petition for a 
stay within 45 days of the expiration of 
the time for filing a notice of appeal, 
the petition will be deemed denied. 

(9) Effect of consent or lack of opposi-
tion. The Board may summarily grant a 
petition for a stay, in whole or in part, 
without considering the criteria listed 
in paragraph (b)(4) of this section if all 
parties to the appeal consent to the 
stay or file responses to the petition af-
firmatively stating no opposition to 
the petition. 

§ 4.406 Record on appeal. 
(a) Filing the record. The bureau or of-

fice must promptly file the record with 
the Board and concurrently serve a 
copy of the record on all parties to the 
appeal no later than 60 days after being 
served with the notice of appeal unless 
the bureau or office seeks and the 
Board grants a different filing dead-
line. 
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(b) Contents. All documents and ma-
terials that the deciding officer di-
rectly or indirectly considered in 
reaching a final decision must be in-
cluded in the record. 

(c) Format. Unless otherwise ordered 
by the Board upon motion by the bu-
reau or office, the record must be for-
matted as follows: 

(1) The record must be in digital or 
electronic form; 

(2) The record must include an index 
of all documents; 

(3) The pages of each document must 
be sequentially numbered; and 

(4) If possible, the text of all docu-
ments must be electronically search-
able. 

(d) Completion of record. The bureau 
or office may file and serve documents 
inadvertently omitted from the record 
either by stipulation of the parties or 
by order of the Board upon motion. 

§ 4.407 Filing, service, deadline com-
putations, and issuance. 

(a) Filing—(1) Generally. A document 
filed with the Board must be delivered 
to the Board as specified in this sub-
part and the OHA Standing Orders on 
Electronic Transmission and the OHA 
Standing Orders on Contact Informa-
tion found on the Department of the 
Interior OHA website, at https:// 
www.doi.gov/oha. 

(2) Methods of filing—(i) Electronic. A 
document may be filed electronically 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. Any Federal, State, or local 
agency and any attorney representing 
a person or entity must file electroni-
cally, unless otherwise specified in the 
OHA Standing Orders on Electronic 
Transmission or when the Board has 
allowed non-electronic filing for good 
cause. 

(ii) Non-electronic. Any document 
filed non-electronically must be deliv-
ered to the Board at the address speci-
fied in the OHA Standing Orders on 
Contact Information. 

(3) Timeliness—(i) Electronic. A docu-
ment that is filed electronically is 
deemed timely filed if it is filed by 
11:59 p.m. Eastern Time on the date the 
document is due, under the terms spec-
ified in the OHA Standing Orders on 
Electronic Transmission. 

(ii) Non-electronic. A document that is 
not filed electronically is deemed time-
ly filed if, on or before the last day for 
filing, it is mailed to the Board by 
first-class United States mail, or other 
class of mail that is at least as expedi-
tious, postage prepaid; or it is dis-
patched to a third-party commercial 
courier for delivery to the Board with-
in 3 days. The date of mailing or dis-
patch must be documented by a post-
mark date, acceptance scan, receipt, or 
similar written acknowledgement from 
the carrier delivering the document for 
filing. A document not received within 
7 days of the filing deadline is pre-
sumed untimely, but the presumption 
may be overcome by the documenta-
tion establishing the date of mailing or 
dispatch. 

(b) Service—(1) Generally. Any person 
or entity who files a document in an 
appeal must also serve the document 
under the terms specified in this sec-
tion and in the OHA Standing Orders 
on Electronic Transmission and the 
OHA Standing Orders on Contact Infor-
mation. 

(2) Person or entity to serve. A person 
or entity that files any document 
under this subpart must serve a copy of 
it concurrently as follows: 

(i) For a notice of appeal, on the of-
fice of the officer who made the deci-
sion; each person or entity named in 
the decision; the appropriate official of 
the Office of the Solicitor as set forth 
at paragraph (b)(2)(iii) of this section; 
and if the decision involved a mining 
claim on national forest land, then on 
all parties who participated in the pro-
ceeding below. 

(ii) For all other documents, on the 
appropriate official of the Office of the 
Solicitor as set forth at paragraph 
(b)(2)(iii) of this section and on each 
party to the appeal (including interve-
nors). 

(iii) Parties must serve the Office of 
the Solicitor as provided in the OHA 
Standing Orders on Contact Informa-
tion until a particular attorney of the 
Office of the Solicitor files and serves a 
document in the appeal, after which 
that attorney must be served. 

(3) Service on represented parties. Serv-
ice on a party known to be represented 
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by an attorney or other designated rep-
resentative must be made on the rep-
resentative. 

(4) Service address. Every person or 
entity who files a document in connec-
tion with an appeal must provide the 
physical or electronic address that the 
person or entity intends to use for 
service in the appeal. A person or enti-
ty seeking to receive service by elec-
tronic mail must consent to electronic 
service as required at paragraph 
(b)(6)(i) of this section. If a person or 
entity has not consented to electronic 
service, then anyone serving a docu-
ment on that person or entity must use 
the mailing address in the person’s or 
entity’s most recent filing or, if there 
has not been any filing, the mailing ad-
dress of the person or entity as pro-
vided by the bureau or office where the 
appeal originated. 

(5) Address changes. A party whose 
mailing or email address changes while 
an appeal is pending must promptly 
file and serve a written notice of the 
change. The notice must specify the 
appeal or appeals to which the notice 
applies using the applicable docket 
number or docket numbers when avail-
able. 

(6) Manner of service. A document 
may be served electronically or non- 
electronically as follows: 

(i) Electronic. Service may be made 
electronically on the Office of the So-
licitor and the bureau or office whose 
decision is being appealed under the 
terms specified in the OHA Standing 
Orders on Electronic Transmission. 
Service may be made electronically on 
all other persons or entities who have 
consented to electronic service in writ-
ing under the terms specified in the 
OHA Standing Orders on Electronic 
Transmission. 

(ii) Non-electronic. Service may be 
made non-electronically by United 
States mail or commercial courier for 
delivery within 3 days. 

(7) Certificate of service. At the conclu-
sion of any document that a party 
must serve under this subpart, the 
party or the party’s representative 
must sign a written statement that: 

(i) Certifies service has been or will 
be made in accordance with the appli-
cable rules; and 

(ii) Specifies the date and manner of 
service. 

(8) Completion of service—(i) Electronic. 
Service by electronic means is com-
plete on sending or as otherwise di-
rected by the OHA Standing Orders on 
Electronic Transmission, unless the 
party making service is notified that 
the document was not received by the 
party served. 

(ii) Non-electronic. Service by mail or 
by commercial courier is complete on 
mailing or delivery to the carrier. The 
date of mailing or delivery must be 
documented by a postmark date, ac-
ceptance scan, receipt, or similar writ-
ten acknowledgement from the carrier 
delivering the document. 

(c) Computing deadlines. When a party 
may or must act within a specified 
time period after being served, and the 
document is not served electronically 
on the party or delivered to the party 
on the date stated in the proof of serv-
ice, 3 days are added after the period 
would otherwise expire. 

(d) Issuance. The Board will issue no-
tices, orders, and decisions to the par-
ty’s electronic mail address unless the 
party requests otherwise. If an elec-
tronic mail address is not provided by 
the party in a document filed in the ap-
peal or in a document filed in the pro-
ceedings below, then the Board will 
issue notices, orders, and decisions by 
U.S. mail, personal delivery, or com-
mercial courier using the party’s 
record address as provided under 
§ 4.22(b) or, if not provided, the party’s 
last known mailing address. 

§ 4.408 Document formatting require-
ments. 

(a) Documents subject to formatting re-
quirements. The formatting require-
ments of this section apply to any no-
tice, motion, brief, or other document 
filed in an appeal subject to this sub-
part, whether filed electronically or in 
paper form. These formatting require-
ments do not apply to an exhibit, an 
attachment, or the administrative 
record. 

(b) General requirements. Each motion, 
brief, or other document must be filed 
separately. In addition, all documents 
must: 
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(1) Be captioned with a docket num-
ber and a concise title that clearly con-
veys what is being filed; 

(2) Use 12-point font size or larger 
throughout the document; 

(3) Be double-spaced except for the 
case caption, headings, long 
quotations, and footnotes, which may 
be single-spaced; 

(4) Have margins of at least 1 inch on 
all four sides; 

(5) Have pages that are numbered se-
quentially; 

(6) Be signed by the party or the par-
ty’s representative; 

(7) Be 81⁄2 by 11 inches in size if filed 
in paper form, with print on just one 
side of the page and the document sta-
pled or bound in the upper left-hand 
corner; and 

(8) Be in electronic text-searchable 
portable document format (PDF) if 
filed electronically, maintaining origi-
nal document formatting unless speci-
fied differently in the OHA Standing 
Orders on Electronic Transmission. 

(c) Document elements excluded from 
page computations. Documents subject 
to page limitations may exclude from 
the number computation any cover 
page, table of contents, table of cita-
tions, signature blocks, certificates of 
service, indices, attachments, and ex-
hibits. 

(d) Consequences of non-compliance. 
The Board may decide not to consider 
any document that does not comply 
with the requirements in paragraphs 
(b) and (c) of this section. 

§ 4.409 Motions. 

(a) In general—(1) Form and content. 
Any motion filed with the Board must 
be in writing and state with particu-
larity the relief sought and provide the 
reasons for the motion. 

(2) Duty to confer. (i) Except as pro-
vided in paragraph (a)(2)(ii) of this sec-
tion, before filing a motion, the mov-
ing party must make reasonable efforts 
to contact each party to determine 
whether agreement can be reached on 
the relief sought in the motion. The 
moving party must state in its motion: 

(A) Whether any party it reached 
agrees to all or part of the motion; and 

(B) What steps it took to contact any 
party it was unable to reach. 

(ii) The duty to confer does not apply 
to a motion by an appellant to with-
draw or voluntarily dismiss an appeal 
or an adversarial motion (for example, 
a motion to dismiss for lack of juris-
diction). 

(3) Responses. Except as provided in 
paragraph (b)(4) of this section or a 
Board order, any party has 14 days 
after service of the motion to file a re-
sponse. 

(4) Replies. A party has 7 days from 
service of the response to file a reply. 
The reply may not exceed 10 pages and 
is limited to new issues or arguments 
raised in the response. 

(b) Extensions of time. (1) Except as 
otherwise provided in this subpart, a 
party may seek additional time by fil-
ing with the Board a motion for an ex-
tension of time. 

(2) A motion for an extension must be 
filed no later than the day before the 
date the document is due, absent ex-
tenuating circumstances. 

(3) The party must support its mo-
tion for an extension of time by show-
ing there is good cause to grant it. 

(4) If a party opposes the motion for 
an extension of time, the party must 
file its response within 3 business days 
after service of the motion to file a re-
sponse. 

(5) A Board order granting or denying 
a motion for an extension will state 
when the document must be filed. If 
the Board does not act on a motion be-
fore the document is due, the document 
must be filed no later than 7 days after 
the original due date, unless the Board 
orders otherwise. 

(c) Intervention—(1) How to intervene. 
A person or entity that wishes to inter-
vene must file a motion to intervene 
within 60 days after the person or enti-
ty knew or should have known that the 
decision had been appealed. The person 
or entity filing a motion to intervene 
must serve the motion on all parties to 
the appeal. 

(2) Who may file a motion to intervene. 
A person or entity may seek to inter-
vene if they had a right to appeal the 
decision under these rules or would be 
adversely affected if the Board re-
versed, vacated, set aside, or modified 
the decision. 
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(3) Contents of a motion to intervene. 
The motion must identify how the pro-
posed intervenor meets the eligibility 
requirements set forth at paragraph 
(c)(2) of this section and when the pro-
posed intervenor learned of the appeal. 

(4) The Board’s action on a motion to 
intervene. The Board may grant the mo-
tion to intervene; grant the motion to 
intervene but limit the person’s or en-
tity’s participation in the appeal; or 
deny the motion to intervene if the 
proposed intervenor fails to meet the 
requirements of this paragraph (c) or if 
the Board determines that granting the 
motion would prejudice the existing 
parties or unduly delay adjudication of 
the appeal. If the intervenor had a 
right to appeal the decision, the Board 
will limit participation to the issues 
raised by the other parties to the ap-
peal, along with any additional limita-
tions deemed necessary to avoid preju-
dice or undue delay. If the Board denies 
the motion to intervene, the Board 
may allow the person or entity to file 
a brief as amicus curiae. A person or 
entity granted full or limited inter-
venor status is a party to the appeal. 

(d) Amicus curiae. (1) A person or enti-
ty may file a motion to file a brief as 
an amicus curiae. The motion must 
state the person’s or entity’s interest 
in the appeal and how their brief will 
contribute to resolving the issues on 
appeal. 

(2) The Board may grant or deny the 
motion in its discretion. 

(3) A person or entity seeking to par-
ticipate as amicus curiae must serve 
its motion, and its brief if the motion 
is granted, on all parties to the appeal. 

(4) A person or entity granted amicus 
curiae status is not a party to the ap-
peal. 

(e) Consolidation. The Board, either 
on a party’s motion or at the Board’s 
initiative, may consolidate two or 
more appeals when they involve com-
mon factual or legal issues. 

(f) Suspension of consideration of ap-
peal. Any party may file a motion to 
suspend consideration of a pending ap-
peal. If granted, the Board will toll any 
remaining filing deadlines until a date 
specified in a Board notice or order. 
The Board may require the parties to 
file periodic status reports. The Board 
may lift the suspension and place an 

appeal in an active status upon motion 
by either party or at the Board’s initia-
tive. 

(g) Evidentiary Hearing before an ALJ. 
(1) Any party may file a motion that 
the Board refer an appeal to an ALJ for 
a hearing. The motion must state: 

(i) What specific issues of material 
fact require a hearing; 

(ii) What evidence concerning these 
issues must be presented by oral testi-
mony, or be subject to cross-examina-
tion; 

(iii) What witnesses need to be exam-
ined; and 

(iv) What documentary evidence re-
quires explanation, if any. 

(2) In response to a motion for hear-
ing or on its own initiative, the Board 
may order a hearing before an ALJ if 
there are: 

(i) Any disputed issues of material 
fact which, if proved, would alter the 
disposition of the appeal; or 

(ii) Significant factual or legal issues 
remaining to be decided, and the record 
without a hearing would be insufficient 
for resolving them. 

(3) If the Board orders a hearing, it 
must: 

(i) Specify the issues of fact upon 
which the hearing is to be held; and 

(ii) Request the ALJ to issue: 
(A) Proposed findings of fact on the 

issues presented at the hearing; 
(B) A recommended decision that in-

cludes findings of fact and conclusions 
of law; or 

(C) A decision that will be final for 
the Department unless a notice of ap-
peal is filed in accordance with § 4.403. 

(4) The hearing will be conducted 
under the general rules in subpart C of 
this part. Unless the Board orders oth-
erwise, the ALJ may consider other 
relevant issues and evidence identified 
after referral of the case for a hearing. 

(h) Attorney substitution and with-
drawal—(1) Attorney substitution—(i) 
Form and content. A party may sub-
stitute attorneys by filing and serving 
a notice of substitution that includes 
the pertinent contact information for 
the new attorney. 

(ii) Effective date. The notice of sub-
stitution is effective upon filing. 

(2) Attorney withdrawal—(i) Form and 
content. An attorney may request to 
withdraw from representing a party to 
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an appeal without providing a sub-
stitute by filing a written motion to 
withdraw. The attorney must serve the 
motion on all parties and the attor-
ney’s client(s). The motion must con-
tain the following: 

(A) Pertinent contact information for 
the attorney’s client(s); 

(B) A statement explaining why the 
withdrawal will not unfairly prejudice 
the attorney’s client(s); and 

(C) A statement that the attorney 
has taken appropriate steps to protect 
the interests of the client(s) such as 
providing reasonable notice, allowing 
adequate time for the employment of 
another attorney, and surrendering 
files related to the appeal. 

(ii) Effective date. A withdrawal is not 
effective unless the Board grants the 
motion to withdraw. The Board may 
condition or deny withdrawal to avoid 
prejudice to the client(s) and other par-
ties. 

§ 4.410 Briefs. 
(a) Applicability. Unless otherwise or-

dered by the Board, the provisions of 
this section govern the briefing of an 
appeal. A party is required to seek and 
obtain the Board’s leave to exceed the 
page limits, extend the time periods, 
file a brief not expressly provided for in 
this section, or otherwise depart from 
the requirements of this section. 

(b) Statement of reasons. (1) An appel-
lant must file a statement of reasons 
supporting an appeal with the Board no 
later than 30 days after the record on 
appeal is filed with the Board. 

(2) The statement of reasons may not 
exceed 30 pages, excluding exhibits, 
declarations, or other attachments. 

(3) The statement of reasons must set 
forth with specificity all legal or fac-
tual errors alleged to have been made 
in the decision being appealed. How-
ever, where the bureau or office pro-
vided an opportunity for participation 
in its decision-making process, a party 
may raise on appeal only those issues: 

(i) Raised to the bureau or office by 
anyone who participated in the deci-
sion-making process; or 

(ii) That arose after the close of the 
opportunity for such participation. 

(4) All arguments in support of the 
appeal must be set forth in the state-
ment of reasons. An appellant may not 

incorporate by reference arguments 
made in other documents. 

(c) Answer. (1) The bureau or office 
may file one answer responding to a 
statement of reasons within 60 days 
after service of the statement of rea-
sons or, if an intervenor files a brief in 
support of an appellant, 60 days after 
service of an intervenor’s brief filed 
under paragraph (d)(1) of this section. 

(2) The answer may not exceed 30 
pages, excluding exhibits, declarations, 
or other attachments. 

(3) Failure to file an answer will not 
result in a default. 

(d) Intervenor brief. Unless otherwise 
ordered by the Board, the following re-
quirements apply to an intervenor 
brief: 

(1) An intervenor in support of an ap-
pellant may file a brief within 14 days 
after service of the statement of rea-
sons. 

(2) An intervenor in support of the 
bureau or office may file a brief within 
14 days after service of the answer. 

(3) An intervenor’s brief may not ex-
ceed 20 pages, excluding exhibits, dec-
larations, or other attachments. 

(e) Reply brief. (1) An appellant may 
file one reply brief responding to an an-
swer within 21 days after service of the 
answer or, if an intervenor files a brief 
in support of the bureau or office, with-
in 14 days of service of an intervenor’s 
brief filed under paragraph (d)(2) of this 
section. 

(2) The reply brief is limited to ad-
dressing new issues raised in the an-
swer or intervenor’s brief(s). 

(3) The reply brief may not exceed 20 
pages, excluding exhibits, declarations, 
or other attachments. 

(f) Sur-reply. No sur-reply may be 
filed unless a party first files a motion 
demonstrating a compelling reason to 
file a sur-reply and the Board grants 
the motion. 

(g) Attachments. A party may attach 
exhibits, declarations, or other docu-
ments with a brief. The Board will con-
sider the attachments to the extent the 
Board finds them reliable and relevant 
to the issues on appeal. 

(h) Notices of supplemental authority. If 
pertinent and significant authorities 
come to a party’s attention after the 
party’s brief has been filed, a party 
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may promptly advise the Board by fil-
ing a notice (with service on all par-
ties) setting forth the citations to the 
authorities. The notice must state the 
reasons for providing the supplemental 
authorities and may not exceed three 
pages. Any response to the notice must 
be filed and served within 7 days and 
may not exceed three pages. 

§ 4.411 Sanctions. 
The Board may impose appropriate 

sanctions on any person or entity that 
violates the regulations of this part, an 
order of the Board, or any other stat-
ute or regulation that governs the ap-
peal. 

(a) The sanction may include, after 
notice and opportunity for the person 
or entity to respond, dismissal of all or 
part of an appeal, denial of a motion, 
refusal to consider a filing, or the ex-
clusion of evidence from consideration. 

(b) Absent extenuating cir-
cumstances, the Board will dismiss an 
appeal if the appellant has failed to 
provide financial security when re-
quired by regulation or order; violated 
the regulations of this part repeatedly; 
or caused prejudice to another party 
because of a violation of an order or ap-
plicable regulation. 

§ 4.412 Affirming without opinion. 
(a) Failure to file a statement of rea-

sons. The Board may affirm without 
opinion a decision on appeal if the ap-
pellant has not filed a statement of 
reasons for the appeal within the time 
required in § 4.410(b) and has not other-
wise included the reasons for appeal in 
its filings with the Board. 

(b) Previous level of administrative re-
view. Where the bureau or office has 
provided a level of administrative re-
view before the appeal to the Board, or 
the appeal is from a decision of an 
ALJ, the Board may affirm without 
opinion the decision on appeal if the 
Board determines: 

(1) The result reached was correct; 
(2) Any errors in the decision were 

harmless or nonmaterial; and 
(3) The issues on appeal are squarely 

controlled by existing Board or Federal 
court precedent and do not involve the 
application of precedent to a novel fac-
tual situation, or the factual and legal 
issues raised on appeal are not so sub-

stantial that the appeal warrants the 
issuance of a written opinion by the 
Board. 

(c) Order affirming without opinion. 
When the Board affirms without opin-
ion a decision on appeal, it will issue 
an order citing this section, affirming 
the decision on appeal, and expressly 
adopting the decision on appeal. The 
Board’s order will be the final decision 
for the Department. 

§ 4.413 Scope of review, burden to 
show error, and standards of re-
view. 

(a) Scope of review. The Board has au-
thority to review decisions on appeal 
as fully and finally as might the Sec-
retary, subject to any limitations on 
its authority imposed by the Sec-
retary. The Board may at any time be-
fore issuance of its decision raise or 
consider any matter that it deems ma-
terial, whether or not raised by the 
parties. The Board may affirm, modify, 
vacate, set aside, or reverse any deci-
sion properly brought before it for re-
view, and may remand the matter as 
may be just under the circumstances. 

(b) Burden to show error. The party 
appealing a decision of a bureau, office, 
or ALJ has the burden to show that an 
error was made. 

(c) Standards of review. Generally, the 
Board will exercise its review author-
ity as follows: 

(1) The Board will review the decision 
on appeal for error by applying the 
standards of review set forth in the Ad-
ministrative Procedure Act, 5 U.S.C. 
706(2). 

(2) The Board will review questions of 
law de novo. 

(3) The Board will not overturn a bu-
reau or office decision on the basis of a 
harmless error. 

§ 4.414 Interlocutory appeals of ALJ 
orders. 

(a) General procedures. Permission to 
file an interlocutory appeal is a two- 
step process, requiring a party to do 
both of the following: 

(1) File an application in accordance 
with § 4.122(d) asking the ALJ to certify 
an ALJ order, in whole or in part, for 
interlocutory appeal; and 
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(2) Within 14 days of the ALJ’s ruling 
on the application for certification, pe-
tition the Board in accordance with 
§ 4.122(g) for permission to file an inter-
locutory appeal of the ALJ’s order, in 
whole or in part. 

(b) Permission from the Board. The 
Board will grant permission to file an 
interlocutory appeal under the fol-
lowing circumstances: 

(1) The ALJ grants certification, and 
the Board agrees that the ALJ’s inter-
locutory ruling involves a controlling 
question of law about which there are 
substantial grounds for a difference of 
opinion and that an immediate appeal 
will materially advance the completion 
of the proceeding; or 

(2) The ALJ denies certification, and 
the Board determines that the ALJ 
abused their discretion in doing so. 

§ 4.415 Petition for reconsideration. 

(a) Procedural requirements. Any party 
may petition for reconsideration of a 
dispositive order or decision within 60 
days after the date of the order or deci-
sion. The deadline to file a petition for 
reconsideration cannot be extended. 
The petition may include a request to 
stay the effectiveness of the order or 
decision. The petition may not exceed 
15 pages. The Board will not accept a 
petition for reconsideration of a Board 
order affirming without opinion the de-
cision on appeal under § 4.412. 

(b) Substantive requirements. The 
Board will grant the petition only in 
extraordinary circumstances where 
sufficient reason exists and will deny a 
petition that merely repeats argu-
ments made in the original appeal. The 
petitioner must establish that one of 
the following reasons exists: 

(1) The Board misstated a material 
fact, resulting in an erroneous deci-
sion. The Board’s findings concerning 
disputed material facts do not con-
stitute a misstatement warranting re-
consideration. 

(2) Evidence exists that was not be-
fore the Board at the time it issued the 
final decision and that demonstrates 
error in the decision. The petitioner 
must submit the evidence with the pe-
tition and explain why the evidence 
was not provided to the Board during 
the course of the appeal. 

(3) The Board’s decision fails to cite 
and address a binding statute, regula-
tion, or decision that would require a 
different outcome in the decision. Dis-
agreement with the Board’s interpreta-
tion or application of the law cited in 
the decision does not warrant reconsid-
eration. 

(c) Responses. Any other party to the 
original appeal may file a response to a 
petition for reconsideration within 21 
days after service of the petition. The 
response may not exceed 15 pages. 

(d) Status of decision while petition is 
pending. A petition for reconsideration 
will not stay the effectiveness or affect 
the finality of the Board’s order or de-
cision unless so ordered by the Board 
for good cause. If the Board stays the 
effectiveness of the order or decision, 
then finality is deferred until the 
Board rules on the petition. 

(e) Petition Not Required for Exhaus-
tion. A party does not need to file a pe-
tition for reconsideration to exhaust 
its administrative remedies. 

§ 4.416 Appeals of wildfire manage-
ment decisions. 

The Board must decide an appeal of a 
BLM decision under 43 CFR 4190.1 and 
5003.1(b) within 180 days after the no-
tice of appeal was filed. The Board may 
issue an expedited briefing schedule to 
meet this deadline. If the Board does 
not rule on the appeal within 180 days 
after the notice of appeal was filed, 
BLM’s decision will be deemed final for 
the Department. 

§ 4.417 Coordination with judicial re-
view. 

Upon motion or on its own initiative 
after notice to the parties, the Board 
may suspend consideration or dismiss 
an appeal when the decision on appeal 
has been challenged in Federal court. 

§ 4.418 Precedential effect of decisions 
and orders. 

The Board may dispose of an appeal 
by an order or a decision. Dispositive 
orders resolve an appeal and are bind-
ing on the parties, but they are not 
precedential. Non-precedential orders 
may be cited, but the Board is not obli-
gated to follow or distinguish them in 
future appeals except when cited for 
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the purpose of establishing res judi-
cata, estoppel, or the law of the case. 
Decisions are precedential. Unless su-
perseded or overruled, decisions may be 
cited as binding precedent in other ap-
peals. 

Subpart F—Implementation of the 
Equal Access to Justice Act in 
Agency Proceedings 

AUTHORITY: 5 U.S.C. 504(c)(1). 

SOURCE: 71 FR 6366, Feb. 8, 2006, unless oth-
erwise noted. 

GENERAL PROVISIONS 

§ 4.601 What is the purpose of this sub-
part? 

(a) The Equal Access to Justice Act 
provides for the award of attorney fees 
and other expenses to eligible individ-
uals and entities who are parties to 
certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Department of the Interior. 
Under the Act, an eligible party may 
receive an award when it prevails over 
the Department or other agency, un-
less the position of the Department or 
other agency was substantially justi-
fied or special circumstances make an 
award unjust. The regulations in this 
subpart describe the parties eligible for 
awards and the proceedings that are 
covered. They also explain how to 
apply for awards, and the procedures 
and standards that the Office of Hear-
ings and Appeals will use in ruling on 
those applications. 

(b) The regulations in this subpart 
apply to any application for an award 
of attorney fees and other expenses 
that is: 

(1) Pending on February 8, 2006; or 
(2) Filed on or after February 8, 2006. 

§ 4.602 What definitions apply to this 
subpart? 

As used in this subpart: 
Act means section 203(a)(1) of the 

Equal Access to Justice Act, Public 
Law 96–481, 5 U.S.C. 504, as amended. 

Adjudicative officer means the decid-
ing official(s) who presided at the ad-
versary adjudication, or any successor 
official(s) assigned to decide the appli-
cation. 

Adversary adjudication means any of 
the following: 

(1) An adjudication under 5 U.S.C. 554 
in which the position of the Depart-
ment or other agency is presented by 
an attorney or other representative 
who enters an appearance and partici-
pates in the proceeding; 

(2) Any hearing conducted under sec-
tion 6103(a) of the Program Fraud Civil 
Remedies Act of 1986 (31 U.S.C. 3801 et 
seq.); or 

(3) Any hearing or appeal involving 
the Religious Freedom Restoration Act 
of 1993 (42 U.S.C. 2000bb et seq.). 

Affiliate means: 
(1) Any individual, corporation, or 

other entity that directly or indirectly 
controls or owns a majority of the vot-
ing shares or other interest of the ap-
plicant; or 

(2) Any corporation or other entity of 
which the applicant directly or indi-
rectly owns or controls a majority of 
the voting shares or other interest. 

Demand means the express demand of 
the Department or other agency that 
led to the adversary adjudication, but 
does not include a recitation by the De-
partment or other agency of the max-
imum statutory penalty: 

(1) In the administrative complaint; 
or 

(2) Elsewhere when accompanied by 
an express demand for a lesser amount. 

Department means the Department of 
the Interior or the component of the 
Department that is a party to the ad-
versary adjudication (e.g., Bureau of 
Land Management). 

Final disposition means the date on 
which either of the following becomes 
final and unappealable, both within the 
Department and to the courts: 

(1) A decision or order disposing of 
the merits of the proceeding; or 

(2) Any other complete resolution of 
the proceeding, such as a settlement or 
voluntary dismissal. 

Other agency means any agency of 
the United States or the component of 
the agency that is a party to the adver-
sary adjudication before the Office of 
Hearings and Appeals, other than the 
Department of the Interior and its 
components. 

Party means a party as defined in 5 
U.S.C. 551(3). 
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Position of the Department or other 
agency means: 

(1) The position taken by the Depart-
ment or other agency in the adversary 
adjudication; and 

(2) The action or failure to act by the 
Department or other agency upon 
which the adversary adjudication is 
based. 

Proceeding means an adversary adju-
dication as defined in this section. 

You means a party to an adversary 
adjudication. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5794, Jan. 30, 2023] 

§ 4.603 What proceedings are covered 
by this subpart? 

(a) The Act applies to adversary adju-
dications conducted by the Office of 
Hearings and Appeals, including pro-
ceedings to modify, suspend, or revoke 
licenses if they are otherwise adversary 
adjudications. 

(b) The Act does not apply to: 
(1) Other hearings and appeals con-

ducted by the Office of Hearings and 
Appeals, even if the Department uses 
procedures comparable to those in 5 
U.S.C. 554 in such cases; 

(2) Any proceeding in which the De-
partment or other agency may pre-
scribe a lawful present or future rate; 
or 

(3) Proceedings to grant or renew li-
censes. 

(c) If a hearing or appeal includes 
both matters covered by the Act and 
matters excluded from coverage, any 
award made will include only fees and 
expenses related to covered issues. 

§ 4.604 When am I eligible for an 
award? 

(a) To be eligible for an award of at-
torney fees and other expenses under 
the Act, you must: 

(1) Be a party to the adversary adju-
dication for which you seek an award; 
and 

(2) Show that you meet all conditions 
of eligibility in this section. 

(b) You are an eligible applicant if 
you are any of the following: 

(1) An individual with a net worth of 
$2 million or less; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of $7 million or less, including both 

personal and business interests, and 500 
or fewer employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with 500 or fewer 
employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with 500 or fewer employees; 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of $7 million or less and 500 or fewer 
employees; or 

(6) For purposes of § 4.605(c), a small 
entity as defined in 5 U.S.C. 601(6). 

(c) For the purpose of eligibility, 
your net worth and the number of your 
employees must be determined as of 
the date the proceeding was initiated. 

(1) Your employees include all per-
sons who regularly perform services for 
remuneration under your direction and 
control. 

(2) Part-time employees must be in-
cluded on a proportional basis. 

(d) You are considered an ‘‘indi-
vidual’’ rather than a ‘‘sole owner of an 
unincorporated business’’ if: 

(1) You own an unincorporated busi-
ness; and 

(2) The issues on which you prevail 
are related primarily to personal inter-
ests rather than to business interests. 

(e) To determine your eligibility, 
your net worth and the number of your 
employees must be aggregated with the 
net worth and the number of employees 
of all of your affiliates. However, this 
paragraph does not apply if the adju-
dicative officer determines that aggre-
gation would be unjust and contrary to 
the purposes of the Act in light of the 
actual relationship between the affili-
ated entities. 

(f) The adjudicative officer may de-
termine that financial relationships 
other than those described in the defi-
nition of ‘‘affiliate’’ in § 4.602 constitute 
special circumstances that would make 
an award unjust. 

(g) If you participate in a proceeding 
primarily on behalf of one or more 
other persons or entities that would be 
ineligible, you are not eligible for an 
award. 
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§ 4.605 Under what circumstances may 
I receive an award? 

(a) You may receive an award for 
your fees and expenses in connection 
with a proceeding if: 

(1) You prevailed in the proceeding or 
in a significant and discrete sub-
stantive portion of a proceeding; and 

(2) The position of the Department or 
other agency over which you prevailed 
was not substantially justified. The De-
partment or other agency has the bur-
den of proving that its position was 
substantially justified. 

(b) An award will be reduced or de-
nied if you have unduly or unreason-
ably protracted the proceeding or if 
special circumstances make the award 
sought unjust. 

(c) This paragraph applies to an ad-
versary adjudication arising from an 
action by the Department or other 
agency to enforce compliance with a 
statutory or regulatory requirement: 

(1) If the demand of the Department 
or other agency in the action is exces-
sive and unreasonable compared with 
the adjudicative officer’s decision, then 
the adjudicative officer must award 
you your fees and expenses related to 
defending against the excessive de-
mand, unless: 

(i) You have committed a willful vio-
lation of law; 

(ii) You have acted in bad faith; or 
(iii) Special circumstances make an 

award unjust. 
(2) Fees and expenses awarded under 

this paragraph will be paid only if ap-
propriations to cover the payment have 
been provided in advance. 

§ 4.606 What fees and expenses may be 
allowed? 

(a) If the criteria in §§ 4.603 through 
4.605 are met, you may receive an 
award under this subpart only for the 
fees and expenses of your attorney(s) 
and expert witness(es). 

(b) The adjudicative officer must 
base an award on rates customarily 
charged by persons engaged in the busi-
ness of acting as attorneys and expert 
witnesses, even if the services were 
made available to you without charge 
or at a reduced rate. 

(1) The maximum that can be award-
ed for the fee of an attorney is $125 per 
hour. 

(2) The maximum that can be award-
ed for the fee of an expert witness is 
the highest rate at which the Depart-
ment or other agency pays expert wit-
nesses with similar expertise. 

(3) An award may also include the 
reasonable expenses of the attorney or 
expert witness as a separate item, if 
the attorney or expert witness ordi-
narily charges clients separately for 
those expenses. 

(c) The adjudicative officer may 
award only reasonable fees and ex-
penses under this subpart. In deter-
mining the reasonableness of the fee 
for an attorney or expert witness, the 
adjudicative officer must consider the 
following: 

(1) If the attorney or expert witness 
is in private practice, his or her cus-
tomary fee for similar services; 

(2) If the attorney or expert witness 
is your employee, the fully allocated 
cost of the services; 

(3) The prevailing rate for similar 
services in the community in which the 
attorney or expert witness ordinarily 
performs services; 

(4) The time actually spent in rep-
resenting you in the proceeding; 

(5) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(6) Any other factors that bear on the 
value of the services provided. 

(d) The adjudicative officer may 
award the reasonable cost of any study, 
analysis, engineering report, test, 
project, or similar matter prepared on 
your behalf to the extent that: 

(1) The charge for the service does 
not exceed the prevailing rate for simi-
lar services; and 

(2) The study or other matter was 
necessary for preparation of your case. 

INFORMATION REQUIRED FROM 
APPLICANTS 

§ 4.610 What information must my ap-
plication for an award contain? 

(a) Your application for an award of 
fees and expenses under the Act must: 

(1) Identify you; 
(2) Identify the proceeding for which 

an award is sought; 
(3) Show that you have prevailed; 
(4) Specify the position of the Depart-

ment or other agency that you allege 
was not substantially justified; 
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(5) Unless you are an individual, 
state the number of your employees 
and those of all your affiliates, and de-
scribe the type and purpose of your or-
ganization or business; 

(6) State the amount of fees and ex-
penses for which you seek an award; 

(7) Be signed by you or your author-
ized officer or attorney; 

(8) Contain or be accompanied by a 
written verification under oath or 
under penalty of perjury that the infor-
mation in the application is true and 
correct; and 

(9) Unless one of the exceptions in 
paragraph (b) of this section applies, 
include a statement that: 

(i) Your net worth does not exceed $2 
million, if you are an individual; or 

(ii) Your net worth and that of all 
your affiliates does not exceed $7 mil-
lion in the aggregate, if you are not an 
individual. 

(b) You do not have to submit the 
statement of net worth required by 
paragraph (a)(9) of this section if you 
do any of the following: 

(1) Attach a copy of a ruling by the 
Internal Revenue Service that you 
qualify as a tax-exempt organization 
described in 26 U.S.C. 501(c)(3); 

(2) Attach a statement describing the 
basis for your belief that you qualify 
under 26 U.S.C. 501(c)(3), if you are a 
tax-exempt organization that is not re-
quired to obtain a ruling from the In-
ternal Revenue Service on your exempt 
status; 

(3) State that you are a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)); or 

(4) Seek fees and expenses under 
§ 4.605(c) and provide information dem-
onstrating that you qualify as a small 
entity under 5 U.S.C. 601. 

(c) You may also include in your ap-
plication any other matters that you 
wish the adjudicative officer to con-
sider in determining whether and in 
what amount an award should be made. 

§ 4.611 What information must I in-
clude in my net worth exhibit? 

(a) Unless you meet one of the cri-
teria in § 4.610(b), you must file with 
your application a net worth exhibit 
that meets the requirements of this 
section. The adjudicative officer may 

also require that you file additional in-
formation to determine your eligibility 
for an award. 

(b) The exhibit must show your net 
worth and that of any affiliates when 
the proceeding was initiated. The ex-
hibit may be in any form that: 

(1) Provides full disclosure of your 
and your affiliates’ assets and liabil-
ities; and 

(2) Is sufficient to determine whether 
you qualify under the standards in this 
subpart. 

(c) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, if you object 
to public disclosure of information in 
any portion of the exhibit and believe 
there are legal grounds for withholding 
it from disclosure, you may submit 
that portion of the exhibit directly to 
the adjudicative officer in a sealed en-
velope labeled ‘‘Confidential Financial 
Information,’’ accompanied by a mo-
tion to withhold the information from 
public disclosure. 

(1) The motion must describe the in-
formation sought to be withheld and 
explain, in detail: 

(i) Why it falls within one or more of 
the exemptions from mandatory disclo-
sure under the Freedom of Information 
Act, 5 U.S.C. 552(b); 

(ii) Why public disclosure of the in-
formation would adversely affect you; 
and 

(iii) Why disclosure is not required in 
the public interest. 

(2) You must serve the net worth ex-
hibit and motion on counsel rep-
resenting the agency against which 
you seek an award, but you are not re-
quired to serve it on any other party to 
the proceeding. 

(3) If the adjudicative officer finds 
that the information should not be 
withheld from disclosure, it must be 
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit will be dis-
posed of in accordance with the Depart-
ment’s procedures under the Freedom 
of Information Act, 43 CFR 2.7 et seq. 

§ 4.612 What documentation of fees 
and expenses must I provide? 

(a) Your application must be accom-
panied by full documentation of the 
fees and expenses for which you seek 
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an award, including the cost of any 
study, analysis, engineering report, 
test, project, or similar matter. 

(b) You must submit a separate 
itemized statement for each profes-
sional firm or individual whose serv-
ices are covered by the application, 
showing: 

(1) The hours spent in connection 
with the proceeding by each individual; 

(2) A description of the specific serv-
ices performed; 

(3) The rates at which each fee has 
been computed; 

(4) Any expenses for which reim-
bursement is sought; 

(5) The total amount claimed; and 
(6) The total amount paid or payable 

by you or by any other person or entity 
for the services provided. 

(c) The adjudicative officer may re-
quire you to provide vouchers, receipts, 
logs, or other substantiation for any 
fees or expenses claimed, in accordance 
with § 4.624. 

§ 4.613 When may I file an application 
for an award? 

(a) You may file an application when-
ever you have prevailed in the pro-
ceeding or in a significant and discrete 
substantive portion of the proceeding. 
You must file the application no later 
than 30 days after the final disposition 
of the proceeding. 

(b) Consideration of an application 
for an award must be stayed if: 

(1) Any party seeks review or recon-
sideration of a decision in a proceeding 
in which you believe you have pre-
vailed; or 

(2) The Department or other agency 
(or the United States on its behalf) ap-
peals an adversary adjudication to a 
court. 

(c) A stay under paragraph (b)(1) of 
this section will continue until there 
has been a final disposition of the re-
view or reconsideration of the decision. 
A stay under paragraph (b)(2) of this 
section will continue until either: 

(1) A final and unreviewable decision 
is rendered by the court on the appeal; 
or 

(2) The underlying merits of the case 
have been finally determined. 

PROCEDURES FOR CONSIDERING 
APPLICATIONS 

§ 4.620 How must I file and serve docu-
ments? 

(a) You must file and serve all docu-
ments related to an application for an 
award under this subpart on all other 
parties to the proceeding in the same 
manner as other pleadings in the pro-
ceeding, except as provided in § 4.611(c) 
for confidential information. The De-
partment or other agency and all other 
parties must likewise file and serve 
their pleadings and related documents 
on you and on each other, in the same 
manner as other pleadings in the pro-
ceeding. 

(b) A document may be electronically 
transmitted under the terms specified 
in the OHA Standing Orders on Elec-
tronic Transmission issued by the Di-
rector. When done in accordance with 
the Standing Orders, a document may 
be: 

(1) Filed by electronic transmission; 
and 

(2) Served on or transmitted to a per-
son or party by electronic transmission 
if that person or party has consented to 
such means. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5794, Jan. 30, 2023] 

§ 4.621 When may the Department or 
other agency file an answer? 

(a) Within 30 days after service of an 
application, the Department or other 
agency against which an award is 
sought may file an answer to the appli-
cation. However, if consideration of an 
application has been stayed under 
§ 4.613(b), the answer is due within 30 
days after the final disposition of the 
review or reconsideration of the deci-
sion. 

(1) Except as provided in paragraph 
(a)(2) of this section, failure to file an 
answer within the 30-day period may be 
treated as a consent to the award re-
quested. In such case, the adjudicative 
officer will issue a decision in accord-
ance with § 4.625 based on the record be-
fore him or her. 

(2) Failure to file an answer within 
the 30-day period will not be treated as 
a consent to the award requested if the 
Department or other agency either: 
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(i) Requests an extension of time for 
filing; or 

(ii) Files a statement of intent to ne-
gotiate under paragraph (b) of this sec-
tion. 

(b) If the Department or other agency 
and you believe that the issues in the 
fee application can be settled, you may 
jointly file a statement of intent to ne-
gotiate a settlement. Filing this state-
ment will extend for an additional 30 
days the time for filing an answer, and 
the adjudicative officer may grant fur-
ther extensions if you and the agency 
counsel so request. 

(c) The answer must explain in detail 
any objections to the award requested 
and identify the facts relied on to sup-
port the Department’s or other agen-
cy’s position. If the answer is based on 
any alleged facts not already in the 
record of the proceeding, the Depart-
ment or other agency must include 
with the answer either supporting affi-
davits or a request for further pro-
ceedings under § 4.624. 

§ 4.622 When may I file a reply? 
Within 15 days after service of an an-

swer, you may file a reply. If your 
reply is based on any alleged facts not 
already in the record of the proceeding, 
you must include with the reply either 
supporting affidavits or a request for 
further proceedings under § 4.624. 

§ 4.623 When may other parties file 
comments? 

Any party to a proceeding other than 
the applicant and the Department or 
other agency may file comments on an 
application within 30 days after it is 
served or on an answer within 15 days 
after it is served. A commenting party 
may not participate further in the pro-
ceedings on the application unless the 
adjudicative officer determines that 
the public interest requires such par-
ticipation in order to permit full explo-
ration of matters raised in the com-
ments. 

§ 4.624 When may further proceedings 
be held? 

(a) Ordinarily, the determination of 
an award will be made on the basis of 
the written record. However, the adju-
dicative officer may order further pro-
ceedings, which will be held only when 

necessary for full and fair resolution of 
the issues and will be conducted as 
promptly as possible. 

(b) The adjudicative officer may 
order further proceedings on his or her 
own initiative or in response to a re-
quest by you or by the Department or 
other agency. A request for further 
proceedings under this section must: 

(1) Identify the information sought or 
the disputed issues; and 

(2) Explain why the additional pro-
ceedings are necessary to resolve the 
issues. 

(c) As to issues other than substan-
tial justification (such as your eligi-
bility or substantiation of fees and ex-
penses), further proceedings under this 
section may include an informal con-
ference, oral argument, additional 
written submissions, pertinent dis-
covery, or an evidentiary hearing. 

(d) The adjudicative officer will de-
termine whether the position of the 
Department or other agency was sub-
stantially justified based on the admin-
istrative record of the adversary adju-
dication as a whole. 

§ 4.625 How will my application be de-
cided? 

The adjudicative officer must issue a 
decision on the application promptly 
after completion of proceedings on the 
application. The decision must include 
written findings and conclusions on all 
of the following that are relevant to 
the decision: 

(a) Your eligibility and status as a 
prevailing party; 

(b) The amount awarded, and an ex-
planation of the reasons for any dif-
ference between the amount requested 
and the amount awarded; 

(c) Whether the position of the De-
partment or other agency was substan-
tially justified; 

(d) Whether you unduly protracted 
the proceedings; and 

(e) Whether special circumstances 
make an award unjust. 

§ 4.626 How will an appeal from a deci-
sion be handled? 

(a) If the adjudicative officer is an 
administrative law judge, you or the 
Department or other agency may ap-
peal his or her decision on the applica-
tion to the appeals board that would 
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have jurisdiction over an appeal in-
volving the merits of the proceeding. 
The appeal will be subject to the same 
regulations and procedures that would 
apply to an appeal involving the merits 
of the proceeding. The appeals board 
will issue the final Departmental or 
other agency decision on the applica-
tion. 

(b) If the adjudicative officer is a 
panel of appeals board judges, their de-
cision on the application is final for 
the Department or other agency. 

§ 4.627 May I seek judicial review of a 
final decision? 

You may seek judicial review of a 
final Departmental or other agency de-
cision on an award as provided in 5 
U.S.C. 504(c)(2). 

§ 4.628 How will I obtain payment of 
an award? 

(a) To obtain payment of an award 
against the Department or other agen-
cy, you must submit: 

(1) A copy of the final decision grant-
ing the award; and 

(2) A certification that no party is 
seeking review of the underlying deci-
sion in the United States courts, or 
that the process for seeking review of 
the award has been completed. 

(b) If the award is against the De-
partment: 

(1) You must submit the material re-
quired by paragraph (a) of this section 
to the following address: 

Director, Office of Financial Manage-
ment, Policy, Management and Budget, 
U.S. Department of the Interior, Wash-
ington, DC 20240. 

(2) Payment will be made by elec-
tronic funds transfer whenever pos-
sible. A representative of the Depart-
ment will contact you for the informa-
tion the Department needs to process 
the electronic funds transfer. 

(c) If the award is against another 
agency, you must submit the material 
required by paragraph (a) of this sec-
tion to the chief financial officer or 
other disbursing official of that agen-
cy. Agency counsel must promptly in-
form you of the title and address of the 
appropriate official. 

(d) The Department or other agency 
will pay the amount awarded to you 

within 60 days of receiving the mate-
rial required by this section. 

Subpart G—Rules Applicable to 
Proceedings before the Director 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 90 FR 2419, Jan. 10, 2025, unless 
otherwise noted. 

§ 4.700 Scope. 
Subpart A of this part provides the 

authority and jurisdiction of the OHA 
Director, including the appointment or 
delegation of other OHA officials to an 
Ad Hoc Board of Appeals or as a hear-
ing official. The general rules con-
tained in subpart B of this part apply 
to all matters before the OHA Director 
unless they are inconsistent with the 
rules in this subpart G or other proce-
dural rules applicable to specific types 
of proceedings. 

§ 4.701 Who may appeal; who may re-
quest a hearing. 

(a) Appeals. Any party may appeal a 
decision of a Departmental official 
when the applicable regulations or De-
partmental policy allow a right of ap-
peal to the head of the Department. If 
the matter does not fall within the ju-
risdiction of a standing unit, the party 
must direct their appeal to the OHA 
Director. 

(b) Hearing requests. Any party may 
request a hearing to contest a decision 
of a Departmental official when the ap-
plicable regulations or Departmental 
policy allow a right to request a hear-
ing. If the matter does not fall within 
the jurisdiction of a Hearings Division, 
the party must direct their hearing re-
quest to the OHA Director. 

§ 4.702 Appeals procedures. 
(a) Appointment of an Ad Hoc Board of 

Appeals. The Director may appoint an 
Ad Hoc Board of Appeals to consider 
and decide a properly filed notice of ap-
peal. The parties will be notified when 
an Ad Hoc Board has been appointed. 

(b) Action on appeals. The Director or 
appointed Ad Hoc Board will review the 
record and take one of the following 
actions: 

(1) Decide the appeal upon the Appeal 
file submitted according to paragraph 
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(d) of this section or other written 
record before the Director or Ad Hoc 
Board; 

(2) Refer the entire matter or speci-
fied portions for a hearing pursuant to 
paragraph (g) of this section; or 

(3) Make other disposition of the 
case. 

(c) Notice of appeal. The appellant 
must file a written notice of appeal to 
the Director within 30 days after re-
ceipt of the decision they seek to ap-
peal. The notice must identify the deci-
sion being appealed, give a concise but 
complete statement of the relevant 
facts, and specify the relief sought. The 
appellant must serve a copy of the no-
tice of appeal and any written argu-
ments or briefs on each person or enti-
ty whose interest is affected and on the 
Departmental official whose decision is 
being appealed. The appellant must 
otherwise follow the provisions of § 4.32 
regarding filing and service. 

(d) Transmittal of appeal file. Within 10 
days after receipt of a copy of the no-
tice of appeal, the Departmental offi-
cial whose decision is being appealed 
must transmit the entire official file in 
the matter, including all records, docu-
ments, transcripts of testimony, and 
other information compiled during the 
proceedings leading to the decision 
being appealed. 

(e) Briefing. If the parties wish to file 
briefs, they must comply with the fol-
lowing requirements: 

(1) An appellant has 30 days from the 
date of filing of their notice of appeal 
within which to file an opening brief. 

(2) An opposing party will have 30 
days from the date of receipt of an ap-
pellant’s brief in which to file an an-
swer brief. 

(3) An appellant or opposing party 
who wishes to file additional or rebut-
tal briefs must first obtain permission 
from the Director or the Ad Hoc Ap-
peals Board presiding over the appeal. 

(f) Oral argument. Upon request and 
for good cause, the Director or ap-
pointed Ad Hoc Board may grant an op-
portunity for and conduct an oral argu-
ment. Oral arguments may be recorded, 
and parties may request the recording 
or a transcript thereof. The requesting 
party is responsible for any fees and ex-
penses pursuant to § 4.23 and any appli-
cable Standing Orders available on the 

Department of the Interior OHA 
website at https://www.doi.gov/oha. 

(g) Referrals for hearing. The Director 
or appointed Ad Hoc Board may refer 
an appeal to an ALJ or other presiding 
officer for a hearing pursuant to this 
section. 

§ 4.703 Hearings procedures. 
(a) Appointment of hearing official. The 

Director may appoint a presiding offi-
cer to consider a hearing referral or a 
properly filed hearing request and con-
duct a hearing. The appointed pre-
siding officer will be an ALJ for any 
matter where a formal hearing is re-
quired under the Administrative Proce-
dure Act, 5 U.S.C. 554, or other statute. 
For all other hearings, the Director 
may appoint an ALJ or other presiding 
officer. 

(b) Action on hearing requests. The Di-
rector or presiding officer will review 
the record and take one of the fol-
lowing actions: 

(1) Conduct a hearing on the basis of 
the record pursuant to paragraph (d) of 
this section; 

(2) Schedule and conduct a hearing 
and any necessary prehearing proce-
dures as appropriate and necessary to 
resolve the matter; or, 

(3) Make other disposition of the 
case. 

(c) General procedures. All hearings 
may be governed as appropriate and 
practicable by subpart C of this part, 
except where specific rules or other 
hearing procedures are provided by law 
or regulation. 

(d) Hearings based on the record. The 
Director or presiding officer may con-
duct a hearing on the basis of the writ-
ten record if permitted by the regula-
tion giving rise to the hearing right, 
and when the Director or presiding offi-
cer determines that the written record 
is sufficient to resolve the factual dis-
putes raised in the hearing request. 

(e) Administrative Wage Garnishment 
Hearings. Administrative Wage Gar-
nishment hearings are governed by 31 
CFR 285.11, and any applicable OHA 
Standing Orders. 

(f) National Indian Gaming Commission 
appeals. In those matters where the Na-
tional Indian Gaming Commission 
(NIGC) requests that the Director pro-
vide a presiding official under 25 CFR 
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584.6, the Director will appoint an OHA 
official to conduct a hearing and issue 
a recommended decision. 

§ 4.704 Reconsideration. 
Unless otherwise provided by regula-

tion, reconsideration of a decision may 
be granted only in extraordinary cir-
cumstances and upon a finding of suffi-
cient reasons by the Director or a pre-
siding officer appointed by them. Re-
quests for reconsideration must specify 
the purported error and must be filed 
within 15 days of the date of the deci-
sion, or the specific deadline provided 
in the regulations relating to the par-
ticular type of proceeding. The filing of 
a request for reconsideration will not 
stay the effectiveness of a decision un-
less ordered by the Director or ap-
pointed Ad Hoc Board or presiding offi-
cer or otherwise provided by statute or 
regulation. A request for reconsider-
ation need not be filed to exhaust ad-
ministrative remedies unless otherwise 
provided by statute or regulation. 

§ 4.705 Department of the Interior em-
ployee matters. 

The Director may appoint an Ad Hoc 
Board or presiding officer to conduct 
proceedings in matters where the De-
partmental Manual or other Depart-
ment policy grants a right of direct or 
appellate review to current or former 
Department of the Interior employees 
or their survivors. Rules on practice 
and procedure applying to employee 
matters may be published in OHA 
Standing Orders. 

Subpart H—Specific Rules Appli-
cable to White Earth Reserva-
tion Land Settlement Act Pro-
ceedings 

SOURCE: 90 FR 2420, Jan. 10, 2025, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 4.710 What is this subpart’s authority 
and scope? 

This subpart contains the rules and 
procedures that apply to the process 
for determining the heirs of any person 
who dies entitled to receive compensa-
tion under the White Earth Reserva-
tion Land Settlement Act of 1985, Pub-

lic Law 99–264 (100 Stat. 61), amended 
by Public Law 100–153 (101 Stat. 886), 
Public Law 100–212 (101 Stat. 1443), Pub-
lic Law 101–301 (104 Stat. 210), and Pub-
lic Law 103–263 (103 Stat. 707). See sub-
parts A and B of this part for the au-
thority and jurisdiction of presiding of-
ficers and the Board of Indian Appeals, 
Office of Hearings and Appeals, and the 
rules generally applicable to pro-
ceedings before them. See §§ 4.310 
through 4.318 for general rules applica-
ble to proceedings before the Board of 
Indian Appeals. 

§ 4.711 To what extent do other regula-
tions and OHA Standing Orders 
apply? 

(a) Subparts A and B. The general 
rules contained in subparts A and B of 
this part apply to the determination 
process unless they are inconsistent 
with the rules in this subpart or the 
rules in those subparts provide other-
wise. 

(b) 43 CFR part 30. Although the rules 
in 43 CFR part 30 do not apply to the 
determination process, the rules in 
subparts H and J of 43 CFR part 30 and 
in 43 CFR 30.124 may serve as guidance 
unless they are inconsistent with the 
rules in this subpart. 

(c) 43 CFR 4.310–4.318. The general 
rules in §§ 4.310 through 4.318 of this 
part apply to appeals to the Interior 
Board of Indian Appeals under this sub-
part unless they are inconsistent with 
the rules in this subpart. 

(d) OHA Standing Orders. The OHA 
Standing Order on WELSA Proceedings 
issued by the OHA Director applies to 
the determination process. OHA Stand-
ing Orders are available on the Depart-
ment of the Interior OHA website, at 
https://www.doi.gov/oha. 

§ 4.712 What definitions apply to this 
subpart? 

In addition to the definitions in sub-
part A of this part, the following defi-
nitions apply to this subpart: 

Act means the White Earth Reserva-
tion Land Settlement Act of 1985, as 
amended. 

Board means OHA’s Board of Indian 
Appeals. 

Compensation means a monetary sum, 
as determined by the Project Director 
pursuant to section 8(c) of the Act. 
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Decedent means a person who died en-
titled to receive compensation under 
the Act. 

Determination process means the legal 
process established in this subpart for 
determining distribution of a dece-
dent’s estate. 

Estate means the compensation due a 
decedent under the Act. 

Final decision means a written docu-
ment issued by the presiding officer 
under § 4.744 or § 4.745(a) that finally de-
termines a decedent’s heirs and each 
heir’s share of the estate and directs 
distribution of the estate. 

Heir means any individual eligible to 
receive a share of the estate pursuant 
to the Minnesota inheritance laws of 
intestate succession in effect on March 
26, 1986. 

Party (parties) in interest means any 
potential or actual heir of a decedent, 
or of any subsequently deceased poten-
tial or actual heir of a decedent. 

Preliminary decision means a written 
non-final document issued by the pre-
siding officer under § 4.732(c) that pre-
liminarily determines a decedent’s 
heirs and each heir’s share of the es-
tate. 

Presiding officer means a judge, attor-
ney advisor, or other appropriate offi-
cial to whom the OHA Director has del-
egated the authority for making 
heirship determinations as provided for 
in this subpart. 

Project Director means the Super-
intendent of the Minnesota Agency, 
Bureau of Indian Affairs, another Bu-
reau of Indian Affairs official with del-
egated authority to serve as the Fed-
eral officer in charge of the WELSA 
Project, or a person in charge of that 
project pursuant to authority derived 
from a contract executed under the In-
dian Self-Determination and Education 
Assistance Act, 25 U.S.C. 5321–5332. 

§ 4.713 What law governs the deter-
mination of heirs? 

As directed by the Act, the presiding 
officer will determine a decedent’s 
heirs under the Minnesota inheritance 
laws of intestate succession in effect on 
March 26, 1986, even though the dece-
dent may have died with a valid will. 

§ 4.714 What authority does the pre-
siding officer have during the de-
termination process? 

The presiding officer has the author-
ity to conduct the determination proc-
ess in an orderly and judicial manner, 
including the authority to: 

(a) Determine the manner, location, 
and time of any hearing conducted 
under this subpart, and otherwise ad-
minister the case; 

(b) Determine whether an individual 
is deemed deceased by reason of ex-
tended unexplained absence or other 
pertinent circumstance; 

(c) Accept or reject any full or par-
tial renunciation of interest; 

(d) Determine the heirs of a decedent 
and each heir’s share of the estate; 

(e) Order the distribution of the es-
tate to a decedent’s heirs and deter-
mine and reserve the share to which 
any potential heir who is missing but 
not found to be deceased is entitled; 

(f) Issue subpoenas for the appear-
ance of persons, the testimony of wit-
nesses, and the production of docu-
ments at hearings or depositions on the 
judge’s own initiative or if requested 
by the Project Director or a party in 
interest and approved by the presiding 
officer; 

(g) Administer oaths and affirma-
tions; 

(h) Issue discovery orders including 
those: 

(1) Ordering the taking of depositions 
and determining the scope and use of 
deposition testimony; 

(2) Ordering the production of docu-
ments and determining the scope and 
use of the documents; or 

(3) Ruling on matters involving inter-
rogatories and any other requests for 
discovery; 

(i) Grant or deny stays, waivers, and 
extensions; 

(j) Rule on motions, requests, and ob-
jections; 

(k) Rule on the admissibility of evi-
dence; 

(l) Permit the cross-examination of 
witnesses; 

(m) Appoint a guardian ad litem for 
any party in interest who is a minor or 
found by the presiding officer not to be 
competent to represent their own in-
terests in accordance with § 4.715; 
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(n) Ask the Project Director to file 
additional evidence; 

(o) Dismiss a case and return the case 
file to the Project Director if the pre-
siding officer determines that the evi-
dence provided by the Project Director 
under §§ 4.730(a) and 4.731 is incomplete; 

(p) Regulate the course of any hear-
ing and the conduct of witnesses, par-
ties in interest, attorneys, and 
attendees at a hearing; and 

(q) Take any action necessary to pre-
serve the estate. 

§ 4.715 How may minors or other legal 
incompetents be represented? 

Minors and other legal incompetents 
who are parties in interest may be rep-
resented by legally appointed guard-
ians, or by guardians ad litem ap-
pointed by the presiding officer. 

FILING AND ISSUANCE 

§ 4.720 Where and how must docu-
ments be filed with the presiding 
officer? 

(a) General. A document required or 
permitted to be filed with the presiding 
officer must be delivered to the pre-
siding officer as specified in this sub-
part and the OHA Standing Order on 
WELSA Proceedings. 

(b) Methods of filing—(1) Electronic. A 
document may be filed electronically 
under the terms specified in the OHA 
Standing Order on WELSA Pro-
ceedings. The Project Director, or any 
attorney representing a person or enti-
ty, must file electronically, unless oth-
erwise specified in the OHA Standing 
Order on WELSA Proceedings or when 
the presiding officer has allowed non- 
electronic filing for good cause. 

(2) Non-electronic. Any document filed 
non-electronically must be delivered to 
the presiding officer at the address 
specified in the OHA Standing Order on 
WELSA Proceedings. 

§ 4.721 When is a filing with the pre-
siding officer timely? 

(a) Electronic. A document filed elec-
tronically is deemed timely if filed by 
11:59 p.m. Central Time on the date the 
document is due under the terms speci-
fied in the OHA Standing Order on 
WELSA Proceedings. 

(b) Non-electronic. A document not 
filed electronically is deemed timely if, 

on or before the last day for filing, it is 
sent by first-class United States mail, 
or other class of mail that is at least as 
expeditious, postage prepaid; or it is 
dispatched to a commercial courier for 
delivery within 3 days. The date of 
mailing or dispatch must be docu-
mented by a postmark date, acceptance 
scan, receipt, or similar written ac-
knowledgement from the company de-
livering the document for filing. A doc-
ument not received within 7 business 
days of the filing deadline is presumed 
untimely, but the presumption may be 
overcome by the documentation estab-
lishing the date of mailing or dispatch. 

§ 4.722 To whom will a presiding offi-
cer issue a notice, order, or deci-
sion? 

The presiding officer will issue a no-
tice, order, or decision to each party in 
interest and the Project Director. 

§ 4.723 By what means may the pre-
siding officer issue a notice, order, 
or decision? 

(a) Electronic. A presiding officer’s no-
tice, order, or decision may be issued 
electronically under the terms speci-
fied in the OHA Standing Order on 
WELSA Proceedings. 

(b) Non-electronic. A presiding offi-
cer’s notice, order, or decision may be 
issued non-electronically by U.S. mail 
or commercial courier to the Project 
Director or a party in interest using 
their record address as provided under 
§ 4.22(b) or, if not provided, their last 
known mailing address. 

§ 4.724 How will issuance of a pre-
siding officer’s notice, order, or de-
cision be documented? 

A presiding officer’s notice, order, or 
decision must include the date on 
which it is issued, the names of the 
persons to whom it is issued, and the 
method of issuance. 

COMMENCEMENT OF DETERMINATION 
PROCESS 

§ 4.730 How does the Project Director 
commence the determination proc-
ess? 

Unless an heirship determination 
which is recognized by the Act already 
exists, the Project Director will com-
mence the process of determining the 
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heirs of a decedent by filing with the 
presiding officer the evidence described 
in § 4.731. 

§ 4.731 What evidence must the Project 
Director file with the presiding offi-
cer? 

The Project Director must file with 
the presiding officer sufficient evidence 
to enable the presiding officer to deter-
mine a decedent’s heirs under the Act. 
That evidence must include: 

(a)(1) A copy of the decedent’s death 
certificate if one exists; or 

(2) If there is no death certificate, 
then another form of official written 
evidence of the death, such as a burial 
or transportation of remains permit, 
coroner’s report, or church registry of 
death; or 

(3) If there is no death certificate and 
no other form of official written evi-
dence, then a secondary form of evi-
dence of death such as an affidavit 
from someone with personal knowledge 
concerning the fact of death or an obit-
uary or death notice from a newspaper; 

(b) A document containing informa-
tion for heirship finding and family 
history, including: 

(1) The facts and alleged facts of: 
(i) The decedent’s marriages, separa-

tions, and divorces; and 
(ii) Whether the relationships of de-

cedent’s potential heirs and other 
known parties in interest arose by 
marriage, blood, or adoption; 

(2) The names and last known ad-
dresses of decedent’s potential heirs 
and other known parties in interest; 
and 

(3) Other relevant information re-
garding the parties in interest, includ-
ing dates of births and deaths; 

(c) A certification by the Project Di-
rector or their designee that the infor-
mation required in paragraph (b)(2) of 
this section was filed after having 
made a reasonable and diligent search; 

(d) A copy of each document evidenc-
ing the information required in para-
graphs (b)(1) and (3) of this section, 
such as marriage licenses and certifi-
cates, divorce and adoption decrees, 
birth and death certificates, and affida-
vits or adjudications of paternity; 

(e) Known and relevant determina-
tions of heirs of relatives of the dece-
dent, including those recognized as ef-

fective under section 5(a) of the Act 
and those rendered by courts of Min-
nesota or other States, by tribal 
courts, or by tribunals authorized by 
the laws of other countries; and 

(f) A report of the compensation due 
the decedent, including interest cal-
culated to the date of death of the de-
cedent and an outline of the derivation 
of the compensation containing: 

(1) Its real property origins and the 
succession of the compensation to the 
decedent; and 

(2) All of the intervening heirs under 
the Act, their fractional shares, and 
the amount of compensation attributed 
to each of them. 

§ 4.732 What will the presiding officer 
do after receiving the evidence filed 
by the Project Director? 

(a) After the presiding officer re-
ceives and reviews the evidence filed by 
the Project Director, the presiding offi-
cer will determine whether there are 
any apparent issues of fact to be re-
solved. 

(b) To resolve any apparent issues of 
fact, the presiding officer may do one 
or more of the following: 

(1) Request information from the 
Project Director, parties in interest, or 
other persons or entities; 

(2) Schedule and hold a prehearing 
conference; 

(3) Schedule and hold a hearing; or 
(4) Take any other action authorized 

by this subpart. 
(c) If the presiding officer does not 

hold a hearing, they will issue a pre-
liminary decision determining the de-
cedent’s heirs. 

(d) If the presiding officer does hold a 
hearing, they may issue a final deci-
sion determining the decedent’s heirs 
without first issuing a preliminary de-
cision. 

PRELIMINARY DECISION—CONTENT, 
NOTIFICATION, OBJECTIONS 

§ 4.740 What will a preliminary deci-
sion include? 

If the presiding officer issues a pre-
liminary decision, the decision will in-
clude each heir’s name, birth date, re-
lationship to the decedent, and share of 
the estate, or a statement that the de-
cedent died without heirs. 
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§ 4.741 How will notification of the 
preliminary decision be provided? 

(a) The presiding officer will issue a 
notice of preliminary decision on the 
same day they issue a preliminary de-
cision. The notice will inform the 
Project Director and parties in interest 
of their right to file with the presiding 
officer an objection to the preliminary 
decision, with or without a request for 
hearing, within 40 days of the date of 
issuance of the notice. 

(b) The Project Director: 
(1) Will ensure that the notice is 

posted at the following entities, whose 
addresses are specified in the OHA 
Standing Order on WELSA Pro-
ceedings: 

(i) The White Earth Band of the Min-
nesota Chippewa Tribe; and 

(ii) Minnesota Agency, Bureau of In-
dian Affairs; and 

(2) Has the discretion to identify ad-
ditional appropriate locations where 
the notice will be posted and the ad-
dresses of those locations will be speci-
fied in the OHA Standing Order on 
WELSA Proceedings. 

(c) The postings of the notice must 
occur within 7 days of the Project Di-
rector’s receipt of the notice. 

§ 4.742 What evidence of posting of the 
notice of preliminary decision must 
be filed with the presiding officer? 

(a) The Project Director will prepare 
a signed certificate of transmission 
stating when the notice of the prelimi-
nary decision was transmitted for post-
ing, and to which locations it will be 
posted. 

(b) Each person at these locations 
who posts the notice must: 

(1) Prepare and sign a posting certifi-
cate stating the date and place of post-
ing; and 

(2) Transmit the certificate to the 
Project Director. 

(c) The Project Director must file 
with the presiding officer the Project 
Director’s certificate and each posting 
certificate transmitted to the Project 
Director under paragraph (b) of this 
section. 

§ 4.743 What are the filing require-
ments for objecting to a prelimi-
nary decision and requesting a 
hearing? 

(a) The Project Director or any party 
in interest may file with the presiding 
officer a written objection to a prelimi-
nary decision within 40 days after the 
date of issuance of the notice of pre-
liminary decision. 

(b) The objection must allege an 
error of fact or law in the preliminary 
decision and state specifically and con-
cisely the grounds on which the objec-
tion is based. 

(c) The objection may include a re-
quest for hearing, which must set forth 
any disputed issues of fact. 

§ 4.744 What happens if no timely ob-
jection to the preliminary decision 
is filed? 

If no written objection to a prelimi-
nary decision is timely filed in accord-
ance with § 4.743(a), the presiding offi-
cer will issue a final decision. 

§ 4.745 What happens if an objection to 
the preliminary decision is filed? 

(a) General. If a written objection to 
a preliminary decision is filed with the 
presiding officer before the final deci-
sion is issued, they may take any ac-
tion listed in § 4.732(b) to resolve any 
issues of fact and will issue a final de-
cision that includes a resolution of the 
objection. 

(b) Denial without opportunity to re-
spond. The presiding officer may deny 
the objection without providing the 
Project Director and the parties in in-
terest with an opportunity to respond 
to the objection, if the objection: 

(1) Is not timely filed; 
(2) Alleges mere disagreement with 

the preliminary decision; or 
(3) Otherwise fails to assert proper 

grounds for objecting, as determined by 
the presiding officer. 

(c) Consideration after opportunity to 
respond. If the presiding officer does 
not deny the objection under paragraph 
(b) of this section, the presiding officer 
will: 

(1) Issue a notice allowing the 
Project Director and the parties in in-
terest a reasonable, specified time in 
which to file a written response to the 
objection; 
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(2) Issue with the notice, a copy of 
the objection and all papers filed by 
the objector; and 

(3) Consider, with or without a hear-
ing, the issues raised in the objection, 
including any request for hearing, and 
in any written responses to the objec-
tion. 

FINAL DECISION AND LODGING OF 
RECORD 

§ 4.750 What must the final decision 
determining decedent’s heirs con-
tain? 

(a) The final decision must contain: 
(1) Each heir’s name, birth date, rela-

tionship to the decedent, and share of 
the estate, or a statement that the de-
cedent died without heirs, and this in-
formation may be incorporated into 
the final decision from the preliminary 
decision if no timely objection to the 
preliminary decision was filed or if 
otherwise appropriate; and 

(2) A notice that any party in inter-
est who is adversely affected by the 
final decision, as well as the Project 
Director, have a right to file a petition 
for reconsideration with the presiding 
officer or an appeal with the Board 
within 30 days of the date of issuance 
of the final decision. 

(b) If an objection to the preliminary 
decision is filed before the final deci-
sion is issued, the final decision must 
also resolve the objection and set forth 
the reasons for the resolution. 

§ 4.751 What happens to the deter-
mination process record and what 
must it include? 

(a) After issuance of the final deci-
sion and any order upon reconsider-
ation, the presiding officer must lodge 
the original record of the determina-
tion process with the Project Director. 

(b) The record must contain, where 
applicable, the following materials: 

(1) A copy of the posted notice of pre-
liminary decision, the Project Direc-
tor’s certificate of transmission of the 
notice for posting, and the posting cer-
tificates; 

(2) A copy of each notice, order, or 
decision issued to the parties in inter-
est or Project Director; 

(3) The record of evidence received, 
including any transcript made of testi-
mony; 

(4) Information for heirship finding 
and family history, and information 
supplementary thereto; and 

(5) Any other material or documents 
deemed relevant by the presiding offi-
cer. 

RECONSIDERATION OF FINAL DECISION 

§ 4.760 How can a final decision be 
challenged? 

A party in interest adversely affected 
by a final decision, or the Project Di-
rector, may file either a petition for re-
consideration with the presiding officer 
or an appeal with the Board under 
§ 4.783, but not both. 

§ 4.761 What are the requirements for 
filing a petition for reconsider-
ation? 

(a) Deadline to file. A petition for re-
consideration must be filed with the 
presiding officer within 30 days after 
the date of issuance of the final deci-
sion. 

(b) Petition content. (1) A petition for 
reconsideration must allege a sub-
stantive error of fact or law in the final 
decision and must state specifically 
and concisely the grounds on which the 
petition is based. 

(2) If the petition is based on evi-
dence newly discovered after, or evi-
dence that was unavailable before, 
issuance of the final decision, the peti-
tion must: 

(i) Be accompanied by documentation 
of that evidence, including, but not 
limited to, one or more affidavits of a 
witness stating fully the content of the 
new evidence; and 

(ii) State the reasons for failure to 
discover and present that evidence be-
fore that date. 

§ 4.762 Does any distribution of the es-
tate occur while a petition for re-
consideration is pending? 

The Project Director must not ini-
tiate distribution of any portion of the 
estate while the petition for reconsid-
eration is pending. If the petition is 
filed by a party in interest and not the 
Project Director, the presiding officer 
will issue a notice of receipt of the pe-
tition to the Project Director as soon 
as practicable. 
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§ 4.763 How will the presiding officer 
decide a petition for reconsider-
ation? 

(a) General. The presiding officer may 
take any action listed in § 4.732(b) to re-
solve any issues of fact and will issue 
an order upon reconsideration resolv-
ing the petition. 

(b) Denial without opportunity to re-
spond. The presiding officer may deny 
the petition without providing the 
Project Director and the parties in in-
terest with an opportunity to respond 
to the petition, if the petition: 

(1) Is not timely filed; 
(2) Is based on newly discovered evi-

dence and fails to meet the require-
ments of § 4.761(b)(2); 

(3) Is based solely on issues raised for 
the first time on reconsideration; 

(4) Alleges mere disagreement with 
the final decision; or 

(5) Otherwise fails to assert proper 
grounds for reconsideration, as deter-
mined by the presiding officer. 

(c) Consideration after opportunity to 
respond. If the presiding officer does 
not deny the petition under paragraph 
(b) of this section, the presiding officer 
will: 

(1) Issue a notice allowing the 
Project Director and the parties in in-
terest a reasonable, specified time in 
which to file a written response to the 
petition; 

(2) Issue with the notice, a copy of 
the petition and all papers filed by the 
petitioner; and 

(3) Consider, with or without a hear-
ing, the issues raised in the petition 
and in any written responses to the pe-
tition. 

§ 4.764 What will the order upon re-
consideration contain? 

In the order upon reconsideration, 
the presiding officer may deny the peti-
tion in accordance with § 4.763(b) or af-
firm, modify, or vacate the final deci-
sion; and must: 

(a) Set forth the reasons for doing so; 
and 

(b) Include a notice stating that any 
party in interest who is adversely af-
fected by the order upon reconsider-
ation, as well as the Project Director, 
have the right to appeal the order to 
the Board within 30 days of the date of 
issuance of the order. 

§ 4.765 How can an order upon recon-
sideration be challenged? 

(a) An order upon reconsideration 
may be appealed to the Board as pro-
vided in § 4.783 of this subpart. 

(b) No person or entity may file suc-
cessive petitions for reconsideration in 
the same case. 

REOPENING OF CLOSED CASE AND 
CORRECTION OF ERRORS 

§ 4.770 What are the methods and 
standards for reopening a closed 
case? 

(a) General. The presiding officer may 
reopen a closed case to correct an error 
of fact or law in a final decision, in-
cluding any modification of the final 
decision. 

(b) Methods. (1) A party in interest 
adversely affected by a final decision, 
or the Project Director, may seek cor-
rection of an error of fact or law by fil-
ing a petition for reopening with the 
presiding officer. 

(2) The presiding officer may reopen a 
case on their own initiative if they be-
come aware of sufficient evidence to 
justify correction of an error. 

(c) Standards. The presiding officer 
may reopen a closed case: 

(1) If the error is discovered more 
than 30 days after the date of issuance 
of the final decision; and 

(2) If the petition for reopening is 
filed or the presiding officer reopens 
the case on their own initiative: 

(i) Within 3 years or less of the date 
of issuance of the final decision; or 

(ii) More than 3 years after the date 
of issuance of the final decision if the 
presiding officer finds that the need to 
correct the error outweighs the inter-
ests of the public and heirs in the final-
ity of the final decision. 

§ 4.771 When must a petition for re-
opening be filed? 

(a) The Project Director may file a 
petition at any time. All other peti-
tioners must file their petition within 
one year after the petitioner discovers 
the alleged error. 

(b) If the petitioner files their peti-
tion for reopening before the deadline 
for filing a petition for reconsideration 
under § 4.761(a), it will be treated as a 
petition for reconsideration. 
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§ 4.772 What must be included in a pe-
tition for reopening? 

(a) A petition for reopening must: 
(1) State specifically and concisely 

the grounds on which the petition is 
based and the relief requested; and 

(2) Append all relevant documentary 
evidence, including any sworn affida-
vits, supporting the allegations and re-
lief requested in the petition. 

(b) A petition filed by a party in in-
terest must also: 

(1) State in the petition the date the 
petitioner discovered the alleged error; 
and 

(2) Append all relevant documentary 
evidence, including any sworn affida-
vits, concerning when and how the pe-
titioner discovered the alleged error. 

(c) A petition filed more than 3 years 
after the date of issuance of the final 
decision must also show that the need 
to correct the error outweighs the in-
terests of the public and heirs in the fi-
nality of the final decision, which may 
be shown by addressing the following 
factors in the petition, as applicable: 

(1) The nature of the error; 
(2) The passage of time; 
(3) Whether the petitioner exercised 

due diligence in pursuing their rights; 
(4) Whether the petitioner’s ancestor 

exercised due diligence in pursuing 
their rights and whether a failure to 
exercise should be imputed to the peti-
tioner; 

(5) The availability of witnesses and 
documents; 

(6) The general interest in adminis-
trative finality; 

(7) The number of other estates that 
would be affected by the reopening, if 
known; and 

(8) Whether the property that was in 
the estate is still available for redis-
tribution if the case is reopened, if 
known. 

§ 4.773 What is not appropriate for a 
petition for reopening? 

In a petition for reopening, the peti-
tioner may not: 

(a) Raise issues or objections that 
were previously addressed in an order 
issued in the case; 

(b) Submit evidence that was avail-
able or discoverable at the time the 
final decision was issued, or available 
during any period of reconsideration of 

the final decision. The requirements at 
§ 4.761(b)(2) concerning presentation of 
new evidence upon reconsideration also 
apply to the presentation of new evi-
dence on reopening; or 

(c) Raise issues or objections when 
the petitioner had the opportunity to 
raise them earlier because the peti-
tioner received proper notice of the 
preliminary decision or hearing, if any. 
This paragraph does not apply to the 
Project Director. 

§ 4.774 How will the presiding officer 
decide a petition for reopening? 

(a) General. The presiding officer may 
take any action listed in § 4.732(b) to re-
solve any issues of fact and will issue 
an order upon reopening resolving the 
petition. 

(b) Denial without opportunity to re-
spond. The presiding officer may deny 
the petition without providing the 
Project Director and the parties in in-
terest with an opportunity to respond 
to the petition, if the petition: 

(1) Does not meet the standards set 
forth at § 4.770(c); 

(2) Alleges mere disagreement with a 
final decision; 

(3) Raises issues that were previously 
addressed in an order issued in the 
case; 

(4) Raises only issues or objections 
for the first time on reopening and the 
petitioner is a party in interest who re-
ceived proper notice of the preliminary 
decision or of any hearing; 

(5) Is based on newly discovered evi-
dence and fails to meet the require-
ments of § 4.761(b)(2); or 

(6) Otherwise fails to assert proper 
grounds for reopening, as determined 
by the presiding officer. 

(c) Consideration after opportunity to 
respond. If the presiding officer does 
not deny the petition under paragraph 
(b) of this section, the presiding officer 
will: 

(1) Issue a notice allowing the 
Project Director and the parties in in-
terest a reasonable, specified time in 
which to file a written response to the 
petition; 

(2) Issue with the notice, a copy of 
the petition and all papers filed by the 
petitioner; 
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(3) Suspend further distribution of 
the estate during the reopening pro-
ceedings, if appropriate, by order to the 
Project Director; and 

(4) Consider, with or without a hear-
ing, the issues raised in the petition. 

§ 4.775 How will the presiding officer 
decide a case reopened on their 
own initiative? 

When a presiding officer reopens a 
case on their own initiative to correct 
an error in a final decision, they will: 

(a) Issue a notice which must: 
(1) Identify the error and explain how 

the presiding officer intends to modify 
the final decision to correct the error; 
and 

(2) Allow the Project Director and 
the parties in interest a reasonable, 
specified time in which to file a writ-
ten response to the notice; 

(b) Suspend further distribution of 
the estate during the reopening pro-
ceedings, if appropriate, by order to the 
Project Director; and 

(c) Consider, with or without a hear-
ing, the issues raised by any timely 
written response to the notice and 
issue an order upon reopening. 

§ 4.776 What will the order upon re-
opening contain? 

In the order upon reopening, the pre-
siding officer may deny the petition for 
reopening, if any, in accordance with 
§ 4.774(b) or affirm, modify, or vacate 
the final decision; and must: 

(a) Set forth the reasons for doing so; 
and 

(b) Include a notice stating that any 
party in interest who is adversely af-
fected by the order upon reopening, as 
well as the Project Director, have the 
right to appeal the order to the Board 
within 30 days of the date of issuance 
of the order. 

§ 4.777 What happens to the record 
after the presiding officer issues an 
order upon reopening? 

After the presiding officer issues an 
order upon reopening, they must sub-
mit the record made on reopening to 
the Project Director. 

§ 4.778 What are non-substantive er-
rors in an order or decision and 
how may they be corrected? 

(a) Errors are non-substantive if they 
are merely typographical, clerical, or 
their correction would not change the 
distribution of a decedent’s property. 

(b) If, after issuance of an order or 
decision, it appears that the order or 
decision contains non-substantive er-
rors, the presiding officer may issue a 
correction order to the Project Direc-
tor and the parties in interest cor-
recting them. 

(c) The presiding officer may issue a 
correction order on their own initia-
tive. The Project Director and the par-
ties in interest may also file a request 
for a correction order at any time. 

(d) The correction order is not sub-
ject to appeal to the Board. 

FINALITY AND APPEAL OF FINAL 
DECISION AND ORDERS 

§ 4.780 When will the final decision 
and orders upon reconsideration, 
reopening, or remand become final? 

(a) A final decision will become final 
on the expiration of the 30 days allowed 
for filing a notice of appeal with the 
Board under § 4.783(a) or a petition for 
reconsideration with the presiding offi-
cer under § 4.761(a) unless a notice of 
appeal or a petition for reconsideration 
is timely filed. 

(b) Each of the following orders will 
become final on the expiration of the 30 
days allowed for filing a notice of ap-
peal with the Board under § 4.783(a) un-
less a notice of appeal is timely filed: 

(1) An order upon reconsideration 
issued under § 4.763(a); 

(2) An order upon reopening issued 
under § 4.774(a) or § 4.775(c); and 

(3) An order upon remand issued 
under § 4.790(b). 

§ 4.781 Which presiding officer deci-
sions or orders may be appealed 
and who may appeal them? 

Any of the following decisions or or-
ders of the presiding officer may be ap-
pealed to the Board by the Project Di-
rector and by any party in interest who 
is adversely affected by that decision 
or order: 

(a) A final decision; 
(b) An order upon reconsideration 

issued under § 4.763(a); 
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(c) An order upon reopening issued 
under § 4.774(a) or § 4.775(c); or 

(d) An order upon remand issued 
under § 4.790(b). 

§ 4.782 What happens if a petition for 
reconsideration and a notice of ap-
peal are timely filed? 

If a petition for reconsideration is 
timely filed with the presiding officer 
and a notice of appeal is timely filed 
with the Board, the Board will dismiss 
the appeal without prejudice and the 
presiding officer will issue an order 
upon reconsideration. 

§ 4.783 When and how may a presiding 
officer’s decision or order be ap-
pealed? 

(a) When. (1) A person wishing to ap-
peal a presiding officer’s decision or 
order listed in § 4.781 must file a writ-
ten notice of appeal with the Board in 
accordance with § 4.310 within 30 days 
of the date of issuance of the decision 
or order. The Board will dismiss any 
appeal not filed by this deadline. 

(2) Within 30 days after filing the no-
tice of appeal, the appellant must also 
file with the Board, in accordance with 
§ 4.310, a statement of reasons why the 
presiding officer’s decision or order is 
in error. 

(b) How. Both the notice of appeal 
and statement of reasons must be 
signed by the appellant, the appellant’s 
attorney, or other qualified representa-
tive as provided in 43 CFR 1.3 of this 
subtitle, and must be filed with the 
Board by electronic transmission, mail, 
commercial courier, or hand delivery, 
in accordance with § 4.310(b). 

§ 4.784 What are the requirements for 
serving the notice of appeal and 
statement of reasons? 

(a) The appellant must serve a copy 
of the notice of appeal and the state-
ment of reasons on the Project Direc-
tor and on the presiding officer whose 
decision or order is being appealed in 
accordance with the methods identified 
in § 4.310(d). 

(b) The notice of appeal and the 
statement of reasons filed with the 
Board must include a certification that 
service was made as required by this 
section. 

§ 4.785 When will the determination 
process record be forwarded to the 
Board? 

The Project Director will ensure that 
the determination process record is ex-
peditiously forwarded to the Board. 

§ 4.786 What actions may the Board 
take to resolve a timely appeal? 

(a) If the Board finds that the appel-
lant has set forth sufficient reasons for 
questioning the presiding officer’s deci-
sion or order, the Board will issue an 
order giving all parties in interest an 
opportunity to respond, following 
which a decision will be issued. 

(b) If the Board finds that the appel-
lant has not set forth sufficient reasons 
for questioning the presiding officer’s 
decision or order, the Board may issue 
a decision on the appeal without fur-
ther briefing. 

(c) The Board may issue a decision 
affirming, reversing, modifying, or 
vacating the presiding officer’s deci-
sion or order. If the Board vacates the 
presiding officer’s decision or order, 
the case will be remanded to the appro-
priate presiding officer for reconsider-
ation, hearing, or both. 

§ 4.787 What happens to the record 
after disposition? 

The record filed with the Board under 
§ 4.785 and all documents added during 
the appeal proceeding, including the 
Board’s decision, must be forwarded to: 

(a) The presiding officer after the 
Board makes a decision remanding the 
case to the presiding officer, or 

(b) The Project Director if the Board 
makes a decision other than a remand. 

PROCEDURES AFTER BOARD REMAND 

§ 4.790 What happens if the Board re-
mands the case to the presiding of-
ficer? 

If the Board issues a decision re-
manding a case to the presiding officer, 
the presiding officer: 

(a) May, subject to any directions or 
restrictions in the Board’s decision and 
§ 4.315, do one or more of the following 
to resolve any issues of fact or law: 

(1) Request information from the 
Project Director and the parties in in-
terest or other persons or entities; 
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(2) Schedule and hold a prehearing 
conference; 

(3) Schedule and hold a hearing; or 
(4) Take any other action authorized 

by this subpart; and 
(b) Will issue an order upon remand 

determining the issues of fact or law. 

§ 4.791 What will the order upon re-
mand contain? 

In the order upon remand, the pre-
siding officer will resolve the issues of 
fact or law and must: 

(a) Set forth the reasons for doing so; 
and 

(b) Include a notice stating that any 
party in interest who is adversely af-
fected by the order upon remand, as 
well as the Project Director have the 
right to appeal the order to the Board 
within 30 days of the date of issuance 
of the order. 

§ 4.792 What happens to the record 
after the presiding officer issues an 
order upon remand? 

After the presiding officer issues an 
order upon remand, they must submit 
the record made upon remand to the 
Project Director. 

Subpart I— Specific Rules Appli-
cable to Proceedings Under 
Part 17—Nondiscrimination of 
Federally Assisted Programs 

AUTHORITY: 43 CFR 17.8 and 5 U.S.C. 301. 

SOURCE: 38 FR 21162, Aug. 6, 1973, unless 
otherwise noted. 

CROSS REFERENCE: See subpart A for the 
organization, authority and jurisdiction of 
the Office of Hearings and Appeals, including 
its Hearings Division. To the extent they are 
not inconsistent with these special rules, the 
general rules applicable to all types of pro-
ceedings before the Hearings Division and 
the several Appeals Boards of the Office of 
Hearings and Appeals, contained in subpart 
B of this part, are applicable also to pro-
ceedings under these regulations. 

GENERAL 

§ 4.800 Scope and construction of 
rules. 

(a) The rules of procedure in this sub-
part I supplement part 17 of this title 
and are applicable to the practice and 
procedure for hearings, decisions, and 

administrative review conducted by 
the Department of the Interior, pursu-
ant to title VI of the Civil Rights Act 
of 1964 (section 602, 42 U.S.C. 2000d–1) 
and part 17 of this title, concerning 
nondiscrimination in Federally-as-
sisted programs in connection with 
which Federal financial assistance is 
extended under laws administered in 
whole or in part by the Department of 
the Interior. 

(b) These regulations shall be lib-
erally construed to secure the just, 
prompt, and inexpensive determination 
of all proceedings consistent with ade-
quate consideration of the issues in-
volved and full protection of the rights 
of all interested parties including the 
Government. 

§ 4.801 Suspension of rules. 
Upon notice to all parties, the re-

sponsible Department official or the 
administrative law judge, with respect 
to matters pending before them, may 
modify or waive any rule in this part 
upon their determination that no party 
will be unduly prejudiced and the ends 
of justice will thereby be served. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.802 Definitions. 
(a) The definitions set forth in § 17.12 

of this title apply also to this subpart. 
(b) Director means the Director, Of-

fice for Equal Opportunity, Depart-
ment of the Interior. 

(c) Administrative law judge means an 
administrative law judge designated by 
the Office of Hearings and Appeals, Of-
fice of the Secretary, in accordance 
with 5 U.S.C. 3105 and 3344. 

(d) Notice means a notice of hearing 
in a proceeding instituted under Part 
17 of this title and these regulations. 

(e) Party means a recipient or appli-
cant; the Director; and any person or 
organization participating in a pro-
ceeding pursuant to § 4.808. 

§ 4.803 Computation of time. 
Except as otherwise provided by law, 

in computing any period of time under 
these rules or in any order issued here-
under, the time begins with the day 
following the act or event, and includes 
the last day of the period, unless it is 
a Saturday, Sunday, or Federal legal 
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holiday, or other nonbusiness day, in 
which event it includes the next fol-
lowing day which is not a Saturday, 
Sunday, Federal legal holiday, or other 
nonbusiness day. When the period of 
time prescribed or allowed is 7 days or 
less, intermediate Saturdays, Sundays, 
Federal legal holidays and other non-
business days shall be excluded in the 
computation. 

§ 4.804 Extensions of time. 
A request for extension of time 

should be made to the designated ad-
ministrative law judge or other appro-
priate Departmental official with re-
spect to matters pending before them. 
Such request shall be served on all par-
ties and set forth the reasons for the 
request. Extensions may be granted 
upon a showing of good cause by the 
applicant. Answers to such requests are 
permitted if made promptly. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.805 Reduction of time to file docu-
ments. 

For good cause, the responsible De-
partmental official or the administra-
tive law judge, with respect to matters 
pending before them, may reduce any 
time limit prescribed by the rules in 
this part, except as provided by law or 
in part 17 of this title. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

DESIGNATION AND RESPONSIBILITIES OF 
ADMINISTRATIVE LAW JUDGE 

§ 4.806 Designation. 
Hearings shall be held before an ad-

ministrative law judge designated by 
the Office of Hearings and Appeals. 

§ 4.807 Authority and responsibilities. 
The administrative law judge shall 

have all powers necessary to preside 
over the parties and the proceedings, 
conduct the hearing, and make deci-
sions in accordance with 5 U.S.C. 554 
through 557. The administrative law 
judge’s powers shall include, but not be 
limited to, the power to: 

(a) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding, 
or to consider other matters that may 

aid in the expeditious disposition of the 
proceeding. 

(b) Require parties to state their po-
sition with respect to the various 
issues in the proceedings. 

(c) Establish rules for media coverage 
of the proceedings. 

(d) Rule on motions and other proce-
dural items in matters before them. 

(e) Regulate the course of the hear-
ing, the conduct of counsel, parties, 
witnesses, and other participants. 

(f) Administer oaths, call witnesses 
on the administrative law judge’s own 
motion, examine witnesses, and direct 
witnesses to testify. 

(g) Receive, rule on, exclude, or limit 
evidence. 

(h) Fix time limits for submission of 
written documents in matters before 
the administrative law judge. 

(i) Take any action authorized by 
these regulations, by 5 U.S.C. 556, or by 
other pertinent law. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

APPEARANCE AND PRACTICE 

§ 4.808 Participation by a party. 

Subject to the provisions contained 
in part 1 of this subtitle, a party may 
appear in person, by representative, or 
by counsel, and participate fully in any 
proceeding held pursuant to part 17 of 
this title and these regulations. A 
State agency or any instrumentality 
thereof, a political subdivision of the 
State or instrumentality thereof, or a 
corporation may appear by any of its 
officers or employees duly authorized 
to appear on its behalf. 

§ 4.809 Determination of parties. 

(a) The affected applicant or recipi-
ent to whom a notice of hearing or a 
notice of an opportunity for hearing 
has been mailed in accordance with 
part 17 of this title and § 4.815, and the 
Director, are the initial parties to the 
proceeding. 

(b) Other persons or organizations 
shall have the right to participate as 
parties if the final decision could di-
rectly and adversely affect them or the 
class they represent, and if they may 
contribute materially to the disposi-
tion of the proceedings. 
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(c) A person or organization wishing 
to participate as a party under this 
section shall submit a petition to the 
administrative law judge within 15 
days after the notice has been served. 
The petition should be filed with the 
administrative law judge and served on 
the affected applicant or recipient, on 
the Director, and on any other person 
or organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding, 

(2) How petitioner’s participation as 
a party will contribute materially to 
the disposition of the proceeding, 

(3) Who will appear for petitioner, 
(4) The issues on which petitioner 

wishes to participate, and 
(5) Whether petitioner intends to 

present witnesses. 
(d) The administrative law judge 

shall promptly ascertain whether there 
are objections to the petition. The ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
proceedings, as defined in paragraphs 
(a) and (b) of this section, and shall 
permit or deny participation accord-
ingly. Where petitions to participate as 
parties are made by individuals or 
groups with common interests, the ad-
ministrative law judge may request all 
such petitioners to designate a single 
representative, or the administrative 
law judge may recognize one or more of 
such petitioners to represent all such 
petitioners. The administrative law 
judge shall give each such petitioner 
written notice of the decision on their 
petition. If the petition is denied, the 
administrative law judge shall briefly 
state the grounds for denial and shall 
then treat the petition as a request for 
participation as amicus curiae. The ad-
ministrative law judge shall give writ-
ten notice to each party of each peti-
tion granted. 

(e) Persons or organizations whose 
petition for party participation is de-
nied may appeal the decision to the Di-
rector, Office of Hearings and Appeals, 
within 7 days of receipt of denial. The 
Director, Office of Hearings and Ap-
peals, will make the final decision for 

the Department to grant or deny the 
petition. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.810 Complainants not parties. 

A person submitting a complaint pur-
suant to § 17.6 of this title is not a 
party to the proceedings governed by 
part 17 of this title and these regula-
tions, but may petition, after pro-
ceedings are initiated, to become an 
amicus curiae. In any event a com-
plainant shall be advised of the time 
and place of the hearing. 

§ 4.811 Determination and participa-
tion of amici. 

(a) Any interested person or organi-
zation wishing to participate as amicus 
curiae in the proceeding shall file a pe-
tition before the commencement of the 
hearing. Such petition shall concisely 
state the petitioner’s interest in the 
hearing and who will represent peti-
tioner. 

(b) The administrative law judge will 
grant the petition if the administrative 
law judge finds that the petitioner has 
an interest in the proceedings and may 
contribute materially to the disposi-
tion of the proceedings. The adminis-
trative law judge shall give the peti-
tioner written notice of the decision on 
the petition. 

(c) An amicus curiae is not a party 
and may not introduce evidence at a 
hearing but may only participate as 
provided in paragraph (d) of this sec-
tion. 

(d) An amicus curiae may submit a 
written statement of position to the 
administrative law judge at any time 
prior to the beginning of a hearing, and 
shall serve a copy on each party. An 
amicus curiae may also file a brief or 
written statement on each occasion a 
decision is to be made or a prior deci-
sion is subject to review. The amicus 
curiae’s brief or written statement 
must be filed and served on each party 
within the time limits applicable to 
the party whose position the amicus 
curiae supports; or if the amicus curiae 
does not support the position of any 
party, within the longest time limit 
applicable to any party at that par-
ticular stage of the proceedings. 
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(e) When all parties have completed 
their initial examination of a witness, 
any amicus curiae may request the ad-
ministrative law judge to propound 
specific questions to the witness. The 
administrative law judge has discretion 
to grant any such request if the admin-
istrative law judge believes the pro-
posed additional testimony may assist 
materially in elucidating factual mat-
ters at issue between the parties with-
out expanding the issues. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

FORM AND FILING OF DOCUMENTS 

§ 4.812 Form. 

Documents filed pursuant to a pro-
ceeding herein shall show the docket 
description and title of the proceeding, 
the party or amicus submitting the 
document, the dates signed, and the 
title, if any, and address of the signa-
tory. The original will be signed in ink 
by the party representing the party or 
amicus. Copies need not be signed, but 
the name of the person signing the 
original shall be reproduced. 

§ 4.813 Filing and service. 

(a) All documents submitted in a pro-
ceeding shall be served on all parties. 
The original and two copies of each 
document shall be submitted for filing. 
Filings shall be made with the admin-
istrative law judge or other appro-
priate Departmental official before 
whom the proceeding is pending. With 
respect to exhibits and transcripts of 
testimony, only originals need be filed. 

(b) Service upon a party or amicus 
shall be made by delivering one copy of 
each document requiring service in 
person or by certified mail, return re-
ceipt requested, properly addressed 
with postage prepaid, to the party or 
amicus or their attorney, or designated 
representative. Filing will be made in 
person or by certified mail, return re-
ceipt requested, to the administrative 
law judge or other appropriate Depart-
mental official before whom the pro-
ceeding is pending. 

(c) The date of filing or of service 
shall be the day when the matter is de-
posited in the U.S. mail or is delivered 
in person. 

(d) A document may be electronically 
transmitted under the terms specified 
in § 4.22, subpart B. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5794, Jan. 30, 2023; 90 FR 2426, Jan. 10, 
2025] 

§ 4.814 Certificate of service. 

The original of every document filed 
and required to be served upon parties 
shall be endorsed with a certificate of 
service signed by the party or amicus 
curiae making service or by their at-
torney or representative, stating that 
such service has been made, the date of 
service, and the manner of service. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

PROCEDURES 

§ 4.815 How proceedings are com-
menced. 

Proceedings are commenced by the 
Director by mailing to an applicant or 
recipient a notice of alleged non-
compliance with the Act and the regu-
lations thereunder. The notice shall in-
clude either a notice of hearing fixing a 
date therefor or a notice of an oppor-
tunity for a hearing as provided in 
§ 17.8 of this title. The notice shall ad-
vise the applicant or recipient of the 
action proposed to be taken, the spe-
cific provisions of part 17 of this title 
under which the proposed action is to 
be taken, and the matters of fact or 
law asserted as the basis of the action. 

§ 4.816 Notice of hearing and response 
thereto. 

A notice of hearing shall fix a date 
not less than 30 days from the date of 
service of the notice of a hearing on 
matters alleged in the notice. If the ap-
plicant recipient does not desire a 
hearing, the applicant recipient should 
so state in writing, in which case the 
applicant or recipient shall have the 
right to further participate in the pro-
ceeding. Failure to appear at the time 
set for a hearing, without good cause, 
shall be deemed a waiver of the right to 
a hearing under section 602 of the Act 
and the regulations thereunder and 
consent to the making of a decision on 
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such information as is available which 
may be presented for the record. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.817 Notice of opportunity to re-
quest a hearing and response there-
to. 

A notice of opportunity to request a 
hearing shall set a date not less than 20 
days from service of said notice within 
which the applicant or recipient may 
file a request for a hearing, or may 
waive a hearing and submit written in-
formation and argument for the record, 
in which case, the applicant or recipi-
ent shall have the right to further par-
ticipate in the proceeding. When the 
applicant or recipient elects to file a 
request for a hearing, a time shall be 
set for the hearing at a date not less 
than 20 days from the date applicant or 
recipient is notified of the date set for 
the hearing. Failure of the applicant or 
recipient to request a hearing or to ap-
pear at the date set shall be deemed a 
waiver of the right to a hearing, under 
section 602 of the Act and the regula-
tions thereunder and consent to the 
making of a decision on such informa-
tion as is available which may be pre-
sented for the record. 

§ 4.818 Answer. 

In any case covered by § 4.816 or 
§ 4.817, the applicant or recipient shall 
file an answer. Said answer shall admit 
or deny each allegation of the notice, 
unless the applicant or recipient is 
without knowledge, in which case the 
answer shall so state, and the state-
ment will be considered a denial. Fail-
ure to file an answer shall be deemed 
an admission of all allegations of fact 
in the notice. Allegations of fact in the 
notice not denied or controverted by 
answer shall be deemed admitted. Mat-
ters alleged in the answer as affirma-
tive defenses shall be separately stated 
and numbered. The answer under § 4.816 
shall be filed within 20 days from the 
date of service of the notice of hearing. 
The answer under § 4.817 shall be filed 
within 20 days of service of the notice 
of opportunity to request a hearing. 

§ 4.819 Amendment of notice or an-
swer. 

The Director may amend the notice 
of hearing or opportunity for hearing 
once as a matter of course before an 
answer is filed, and each respondent 
may amend their answer once as a 
matter of course not later than 10 days 
before the date fixed for hearing but in 
no event later than 20 days from the 
date of service of the respondent’s 
original answer. Other amendments of 
the notice or of the answer to the no-
tice shall be made only by leave of the 
administrative law judge. An amended 
notice shall be answered within 10 days 
of its service, or within the time for fil-
ing an answer to the original notice, 
whichever period is longer. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.820 Consolidated or joint hearings. 
As provided in § 17.8(e) of this title, 

the Secretary may provide for pro-
ceedings in the Department to be 
joined or consolidated for hearing with 
proceedings in other Federal depart-
ments or agencies, by agreement with 
such other departments or agencies. 
All parties to any proceedings consoli-
dated subsequently to service of the 
notice of hearing or opportunity for 
hearing shall be promptly served with 
notice of such consolidation. 

§ 4.821 Motions. 
(a) Motions and petitions must state 

the relief sought, the basis for relief 
and the authority relied upon. If made 
before or after the hearing itself, these 
matters must be in writing. If made at 
the hearing, they may be stated orally; 
but the administrative law judge may 
require that they be reduced to writing 
and filed and served on all parties. 

(b) Within 8 days after a written mo-
tion or petition is served, any party 
may file a response to a motion or peti-
tion. An immediate oral response may 
be made to an oral motion. Oral argu-
ment on motions will be at the discre-
tion of the administrative law judge. 

[90 FR 2426, Jan. 10, 2025] 

§ 4.822 Disposition of motions. 
The administrative law judge may 

not grant a written motion or petition 
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prior to expiration of the time for fil-
ing responses thereto, but may over-
rule or deny such motion or petition 
without awaiting response: Provided, 
however, That prehearing conferences, 
hearings, and decisions need not be de-
layed pending disposition of motions or 
petitions. Oral motions and petitions 
may be ruled on immediately. 

§ 4.823 Interlocutory appeals. 
Except as provided in § 4.809(e), a rul-

ing of the administrative law judge 
may not be appealed to the Director, 
Office of Hearings and Appeals, prior to 
consideration of the entire proceeding 
by the administrative law judge unless 
permission is first obtained from the 
Director, Office of Hearings and Ap-
peals, and the administrative law judge 
has certified the interlocutory ruling 
on the record or abused their discretion 
in refusing a request to so certify. Per-
mission will not be granted except 
upon a showing that the ruling com-
plained of involves a controlling ques-
tion of law and that an immediate ap-
peal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Director, Office of Hear-
ings and Appeals. If an appeal is al-
lowed, any party may file a brief with-
in such period as the Director, Office of 
Hearings and Appeals, directs. Upon af-
firmance, reversal, or modification of 
the administrative law judge’s inter-
locutory ruling or order, by the Direc-
tor, Office of Hearings and Appeals, the 
case will be remanded promptly to the 
administrative law judge for further 
proceedings. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.824 Exhibits. 
Proposed exhibits shall be exchanged 

at the prehearing conference, or other-
wise prior to the hearing, if the admin-
istrative law judge so directs. Proposed 
exhibits not so exchanged in accord-
ance with the administrative law 
judge’s order may be denied admission 
as evidence. The authenticity of all ex-
hibits submitted prior to the hearing, 
under direction of the administrative 
law judge, will be deemed admitted un-
less written objection thereto is filed 

and served on all parties, or unless 
good cause is shown for failure to file 
such written objection. 

§ 4.825 Admissions as to facts and doc-
uments. 

Not later than 15 days prior to the 
date of the hearing any party may 
serve upon an opposing party a written 
request for the admission of the genu-
ineness and authenticity of any rel-
evant documents described in, and ex-
hibited with, the request, or for the ad-
mission of the truth of any relevant 
matters of fact stated in the request. 
Each of the matters as to which an ad-
mission is requested shall be deemed 
admitted, unless within a period of 10 
days, the party to whom the request is 
directed serves upon the requesting 
party a statement either (a) denying 
specifically the matters as to which an 
admission is requested, or (b) setting 
forth in detail the reasons why the 
party to whom the request is directed 
cannot truthfully either admit or deny 
such matters. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2426, Jan. 10, 2025] 

§ 4.826 Discovery. 

(a) Methods. Parties may obtain dis-
covery as provided in these rules by 
depositions, written interrogatories, 
production of documents, or other 
items; or by permission to enter prop-
erty, for inspection and other purposes. 

(b) Scope. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject 
matter involved in the hearing. 

(c) Protective orders. Upon motion by 
a party or by the person from whom 
discovery is sought, and for good cause 
shown, the administrative law judge 
may make any order which justice re-
quires to limit or condition discovery 
in order to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense. 

(d) Sequence and timing. Methods of 
discovery may be used in any sequence. 
The fact that a party is conducting dis-
covery shall not operate to delay any 
other party’s discovery. 

(e) Time limit. Discovery by all parties 
will be completed within such time as 
the administrative law judge directs, 
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from the date the notice of hearing is 
served on the applicant or recipient. 

§ 4.827 Depositions. 
(a) A party may take the testimony 

of any person, including a party, by 
deposition upon oral examination. This 
may be done by stipulation or by no-
tice, as set forth in paragraph (b) of 
this section. On motion of any party or 
other person upon whom the notice is 
served, the administrative law judge 
may for cause shown enlarge or short-
en the time for the deposition, change 
the place of the deposition, limit the 
scope of the deposition or quash the no-
tice. Depositions of persons other than 
parties or their representatives shall be 
upon consent of the deponent. 

(b)(1) The party will give reasonable 
notice in writing to every other party 
of the time and place for taking deposi-
tions, the name and address of each 
person to be examined, if known, or a 
general description sufficient to iden-
tify the party or the particular class or 
group to which they belong. 

(2) The notice to a deponent may be 
accompanied by a request for the pro-
duction of documents and tangible 
things at the taking of the deposition. 

(3) A party may name as the depo-
nent a corporation, partnership, asso-
ciation, or governmental agency and 
may designate a particular person 
within the organization whose testi-
mony is desired and the matters on 
which examination is requested. If no 
particular person is named, the organi-
zation shall designate one or more 
agents to testify on its behalf, and may 
set forth the matters on which each 
will testify. The persons so designated 
shall testify as to matters known or 
reasonably available to the organiza-
tion. 

(c) Examination and cross-examina-
tion of witnesses may proceed as per-
mitted at the hearing. The witness 
shall be placed under oath by a disin-
terested person qualified to administer 
oaths by the laws of the United States 
or of the place where the examination 
is held, and the testimony taken by 
such person shall be recorded verbatim. 

(d) During the taking of a deposition 
a party or deponent may request sus-
pension of the deposition on grounds of 
bad faith in the conduct of the exam-

ination, annoyance, embarrassment, 
oppression of a deponent or party or 
improper questions propounded. The 
deposition will then be adjourned. How-
ever, the objecting party or deponent 
must immediately move the adminis-
trative law judge for a ruling on their 
objections to the deposition conduct or 
proceedings. The administrative law 
judge may then limit the scope or man-
ner of the taking of the deposition. 

(e) The officer shall certify the depo-
sition and promptly file it with the ad-
ministrative law judge. Documents or 
true copies of documents and other 
items produced for inspection during 
the examination of the witness shall, 
upon the request of a party, be marked 
for identification and annexed to the 
deposition. 

(f) The party taking the deposition 
shall give prompt notice of its filing to 
all other parties. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 

§ 4.828 Use of depositions at hearing. 
(a) Any part or all of a deposition so 

far as admissible under § 4.835 applied 
as though the witness were then 
present and testifying, may be used 
against any party who was present or 
represented at the taking of the deposi-
tion or who had reasonable notice 
thereof as follows: 

(1) Any deposition may be used for 
contradiction or impeachment of the 
deponent as a witness. 

(2) The deposition of a party, or of an 
agent designated to testify on behalf of 
a party, may be used by an adverse 
party for any purpose. 

(3) The deposition of any witness may 
be used for any purpose if the party of-
fering the deposition has been unable 
to procure the attendance of the wit-
ness because the witness is dead; or if 
the witness is at a greater distance 
than 100 miles from the place of hear-
ing, or is out of the United States, un-
less it appears that the absence of the 
witness was procured by the party of-
fering the deposition; or if the witness 
is unable to attend or testify because 
of age, illness, infirmity, or imprison-
ment; or, upon application and notice, 
that such exceptional circumstances 
exist as to make it desirable, in the in-
terest of justice and with due regard to 
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the importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used. 

(b) If only part of a deposition is of-
fered in evidence, the remainder be-
comes subject to introduction by any 
party. 

(c) Objection may be made at the 
hearing to receiving in evidence any 
deposition or part thereof for any rea-
son which would require the exclusion 
of the evidence if the witness were then 
present and testifying. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 

§ 4.829 Interrogatories to parties. 
(a) Any party may serve upon any 

other party written interrogatories 
after the notice of hearing has been 
filed. If the party served is a corpora-
tion, partnership, association, or gov-
ernmental agency, an agent shall fur-
nish such information as is available to 
the party. 

(b) Each interrogatory shall be an-
swered separately and fully in writing 
under oath, unless it is objected to, in 
which event the objection shall be stat-
ed in lieu of an answer. The answers 
are to be signed by the person making 
them, and the objections signed by the 
attorney or other representative mak-
ing them. Answers and objections shall 
be made within 30 days after the serv-
ice of the interrogatories. The party 
submitting the interrogatories may 
move for an order under § 4.831 with re-
spect to any objection to or other fail-
ure to answer an interrogatory. 

(c) Interrogatories shall relate to any 
matter not privileged which is relevant 
to the subject matter of the hearing. 

§ 4.830 Production of documents and 
things and entry upon land for in-
spection and other purposes. 

(a) After the notice of hearing has 
been filed, any party may serve on any 
other party a request to produce and/or 
permit the party, or someone acting on 
their behalf, to inspect and copy any 
designated documents, phonorecords, 
and other data compilations from 
which information can be obtained and 
which are in the possession, custody, or 
control of the party upon whom the re-
quest is served. If necessary, trans-
lation of data compilations shall be 

done by the party furnishing the infor-
mation. 

(b) After the notice of hearing has 
been filed, any party may serve on any 
other party a request to permit entry 
upon designated property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection, measuring, surveying or 
photographing, testing, or sampling 
the property or any designated object. 

(c) Each request shall set forth with 
reasonable particularity the items to 
be inspected and shall specify a reason-
able time, place, and manner of mak-
ing the inspection and performing the 
related acts. 

(d) The party upon whom the request 
is served shall respond within 15 days 
after the service of the request. The re-
sponse shall state, with respect to each 
item, that inspection and related ac-
tivities will be permitted as requested, 
unless there are objections in which 
case the reasons for each objection 
shall be stated. The party submitting 
the request may move for an order 
under § 4.831 with respect to any objec-
tion to or other failure to respond. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 

§ 4.831 Sanctions. 

(a) A party, upon reasonable notice 
to other parties and all persons af-
fected thereby, may move for an order 
as follows: 

(1) If a deponent fails to answer a 
question propounded or submitted 
under § 4.827(c), or a corporation or 
other entity fails to make a designa-
tion under § 4.827(b)(3), or a party fails 
to answer an interrogatory submitted 
under § 4.829, or if a party, under § 4.830 
fails to respond that inspection will be 
permitted or fails to permit inspection, 
the discovering party may move for an 
order compelling an answer, a designa-
tion, or inspection. 

(2) An evasive or incomplete answer 
is to be treated as a failure to answer. 

(b) If a party or an agent designated 
to testify fails to obey an order to per-
mit discovery, the administrative law 
judge may make such orders as are 
just, including: 
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(1) That the matters regarding which 
the order was made or any other des-
ignated facts shall be established in ac-
cordance with the claim of the party 
obtaining the order; 

(2) Refusing to allow the disobedient 
party to support or oppose designated 
claims or defenses, or prohibiting the 
administrative law judge from intro-
ducing designated matters in evidence. 

(c) If a party or an agent designated 
to testify fails after proper service (1) 
to appear for their deposition, (2) to 
serve answers or objections to interrog-
atories submitted under § 4.829 or (3) to 
serve a written response to a request 
for inspection, submitted under § 4.830, 
the administrative law judge on mo-
tion may make such orders as are just, 
including those authorized under para-
graphs (b) (1) and (2) of this section. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 

§ 4.832 Consultation and advice. 
(a) The administrative law judge 

shall not consult any person, or party, 
on any fact in issue or on the merits of 
the matter before the disobedient party 
unless upon notice and opportunity for 
all parties to participate. 

(b) No employee or agent of the Fed-
eral Government engaged in the inves-
tigation and prosecution of a pro-
ceeding governed by these rules shall 
participate or advise in the rendering 
of any recommended or final decision, 
except as witness or counsel in the pro-
ceeding. 

[38 FR 21162, Aug. 6, 1973, as amended at 50 
FR 43706, Oct. 29, 1985; 90 FR 2427, Jan. 10, 
2025] 

PREHEARING 

§ 4.833 Prehearing conferences. 
(a) Within 15 days after the answer 

has been filed, the administrative law 
judge will establish a prehearing con-
ference date for all parties including 
persons or organizations whose peti-
tion requesting party status has not 
been ruled upon. Written notice of the 
prehearing conference shall be sent by 
the administrative law judge. 

(b) At the prehearing conference the 
following matters, among others, shall 
be considered: (1) Simplification and 
delineation of the issues to be heard; 

(2) stipulations; (3) limitation of num-
ber of witnesses; and exchange of wit-
ness lists; (4) procedure applicable to 
the proceeding; (5) offers of settlement; 
and (6) scheduling of the dates for ex-
change of exhibits. Additional pre-
hearing conferences may be scheduled 
at the discretion of the administrative 
law judge, upon the administrative law 
judge’s own motion or the motion of a 
party. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 

HEARING 

§ 4.834 Purpose. 

(a) The hearing is directed primarily 
to receiving factual evidence and ex-
pert opinion testimony related to the 
issues in the proceeding. A hearing will 
be held only in cases where issues of 
fact must be resolved in order to deter-
mine whether the applicant or recipi-
ent has failed to comply with one or 
more applicable requirements of title 
VI of the Civil Rights Act of 1964 (sec. 
602, 42 U.S.C. 2000d–1) and part 17 of this 
title. However, this shall not prevent 
the parties from entering into a stipu-
lation of the facts. 

(b) If all facts are stipulated, the pro-
ceedings shall go to conclusion in ac-
cordance with part 17 of this title and 
the rules in this subpart. 

(c) In any case where it appears from 
the answer of the applicant or recipient 
to the notice of hearing or notice of op-
portunity to request a hearing, from 
their failure timely to answer, or from 
their admissions or stipulations in the 
record that there are no matters of ma-
terial fact in dispute, the administra-
tive law judge may enter an order so 
finding, vacating the hearing date if 
one has been set, and fixing the time 
for the submission of evidence by the 
Government for the record. Thereafter, 
the proceedings shall go to conclusion 
in accordance with part 17 of this title 
and the rules in this subpart. An appeal 
from such order may be allowed in ac-
cordance with the rules for interlocu-
tory appeal in § 4.823. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 
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§ 4.835 Evidence. 
Formal rules of evidence will not 

apply to the proceeding. Irrelevant, im-
material, unreliable, and unduly rep-
etitious evidence will be excluded from 
the record of a hearing. Hearsay evi-
dence shall not be inadmissible as such. 

§ 4.836 Official notice. 
Whenever a party offers a public doc-

ument, or part thereof, in evidence, 
and such document, or part thereof, 
has been shown by the offeror to be 
reasonably available to the public, 
such document need not be produced or 
marked for identification, but may be 
offered for official notice as a public 
document item by specifying the docu-
ment or relevant part thereof. Official 
notice may also be taken of other mat-
ters, at the discretion of the adminis-
trative law judge. 

§ 4.837 Testimony. 
Testimony shall be given under oath 

by witnesses at the hearing. A witness 
shall be available for cross-examina-
tion, and, at the discretion of the ad-
ministrative law judge, may be cross- 
examined without regard to the scope 
of direct examination as to any matter 
which is material to the proceeding. 

§ 4.838 Objections. 
Objections to evidence shall be time-

ly, and the party making them shall 
briefly state the ground relied upon. 

§ 4.839 Exceptions. 
Exceptions to rulings of the adminis-

trative law judge are unnecessary. It is 
sufficient that a party, at the time the 
ruling of the administrative law judge 
is sought, makes known the action 
which the party desires the administra-
tive law judge to take, or the party’s 
objection to an action taken, and the 
party’s ground therefor. 

[90 FR 2427, Jan. 10, 2025] 

§ 4.840 Offer of proof. 
An offer of proof made in connection 

with an objection taken to any ruling 
of the administrative law judge exclud-
ing proffered oral testimony shall con-
sist of a statement of the substance of 
the evidence which counsel contends 
would be adduced by such testimony. If 

the excluded evidence consists of evi-
dence in written form or consists of 
reference to documents, a copy of such 
evidence shall be marked for identifica-
tion and shall accompany the record as 
the offer of proof. 

§ 4.841 Official transcript. 
An official reporter will be des-

ignated for all hearings. The official 
transcripts of testimony and argument 
taken, together with any exhibits, 
briefs, or memoranda of law filed 
therewith, shall be filed with the ad-
ministrative law judge. Transcripts 
may be obtained by the parties and the 
public from the official reporter at 
rates not to exceed the applicable rates 
fixed by the contract with the reporter. 
Upon notice to all parties, the adminis-
trative law judge may authorize such 
corrections to the transcript as are 
necessary to accurately reflect the tes-
timony. 

POSTHEARING PROCEDURES 

§ 4.842 Proposed findings of fact and 
conclusions of law. 

Within 30 days after the close of the 
hearing each party may file, or the ad-
ministrative law judge may request, 
proposed findings of fact and conclu-
sions of law together with supporting 
briefs. Such proposals and briefs shall 
be served on all parties and amici. 
Reply briefs may be submitted within 
15 days after receipt of the initial pro-
posals and briefs. Reply briefs should 
be filed and served on all parties and 
amici. 

§ 4.843 Record for decision. 
The administrative law judge will 

make their decision upon the basis of 
the record before the administrative 
law judge. The transcript of testimony, 
exhibits, and all papers, documents, 
and requests filed in the proceedings, 
shall constitute the record for decision 
and may be inspected and copied. 

[38 FR 21162, Aug. 6, 1973, as amended at 90 
FR 2427, Jan. 10, 2025] 

§ 4.844 Notification of right to file ex-
ceptions. 

The provisions of § 17.9 of this title 
govern the making of decisions by ad-
ministrative law judges, the Director, 
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Office of Hearings and Appeals, and the 
Secretary. An administrative law judge 
will, in any initial decision, specifi-
cally inform the applicant or recipient 
of the right under § 17.9 of this title to 
file exceptions with the Director, Of-
fice of Hearings and Appeals. In in-
stances in which the record is certified 
to the Director, Office of Hearings and 
Appeals, or the Director reviews the 
decision of an administrative law 
judge, the Director will give the appli-
cant or recipient a notice of certifi-
cation or notice of review that specifi-
cally informs the applicant or recipient 
that, within a stated period, which will 
not be less than 30 days after service of 
the notice, the applicant or recipient 
may file briefs or other written state-
ments of contentions. 

[90 FR 2427, Jan. 10, 2025] 

§ 4.845 Final review by Secretary. 

Paragraph (f) of § 17.9 of this title re-
quires that any final decision of an ad-
ministrative law judge or of the Direc-
tor, Office of Hearings and Appeals, 
which provides for the suspension or 
termination of, or the refusal to grant 
or continue Federal financial assist-
ance, or the imposition of any other 
sanction available under part 17 of this 
title or the Act, shall be transmitted to 
the Secretary. The applicant or recipi-
ent shall have 20 days following service 
of such notice to submit to the Sec-
retary exceptions to the decision and 
supporting briefs or memoranda sug-
gesting remission or mitigation of the 
sanctions proposed. The Director shall 
have 10 days after the filing of the ex-
ceptions and briefs in which to reply. 

Subpart J—Specific Rules Appli-
cable to Appeals Concerning 
Federal Oil and Gas Royal-
ties 

AUTHORITY: 5 U.S.C. 301 et seq.; 25 U.S.C. 396 
et seq., 396a et seq., 2101 et seq.; 30 U.S.C. 181 
et seq., 351 et seq., 1001 et seq., 1701 et seq.; 31 
U.S.C 9701; 43 U.S.C. 1301 et seq., 1331 et seq., 
and 1801 et seq. 

SOURCE: 64 FR 26259, May 13, 1999, unless 
otherwise noted. 

§ 4.900 Scope of rules. 
The regulations in this subpart set 

forth specific rules applicable to ap-
peals before the Interior Board of Land 
Appeals concerning Federal oil and gas 
royalties. See subpart A for the author-
ity, jurisdiction, and membership of 
the Interior Board of Land Appeals. 
For general rules applicable to appeals 
before the Board of Land Appeals as 
well as the other components of OHA, 
see subpart B. For rules applicable only 
to appeals before the Board of Land Ap-
peals, see subpart E. Rules in subpart E 
are applicable to these appeals unless 
the rules in subpart E of this part are 
inconsistent with the rules in this sub-
part J. For purposes of appeals con-
cerning Federal oil and gas royalties, 
wherever there is any conflict between 
the rules in subpart E and the rules in 
this subpart, the rules in this subpart 
will govern. 

[90 FR 2427, Jan. 10, 2025] 

§ 4.901 What is the purpose of this sub-
part? 

This subpart tells you how the time 
limits of 30 U.S.C. 1724(h) apply to ap-
peals subject to this subpart. 

§ 4.902 What appeals are subject to 
this subpart? 

(a) This subpart applies to appeals 
under 30 CFR part 1290, and 43 CFR 
part 4, subpart E, of Office of Natural 
Resources Revenue (ONRR) or dele-
gated State orders or portions of orders 
concerning payment (or computation 
and payment) of royalties and other 
payments due, and delivery or taking 
of royalty in kind, under Federal oil 
and gas leases. 

(b) This subpart does not apply to ap-
peals of orders, or portions of orders, 
that 

(1) Involve Indian leases or Federal 
leases for minerals other than oil and 
gas; or 

(2) Relate to Federal oil and gas 
leases but do not involve a monetary or 
nonmonetary obligation. 

[64 FR 26259, May 13, 1999, as amended at 79 
FR 62051, Oct. 16, 2014] 

§ 4.903 What definitions apply to this 
subpart? 

For the purposes of this subpart only: 
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Administrative proceeding means any 
process in which an order is issued by 
ONRR or a delegated State and is sub-
ject to appeal or has been appealed ei-
ther to the ONRR Director or IBLA 
under 30 CFR 1290.105. 

Assessment means any fee or charge 
levied or imposed by the Secretary or a 
delegated State other than: 

(1) The principal amount of any roy-
alty, minimum royalty, rental, bonus, 
net profit share or proceed of sale; 

(2) Any interest; or 
(3) Any civil or criminal penalty. 
Delegated State means a State to 

which ONRR has delegated authority 
to perform royalty management func-
tions under an agreement or agree-
ments under 30 CFR part 1227. 

Designee means the person designated 
by a lessee under 30 CFR 1218.52 to 
make all or part of the royalty or other 
payments due on a lease on the lessee’s 
behalf. 

IBLA means the Interior Board of 
Land Appeals. 

Lease means any agreement author-
izing exploration for or extraction of 
any mineral, regardless of whether the 
instrument is expressly denominated 
as a ‘‘lease,’’ including any: 

(1) Contract; 
(2) Net profit share arrangement; or 
(3) Joint venture. 
Lessee means any person to whom the 

United States issues a Federal oil and 
gas lease, or any person to whom all or 
part of the lessee’s interest or oper-
ating rights in a Federal oil and gas 
lease has been assigned. 

Monetary obligation means a lessee’s, 
designee’s or payor’s duty to pay, or to 
compute and pay, any obligation in 
any order, or the Secretary’s duty to 
pay, refund, offset, or credit the 
amount of any obligation that is the 
subject of a decision by the ONRR or a 
delegated State denying a lessee’s, des-
ignee’s, or payor’s written request for 
the payment, refund, offset, or credit. 
To determine the amount of any mone-
tary obligation, for purposes of the de-
fault rule of decision in § 4.906 and 30 
U.S.C. 1724(h): 

(1) If an order asserts a monetary ob-
ligation arising from one issue or type 
of underpayment that covers multiple 
leases or production months, the total 
obligation for all leases or production 

months involved constitutes a single 
monetary obligation; 

(2) If an order asserts monetary obli-
gations arising from different issues or 
types of underpayments for one or 
more leases, the obligations arising 
from each separate issue, subject to 
paragraph (1) of this definition, con-
stitute separate monetary obligations; 
and 

(3) If an order asserts a monetary ob-
ligation with a stated amount of addi-
tional royalties due, plus an order to 
perform a restructured accounting 
arising from the same issue or cause as 
the specifically stated underpayment, 
the stated amount of royalties due plus 
the estimated amount due under the 
restructured accounting, subject to 
paragraphs (1) and (2) of this definition, 
together constitutes a single monetary 
obligation. 

Nonmonetary obligation means any 
duty of a lessee or its designee to de-
liver oil or gas in kind, or any duty of 
the Secretary to take oil or gas royalty 
in kind. 

Notice of Order means the notice that 
ONRR or a delegated State issues to a 
lessee that informs the lessee that 
ONRR or the delegated State has 
issued an order to the lessee’s designee. 

Obligation means: 
(1) A lessee’s, designee’s or payor’s 

duty to: 
(i) Deliver oil or gas royalty in kind; 

or 
(ii) Make a lease-related payment, in-

cluding royalty, minimum royalty, 
rental, bonus, net profit share, pro-
ceeds of sale, interest, penalty, civil 
penalty, or assessment; and 

(2) The Secretary’s duty to: 
(i) Take oil or gas royalty in kind; or 
(ii) Make a lease-related payment, re-

fund, offset, or credit, including roy-
alty, minimum royalty, rental, bonus, 
net profit share, proceeds of sale, or in-
terest. 

OHA means Office of Hearings and 
Appeals, Department of the Interior. 

Order means any document or por-
tion of a document issued by ONRR or 
a delegated State that contains manda-
tory or ordering language regarding 
any monetary or nonmonetary obliga-
tion under any Federal oil and gas 
lease or leases. 

(1) Order includes: 
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(i) An order to pay (Order to Pay) or 
to compute and pay (Order to Perform 
a Restructured Accounting); and 

(ii) An ONRR or delegated State deci-
sion to deny a lessee’s, designee’s, or 
payor’s written request that asserts an 
obligation due the lessee, designee, or 
payor. 

(2) Order does not include: 
(i) A non-binding request, informa-

tion, or guidance, such as: 
(A) Advice or guidance on how to re-

port or pay, including valuation deter-
mination, unless it contains manda-
tory or ordering language; and 

(B) A policy determination; 
(ii) A subpoena; 
(iii) An order to pay that ONRR 

issues to a refiner or other person in-
volved in disposition of royalty taken 
in kind; or 

(iv) A Notice of Noncompliance or a 
Notice of Civil Penalty issued under 30 
U.S.C. 1719 and 30 CFR part 1241, or a 
decision of an administrative law judge 
or of the IBLA following a hearing on 
the record on a Notice of Noncompli-
ance or Notice of Civil Penalty. 

(v) A ‘‘Dear Payor,’’ ‘‘Dear Oper-
ator,’’ or ‘‘Dear Reporter’’ letter unless 
it explicitly includes the right to ap-
peal in writing; or 

(vi) Any correspondence that does 
not include the right to appeal in writ-
ing. 

Party means ONRR, any person who 
files a Notice of Appeal under 30 CFR 
part 290 in effect prior to May 13, 1999 
and contained in the 30 CFR, parts 200 
to 699, edition revised as of July 1, 1998, 
30 CFR part 1290, or 43 CFR part 4, sub-
part E, and any person who files a No-
tice of Joinder in an appeal under 30 
CFR part 1290. 

Payor means any person responsible 
for reporting and paying royalties for 
Federal oil and gas leases. 

[64 FR 26259, May 13, 1999, as amended at 79 
FR 62051, 62052, Oct. 16, 2014; 88 FR 5794, Jan. 
30, 2023; 90 FR 2427, Jan. 10, 2025] 

§ 4.904 When does my administrative 
proceeding commence and end? 

For purposes of the period in which 
the Department must issue a final deci-
sion in your administrative proceeding 
under § 4.906: 

(a) Your administrative proceeding 
commences on the date you receive 
ONRR’s order. 

(b) Your administrative proceeding 
ends on the same day of the 33rd cal-
endar month after your administrative 
proceeding commenced under para-
graph (a) of this section, plus the num-
ber of days of any applicable time ex-
tensions under § 4.909 or 30 CFR 1290.109. 
If the 33rd calendar month after your 
administrative proceeding commenced 
does not have the same day of the 
month as the day of the month your 
administrative proceeding commenced, 
then the initial 33-month period ends 
on the last day of the 33rd calendar 
month. 

[90 FR 2427, Jan. 10, 2025] 

§ 4.905 What if a due date falls on a 
day the Department or relevant of-
fice is not open for business? 

If a due date under this subpart falls 
on a day the relevant office is not open 
for business (such as a weekend, holi-
day, or shutdown), the due date is the 
next day the relevant office is open for 
business. 

[90 FR 2427, Jan. 10, 2025] 

§ 4.906 What if the Department does 
not issue a decision by the date my 
administrative proceeding ends? 

(a) If the IBLA or an Assistant Sec-
retary (or the Secretary or the Direc-
tor of OHA) does not issue a final deci-
sion by the date an administrative pro-
ceeding ends under § 4.904(b), then the 
Secretary will be deemed to have de-
cided the appeal in accordance with 30 
U.S.C. 1724(h)(2). 

(b)(1) If your administrative pro-
ceeding ends before the ONRR Director 
issues a decision in your appeal, then 
the Secretary will be deemed to have 
decided the appeal in accordance with 
30 U.S.C. 1724(h)(2). 

(2) If the ONRR Director issues an 
order or a decision in your appeal, and 
if you do not appeal the Director’s 
order or decision to IBLA within the 
time required under 30 CFR part 1290, 
then the ONRR Director’s order or de-
cision is the final decision of the De-
partment and 30 U.S.C. 1724(h)(2) has no 
application. 
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(c) If the IBLA issues a decision be-
fore the date your administrative pro-
ceeding ends, that decision is the final 
decision of the Department and 30 
U.S.C. 1724(h)(2) has no application. A 
petition for reconsideration does not 
extend or renew the 33-month period. 

(d) If your administrative proceeding 
ends while your appeal is pending be-
fore the IBLA, the IBLA loses jurisdic-
tion as of the date determined under 
§ 4.904(b), and the appeal will be dis-
missed. The dismissal will be reflected 
in an IBLA order, and your receipt of 
this order serves as the notice that be-
gins the period in which a judicial pro-
ceeding challenging the final agency 
action must be brought under 30 U.S.C. 
1724(j). 

(e) If any part of the principal 
amount of any monetary obligation is 
not specifically stated in an order or 
ONRR Director’s decision and must be 
computed to comply with the order or 
ONRR Director’s decision, then the 
principal amount referred to in para-
graph (a) of this section means the 
principal amount ONRR estimates you 
would be required to pay as a result of 
the computation required under the 
order, plus any amount due stated in 
the order. 

[90 FR 2427, Jan. 10, 2025] 

§ 4.907 What if an IBLA decision re-
quires ONRR or a delegated State 
to recalculate royalties or other 
payments? 

(a) An IBLA decision modifying an 
order or an ONRR Director’s decision 
and requiring ONRR or a delegated 
State to recalculate royalties or other 
payments is a final decision in the ad-
ministrative proceeding for purposes of 
30 U.S.C. 1724(h). 

(b) ONRR or the delegated State 
must provide to IBLA and all parties 
any recalculation IBLA requires under 
paragraph (a) of this section within 60 
days of receiving IBLA’s decision. 

(c) There is no further appeal within 
the Department from ONRR’s or the 
State’s recalculation under paragraph 
(b) of this section. 

(d) The IBLA decision issued under 
paragraph (a) of this section together 
with recalculation under paragraph (b) 
of this section are the final action of 

the Department that is judicially re-
viewable under 5 U.S.C. 704. 

[64 FR 26259, May 13, 1999, as amended at 79 
FR 62051, Oct. 16, 2014] 

§ 4.908 What is the administrative 
record for my appeal if it is deemed 
decided? 

If your appeal is deemed decided 
under § 4.906, the record for your appeal 
consists of: 

(a) The record established in an ap-
peal before the ONRR Director; 

(b) Any additional correspondence or 
submissions to the ONRR Director; 

(c) The ONRR Director’s decision in 
an appeal; 

(d) Any pleadings or submissions to 
the IBLA; and 

(e) Any IBLA orders and decisions. 

[64 FR 26259, May 13, 1999, as amended at 79 
FR 62051, Oct. 16, 2014] 

§ 4.909 How do I request an extension 
of time? 

(a) If you are a party to an appeal 
subject to this subpart before the 
IBLA, and you need additional time 
after an appeal commences for any pur-
pose, you may obtain an extension of 
time under this section. 

(b) You must file a written motion 
for an extension of time as specified in 
§ 4.407 of this part before the required 
filing date. 

(c) If you are an appellant, in addi-
tion to meeting the requirements of 
paragraph (b) of this section, you must 
agree in writing in your motion to ex-
tend the period in which the Depart-
ment must issue a final decision in 
your appeal under § 4.906 by the amount 
of time for which you are requesting an 
extension. 

(d) If you are any other party, the 
IBLA may require you to submit a 
written agreement signed by the appel-
lant to extend the period in which the 
Department must issue a final decision 
in the appeal under § 4.906 by the 
amount of time for which you are re-
questing an extension. 

(e) The IBLA has the discretion to 
decline any motion for an extension of 
time. 
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(f) You must serve your motion on all 
parties to the appeal as specified at 
§ 4.407. 

[90 FR 2428, Jan. 10, 2025] 

Subpart K—Specific Rules Appli-
cable to Hearings Concerning 
the Acknowledgment of 
American Indian Tribes 

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 479a– 
1. 

SOURCE: 80 FR 48459, Aug. 13, 2015, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 4.1001 What terms are used in this 
subpart? 

As used in this subpart: 
ALJ means an administrative law 

judge in DCHD appointed under 5 
U.S.C. 3105 and assigned to preside over 
the hearing process. 

Assistant Secretary means the Assist-
ant Secretary—Indian Affairs within 
the Department of the Interior, or that 
officer’s authorized representative, but 
does not include representatives of 
OFA. 

Day means a calendar day. Computa-
tion of time periods is discussed in 
§ 4.1004. 

Department means the Department of 
the Interior, including the Assistant 
Secretary and OFA. 

DCHD means the Departmental Cases 
Hearings Division, Office of Hearings 
and Appeals, Department of the Inte-
rior. 

Discovery means a prehearing process 
for obtaining facts or information to 
assist a party in preparing or pre-
senting its case. 

Ex parte communication means an oral 
or written communication to the ALJ 
that is made without providing all par-
ties reasonable notice and an oppor-
tunity to participate. 

Full intervenor means a person grant-
ed leave by the ALJ to intervene as a 
full party under § 4.1021. 

Hearing process means the process by 
which DCDH handles a case forwarded 
to DCHD by OFA pursuant to 25 CFR 
83.39(a), from receipt to issuance of a 
recommended decision as to whether 
the petitioner should be acknowledged 

as a federally recognized Indian tribe 
for purposes of federal law. 

OFA means the Office of Federal Ac-
knowledgment within the Office of the 
Assistant Secretary—Indian Affairs, 
Department of the Interior. 

OHA means Office of Hearings and 
Appeals, Department of the Interior. 

Party means the petitioner, OFA, or a 
full intervenor. 

Person means an individual; a part-
nership, corporation, association, or 
other legal entity; an unincorporated 
organization; and any federal, state, 
tribal, county, district, territorial, or 
local government or agency. 

Petitioner means an entity that has 
submitted a documented petition to 
OFA requesting Federal acknowledg-
ment as a federally recognized Indian 
tribe under 25 CFR part 83 and has 
elected to have a hearing under 25 CFR 
83.38. 

Representative means a person who: 
(1) Is authorized by a party to rep-

resent the party in a hearing process 
under this subpart; and 

(2) Has filed an appearance under 
§ 4.1010. 

Secretary means the Secretary of the 
Interior or his or her designee. 

Senior Department employee has the 
same meaning as the term ‘‘senior em-
ployee’’ in 5 CFR 2641.104. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5794, Jan. 30, 2023] 

§ 4.1002 What is the purpose of this 
subpart? 

(a) The purpose of this subpart is to 
establish rules of practice and proce-
dure for the hearing process available 
under 25 CFR 83.38(a)(1) and 83.39 to a 
petitioner for Federal acknowledgment 
that receives from OFA a negative pro-
posed finding on Federal acknowledg-
ment and elects to have a hearing be-
fore an ALJ. This subpart includes pro-
visions governing prehearing con-
ferences, discovery, motions, an evi-
dentiary hearing, briefing, and 
issuance by the ALJ of a recommended 
decision on Federal acknowledgment 
for consideration by the Assistant Sec-
retary—Indian Affairs (AS–IA). 

(b) This subpart will be construed 
and applied to each hearing process to 
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achieve a just and speedy determina-
tion, consistent with adequate consid-
eration of the issues involved. 

§ 4.1003 Which rules of procedure and 
practice apply? 

(a) The rules which apply to the hear-
ing process under this subpart are the 
provisions of §§ 4.1001 through 4.1051. 

(b) Notwithstanding the provisions of 
§ 4.20, the general rules in subpart B of 
this part, do not apply to the hearing 
process, except as provided in 
§ 4.1017(a). 

§ 4.1004 How are time periods com-
puted? 

(a) General. Time periods are com-
puted as follows: 

(1) The day of the act or event from 
which the period begins to run is not 
included. 

(2) The last day of the period is in-
cluded. 

(i) If that day is a Saturday, Sunday, 
or other day on which the Federal gov-
ernment is closed for business, the pe-
riod is extended to the next business 
day. 

(ii) The last day of the period ends at 
5 p.m. at the place where the filing or 
other action is due. 

(3) If the period is less than 7 days, 
any Saturday, Sunday, or other day on 
which the Federal government is closed 
for business that falls within the period 
is not included. 

(b) Extensions of time. (1) No extension 
of time can be granted to file a motion 
for intervention under § 4.1021. 

(2) An extension of time to file any 
other document under this subpart 
may be granted only upon a showing of 
good cause. 

(i) To request an extension of time, a 
party must file a motion under § 4.1018 
stating how much additional time is 
needed and the reasons for the request. 

(ii) The party must file the motion 
before the applicable time period ex-
pires, unless the party demonstrates 
extraordinary circumstances that jus-
tify a delay in filing. 

(iii) The ALJ may grant the exten-
sion only if: 

(A) It would not unduly prejudice 
other parties; and 

(B) It would not delay the rec-
ommended decision under § 4.1051. 

REPRESENTATIVES 

§ 4.1010 Who may represent a party, 
and what requirements apply to a 
representative? 

(a) Individuals. A party who is an in-
dividual may either act as his or her 
own representative in the hearing proc-
ess under this subpart or authorize an 
attorney to act as his or her represent-
ative. 

(b) Organizations. A party that is an 
organization or other entity may au-
thorize one of the following to act as 
its representative: 

(1) An attorney; 
(2) A partner, if the entity is a part-

nership; 
(3) An officer or full-time employee, 

if the entity is a corporation, associa-
tion, or unincorporated organization; 

(4) A receiver, administrator, execu-
tor, or similar fiduciary, if the entity 
is a receivership, trust, or estate; or 

(5) An elected or appointed official or 
an employee, if the entity is a federal, 
state, tribal, county, district, terri-
torial, or local government or compo-
nent. 

(c) OFA. OFA’s representative will be 
an attorney from the Office of the So-
licitor. 

(d) Appearance. A representative 
must file a notice of appearance. The 
notice must: 

(1) Meet the form and content re-
quirements for documents under 
§ 4.1011; 

(2) Include the name and address of 
the person on whose behalf the appear-
ance is made; 

(3) If the representative is an attor-
ney (except for an attorney with the 
Office of the Solicitor), include a state-
ment that he or she is a member in 
good standing of the bar of the highest 
court of a state, the District of Colum-
bia, or any territory or commonwealth 
of the United States (identifying which 
one); and 

(4) If the representative is not an at-
torney, include a statement explaining 
his or her authority to represent the 
entity. 

(e) Disqualification. The ALJ may dis-
qualify any representative for mis-
conduct or other good cause. 
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DOCUMENT FILING AND SERVICE 

§ 4.1011 What are the form and content 
requirements for documents under 
this subpart? 

(a) Form. Each document filed in a 
case under this subpart must: 

(1) Measure 8–1/2 by 11 inches, except 
that a table, chart, diagram, or other 
attachment may be larger if folded to 
8–1/2 by 11 inches and attached to the 
document; 

(2) Be printed on just one side of the 
page; 

(3) Be clearly typewritten, printed, or 
otherwise reproduced by a process that 
yields legible and permanent copies; 

(4) Use 12-point font size or larger; 
(5) Be double-spaced except for foot-

notes and long quotations, which may 
be single-spaced; 

(6) Have margins of at least 1 inch; 
and 

(7) Be bound on the left side, if 
bound. 

(b) Caption. Each document must 
begin with a caption that includes: 

(1) The name of the case under this 
subpart and the docket number, if one 
has been assigned; 

(2) The name and docket number of 
the proceeding to which the case under 
this subpart relates; and 

(3) A descriptive title for the docu-
ment, indicating the party for whom it 
is filed and the nature of the document. 

(c) Signature. The original of each 
document must be signed by the rep-
resentative of the person for whom the 
document is filed. The signature con-
stitutes a certification by the rep-
resentative that: 

(1) He or she has read the document; 
(2) The statements in the document 

are true to the best of his or her knowl-
edge, information, and belief; and 

(3) The document is not being filed 
for the purpose of causing delay. 

(d) Contact information. Below the 
representative’s signature, the docu-
ment must provide the representative’s 
name, mailing address, street address 
(if different), telephone number, fac-
simile number (if any), and electronic 
mail address (if any). 

§ 4.1012 Where and how must docu-
ments be filed? 

(a) Generally. Any documents relating 
to a case under this subpart must be 
delivered for filing to DCHD under the 
terms specified in the OHA Standing 
Orders on Electronic Transmission and 
the OHA Standing Orders on Contact 
Information found on the Department 
of the Interior OHA website, at https:// 
www.doi.gov/oha. 

(b) Methods of filing—(1) Electronic. A 
document may be filed electronically 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. A person or entity represented 
by an attorney must file electronically, 
unless otherwise specified in the OHA 
Standing Orders on Electronic Trans-
mission or when the ALJ has allowed 
non-electronic filing for good cause. 

(2) Non-electronic. A document not 
filed electronically must be delivered 
for filing to DCHD at the address speci-
fied in the OHA Standing Orders on 
Contact Information. 

(c) Timeliness—(1) Electronic. A docu-
ment filed electronically is deemed 
timely if filed by 11:59 p.m. Mountain 
Time on the date the document is due 
under the terms specified in the OHA 
Standing Orders on Electronic Trans-
mission. 

(2) Non-electronic. A document not 
filed electronically is deemed timely if, 
on or before the last day for filing, it is 
sent by express mail or dispatched to a 
third-party commercial courier for de-
livery on the next business day. The 
date of mailing or dispatch must be 
documented by a postmark date, ac-
ceptance scan, receipt, or similar writ-
ten acknowledgement from the carrier 
delivering the document for filing. A 
document not received within 2 busi-
ness days of the filing deadline is pre-
sumed untimely, but the presumption 
may be overcome by the documenta-
tion establishing the date of mailing or 
dispatch. 

(d) Nonconforming documents. If any 
document submitted for filing under 
this subpart does not comply with the 
requirements of this subpart or any ap-
plicable order, it may be rejected. If 
the defect is minor, the filer may be 
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notified of the defect and given an op-
portunity to correct. 

[90 FR 2428, Jan. 10, 2025] 

§ 4.1013 How must documents be 
served? 

(a) Generally. Any document filed in a 
case under this subpart must be served 
concurrently on each party to the pro-
ceeding under the terms specified in 
this section and in accordance with the 
OHA Standing Orders on Electronic 
Transmission and the OHA Standing 
Orders on Contact Information. 

(b) Service on represented parties. Serv-
ice on a party known to be represented 
by an attorney, or another designated 
representative, must be made on the 
representative. Parties must serve the 
appropriate office of the Office of the 
Solicitor as provided in the OHA 
Standing Orders on Contact Informa-
tion until a particular attorney of the 
Office of the Solicitor files and serves a 
notice of appearance in the proceeding, 
after which that attorney must be 
served. 

(c) Service address. Every person or 
entity who files a document in connec-
tion with the proceeding must provide 
the mailing or electronic address that 
the person or entity intends to use for 
service in the proceeding. A person or 
entity seeking to receive service elec-
tronically must consent to electronic 
service as required by paragraph (e)(1) 
of this section. If a person or entity has 
not consented to electronic service, 
then anyone serving a document on 
that person or entity must use the 
mailing address in the person’s or enti-
ty’s most recent filing or, if there has 
not been any filing, the mailing ad-
dress of the person or entity as pro-
vided by OFA. 

(d) Address changes. A party whose 
mailing or electronic address changes 
during the proceeding must promptly 
file and serve a written notice of the 
change and must specify the applicable 
docket number or docket numbers 
when available. 

(e) Manner of service. A document 
must be served electronically or non- 
electronically as follows: 

(1) Electronic. Service may be made 
electronically on the Office of the So-
licitor as specified in the OHA Stand-
ing Orders on Electronic Transmission. 

Service may be made electronically on 
all other persons or entities who have 
consented to electronic service under 
the terms specified in the OHA Stand-
ing Orders on Electronic Transmission. 

(2) Non-electronic. Service may be 
made non-electronically by personal 
delivery, express mail, or third-party 
commercial courier for delivery on the 
next business day. 

(f) Certificate of service. At the conclu-
sion of any document that a party 
must serve under this subpart, the 
party or the party’s representative 
must sign a written statement that: 

(1) Certifies that service has been or 
will be made in accordance with the ap-
plicable rules; and 

(2) Specifies the date and manner of 
service. 

(g) Completion of service—(1) Elec-
tronic. Service by electronic means is 
complete on sending or as otherwise 
provided by the OHA Standing Orders 
on Electronic Transmission, unless the 
party making service is notified that 
the document was not received by the 
party served. 

(2) Non-electronic. Service by express 
mail or by commercial courier for de-
livery on the next business day is com-
plete on mailing or dispatch to the car-
rier. The date of mailing or dispatch 
must be documented by a postmark 
date, acceptance scan, receipt, or other 
similar written acknowledgement from 
the carrier delivering the document. 

(h) Issuance. An ALJ may issue no-
tices, orders, recommended decisions, 
or other documents electronically or 
non-electronically as follows: 

(1) Electronic. A notice, order, rec-
ommended decision, or other document 
will be issued electronically to the 
electronic service address provided by 
the person or entity, and service is 
complete on sending or as otherwise 
specified by the OHA Standing Orders 
on Electronic Transmission. 

(2) Non-electronic. If an electronic 
service address has not been provided, 
then 

(i) A notice, order, or other document 
will be issued by first-class United 
States mail or third-party commercial 
courier to the mailing address provided 
by the person or entity or, if not pro-
vided, to the last known address, and 
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service is complete on mailing or dis-
patch; and 

(ii) A recommended decision will be 
sent by certified United States mail to 
the mailing address provided by the 
person or entity or, if not provided, to 
the last known mailing address, and 
service is complete when received. If a 
recommended decision sent by certified 
mail is not claimed by the recipient or 
is returned as undeliverable, then serv-
ice will be made by first-class United 
States mail, and service is deemed 
complete when mailed. 

[90 FR 2428, Jan. 10, 2025] 

ALJ’S POWERS, UNAVAILABILITY, 
DISQUALIFICATION, AND COMMUNICATIONS 

§ 4.1014 What are the powers of the 
ALJ? 

The ALJ has all powers necessary to 
conduct the hearing process in a fair, 
orderly, expeditious, and impartial 
manner, including the powers to: 

(a) Administer oaths and affirma-
tions; 

(b) Issue subpoenas to the extent au-
thorized by law; 

(c) Rule on motions; 
(d) Authorize discovery under excep-

tional circumstances as provided in 
this subpart; 

(e) Hold hearings and conferences; 
(f) Regulate the course of hearings; 
(g) Call and question witnesses; 
(h) Exclude any person from a hear-

ing or conference for misconduct or 
other good cause; 

(i) Impose non-monetary sanctions 
for a person’s failure to comply with an 
ALJ order or provision of this subpart; 

(j) Issue a recommended decision; and 
(k) Take any other action authorized 

by law. 

§ 4.1015 What happens if the ALJ be-
comes unavailable? 

(a) If the ALJ becomes unavailable or 
otherwise unable to perform the duties 
described in § 4.1014, DCHD will des-
ignate a successor. 

(b) If a hearing has commenced and 
the ALJ cannot proceed with it, a suc-
cessor ALJ may do so. At the request 
of a party, the successor ALJ may re-
call any witness whose testimony is 
material and disputed, and who is 
available to testify again without 

undue burden. The successor ALJ may, 
within his or her discretion, recall any 
other witness. 

§ 4.1016 When can an ALJ be disquali-
fied? 

(a) The ALJ may withdraw from a 
case at any time the ALJ deems him-
self or herself disqualified. 

(b) At any time before issuance of the 
ALJ’s recommended decision, any 
party may move that the ALJ dis-
qualify himself or herself for personal 
bias or other valid cause. 

(1) The party must file the motion 
promptly after discovering facts or 
other reasons allegedly constituting 
cause for disqualification. 

(2) The party must file with the mo-
tion an affidavit or declaration setting 
forth the facts or other reasons in de-
tail. 

(c) The ALJ must rule upon the mo-
tion, stating the grounds for the rul-
ing. 

(1) If the ALJ concludes that the mo-
tion is timely and meritorious, he or 
she must disqualify himself or herself 
and withdraw from the case. 

(2) If the ALJ does not disqualify 
himself or herself and withdraw from 
the case, the ALJ must continue with 
the hearing process and issue a rec-
ommended decision. 

§ 4.1017 Are ex parte communications 
allowed? 

(a) Ex parte communications with 
the ALJ or his or her staff are prohib-
ited in accordance with § 4.27. 

(b) This section does not prohibit ex 
parte inquiries concerning case status 
or procedural requirements, unless the 
inquiry involves an area of controversy 
in the hearing process. 

[80 FR 48459, Aug. 13, 2015, as amended at 90 
FR 2429, Jan. 10, 2025] 

MOTIONS 

§ 4.1018 What are the requirements for 
motions? 

(a) General. Any party may apply for 
an order or ruling on any matter re-
lated to the hearing process by pre-
senting a motion to the ALJ. A motion 
may be presented any time after DCHD 
issues the docketing notice. 
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(1) A motion made at a hearing may 
be stated orally on the record, unless 
the ALJ directs that it be written. 

(2) Any other motion must: 
(i) Be in writing; 
(ii) Comply with the requirements of 

this subpart with respect to form, con-
tent, filing, and service; and 

(iii) Not exceed 10 pages, unless the 
ALJ orders otherwise. 

(b) Content. (1) Each motion must 
state clearly and concisely: 

(i) Its purpose and the relief sought; 
(ii) The facts constituting the 

grounds for the relief sought; and 
(iii) Any applicable statutory or reg-

ulatory authority. 
(2) A proposed order must accompany 

the motion. 
(c) Response. Except as otherwise re-

quired by this subpart or by order of 
the ALJ, any other party may file a re-
sponse to a written motion within 14 
days after service of the motion. When 
a party presents a motion at a hearing, 
any other party may present a re-
sponse orally on the record. 

(d) Reply. Unless the ALJ orders oth-
erwise, no reply to a response may be 
filed. 

(e) Effect of filing. Unless the ALJ or-
ders otherwise, the filing of a motion 
does not stay the hearing process. 

(f) Ruling. The ALJ will rule on the 
motion as soon as feasible, either oral-
ly on the record or in writing. The ALJ 
may summarily deny any dilatory, re-
petitive, or frivolous motion. 

PRIOR DECISIONS 

§ 4.1019 How may a party submit prior 
Departmental final decisions? 

A party may submit as an appendix 
to a motion, brief, or other filing a 
prior Departmental final decision in 
support of a finding that the evidence 
or methodology is sufficient to satisfy 
one or more criteria for Federal ac-
knowledgment of the petitioner be-
cause the Department found that evi-
dence or methodology sufficient to sat-
isfy the same criteria in the prior deci-
sion. 

HEARING PROCESS 

DOCKETING, INTERVENTION, PREHEARING 
CONFERENCES, AND SUMMARY DECISION 

§ 4.1020 What will DCHD do upon re-
ceiving the election of hearing from 
a petitioner? 

Within 5 days after petitioner files 
its election of hearing under 25 CFR 
83.38(a), the actions required by this 
section must be taken. 

(a) DCHD must: 
(1) Docket the case; 
(2) Assign an ALJ to preside over the 

hearing process and issue a rec-
ommended decision; and 

(3) Issue a docketing notice that in-
forms the parties of the docket number 
and the ALJ assigned to the case. 

(b) The ALJ assigned under para-
graph (a)(2) of this section must issue a 
notice setting the time, place, and 
method for conducting an initial pre-
hearing conference under § 4.1022(a). 
This notice may be combined with the 
docketing notice under paragraph (a)(3) 
of this section. 

§ 4.1021 What are the requirements for 
motions for intervention and re-
sponses? 

(a) General. A person may file a mo-
tion for intervention within 30 days 
after OFA issues the notice of the elec-
tion of hearing under 25 CFR 83.39(a)(1). 

(b) Content of the motion. The motion 
for intervention must contain the fol-
lowing: 

(1) A statement setting forth the in-
terest of the person and, if the person 
seeks intervention under paragraph (d) 
of this section, a showing of why that 
interest may be adversely affected by 
the final determination of the Assist-
ant Secretary under 25 CFR 83.43; 

(2) An explanation of the person’s po-
sition with respect to the issues of law 
and issues of material fact raised in the 
election of hearing in no more than 
five pages; and 

(3) A list of the witnesses and exhib-
its the person intends to present at the 
hearing, other than solely for impeach-
ment purposes, including: 

(i) For each witness listed, his or her 
name, address, telephone number, and 
qualifications and a brief narrative 
summary of his or her expected testi-
mony; and 
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(ii) For each exhibit listed, a state-
ment specifying where the exhibit is 
located in the administrative record 
reviewed by OFA. 

(c) Timing of response to a motion. Any 
response to a motion for intervention 
must be filed by a party within 7 days 
after service of the motion. 

(d) Intervention of right. The ALJ will 
grant intervention where the person 
has an interest that may be adversely 
affected by the Assistant Secretary’s 
final determination under 25 CFR 83.43. 

(e) Permissive intervention. If para-
graph (d) of this section does not apply, 
the ALJ will consider the following in 
determining whether intervention is 
appropriate: 

(1) The nature of the issues; 
(2) The adequacy of representation of 

the person’s interest which is provided 
by the existing parties to the pro-
ceeding; and 

(3) The ability of the person to 
present relevant evidence and argu-
ment. 

(f) How an intervenor may participate. 
(1) A person granted leave to intervene 
under paragraph (d) of this section may 
participate as a full party or in a ca-
pacity less than that of a full party. 

(2) If the intervenor wishes to partici-
pate in a limited capacity or if the in-
tervenor is granted leave to intervene 
under paragraph (e) of this section, the 
extent and the terms of the participa-
tion will be determined by the ALJ. 

(3) An intervenor may not raise 
issues of law or issues of material fact 
beyond those raised in the election of 
hearing under 25 CFR 83.38(a)(1). 

§ 4.1022 How are prehearing con-
ferences conducted? 

(a) Initial prehearing conference. The 
ALJ will conduct an initial prehearing 
conference with the parties at the time 
specified in the docketing notice under 
§ 4.1020, within 55 days after issuance of 
the docketing notice. 

(1) The initial prehearing conference 
will be used: 

(i) To identify, narrow, and clarify 
the disputed issues of material fact and 
exclude issues that do not qualify for 
review as factual, material, and dis-
puted; 

(ii) To discuss the evidence on which 
each party intends to rely at the hear-
ing; and 

(iii) To set the date, time, and place 
of the hearing. 

(2) The initial prehearing conference 
may also be used: 

(i) To discuss limiting and grouping 
witnesses to avoid duplication; 

(ii) To discuss stipulations of fact 
and of the content and authenticity of 
documents; 

(iii) To consider requests that the 
ALJ take official notice of public 
records or other matters; 

(iv) To discuss pending or anticipated 
motions, if any; and 

(v) To consider any other matters 
that may aid in the disposition of the 
case. 

(b) Other conferences. The ALJ may 
direct the parties to attend one or 
more other prehearing conferences, if 
consistent with the need to complete 
the hearing process within 180 days. 
Any party may by motion request a 
conference. 

(c) Notice. The ALJ must give the 
parties reasonable notice of the time 
and place of any conference. 

(d) Method. A conference will ordi-
narily be held by telephone, unless the 
ALJ orders otherwise. 

(e) Representatives’ preparation and 
authority. Each party’s representative 
must be fully prepared during the pre-
hearing conference for a discussion of 
all procedural and substantive issues 
properly raised. The representative 
must be authorized to commit the 
party that he or she represents respect-
ing those issues. 

(f) Parties’ meeting. Before the initial 
prehearing conference, the parties’ rep-
resentatives must make a good faith 
effort: 

(1) To meet in person, by telephone, 
or by other appropriate means; and 

(2) To reach agreement on the sched-
ule of remaining steps in the hearing 
process. 

(g) Failure to attend. Unless the ALJ 
orders otherwise, a party that fails to 
attend or participate in a conference, 
after being served with reasonable no-
tice of its time and place, waives all 
objections to any agreements reached 
in the conference and to any con-
sequent orders or rulings. 
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(h) Scope. During a conference, the 
ALJ may dispose of any procedural 
matters related to the case. 

(i) Order. Within 3 days after the con-
clusion of each conference, the ALJ 
must issue an order that recites any 
agreements reached at the conference 
and any rulings made by the ALJ dur-
ing or as a result of the conference. 

§ 4.1023 What are the requirements for 
motions for recommended summary 
decision, responses, and issuance of 
a recommended summary decision? 

(a) Motion for recommended summary 
decision or partial recommended summary 
decision. A party may move for a rec-
ommended summary decision, identi-
fying each issue on which summary de-
cision is sought. The ALJ may issue a 
recommended summary decision if the 
movant shows that there is no genuine 
dispute as to any material fact and the 
movant is entitled to a recommended 
decision as a matter of law. The ALJ 
should state on the record the reasons 
for granting or denying the motion. 

(b) Time to file a motion. Except as 
otherwise ordered by the ALJ, a party 
may file a motion for recommended 
summary decision on all or part of the 
proceeding at any time after DCHD 
issues a docketing notice under § 4.1020. 

(c) Procedures—(1) Supporting factual 
positions. A party asserting that a fact 
cannot be or is genuinely disputed 
must support the assertion by: 

(i) Citing to particular parts of mate-
rials in the hearing process record, in-
cluding affidavits or declarations, stip-
ulations (including those made for pur-
poses of the motion only), or other ma-
terials; or 

(ii) Showing that the materials cited 
do not establish the absence or pres-
ence of a genuine dispute, or that an 
adverse party cannot produce admis-
sible evidence to support the fact. 

(2) Objection that a fact is not sup-
ported by admissible evidence. A party 
may object that the material cited to 
support or dispute a fact cannot be pre-
sented in a form that would be admis-
sible in evidence. 

(3) Materials not cited. The ALJ need 
consider only the cited materials, but 
the ALJ may consider other materials 
in the hearing process record. 

(4) Affidavits or declarations. An affi-
davit or declaration used to support or 
oppose a motion must be made on per-
sonal knowledge, set out facts that 
would be admissible in evidence, and 
show that the affiant or declarant is 
competent to testify on the matters 
stated. 

(d) When facts are unavailable to the 
nonmovant. If a nonmovant shows by 
affidavit or declaration that, for speci-
fied reasons, it cannot present facts es-
sential to justify its opposition, the 
ALJ may: 

(1) Defer considering the motion or 
deny it; 

(2) Allow time to obtain affidavits or 
declarations or, under extraordinary 
circumstances, to take discovery; or 

(3) Issue any other appropriate order. 
(e) Failing to properly support or ad-

dress a fact. If a party fails to properly 
support an assertion of fact or fails to 
properly address another party’s asser-
tion of fact as required by paragraph 
(c) of this section, the ALJ may: 

(1) Give an opportunity to properly 
support or address the fact; 

(2) Consider the fact undisputed for 
purposes of the motion; 

(3) Issue a recommended summary 
decision if the motion and supporting 
materials—including the facts consid-
ered undisputed—show that the mov-
ant is entitled to it; or 

(4) Issue any other appropriate order. 
(f) Issuing a recommended summary de-

cision independent of the motion. After 
giving notice and a reasonable time to 
respond, the ALJ may: 

(1) Issue a recommended summary 
decision for a nonmovant; 

(2) Grant a motion for recommended 
summary decision on grounds not 
raised by a party; or 

(3) Consider issuing a recommended 
summary decision on his or her own 
after identifying for the parties mate-
rial facts that may not be genuinely in 
dispute. 

(g) Failing to grant all the requested re-
lief. If the ALJ does not grant all the 
relief requested by the motion, the 
ALJ may enter an order stating any 
material fact that is not genuinely in 
dispute and treating the fact as estab-
lished in the case. 
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INFORMATION DISCLOSURE 

§ 4.1030 What are the requirements for 
OFA’s witness and exhibit list? 

Within 14 days after OFA issues the 
notice of the election of hearing under 
25 CFR 83.39(a)(1), OFA must file a list 
of the witnesses and exhibits it intends 
to present at the hearing, other than 
solely for impeachment purposes, in-
cluding: 

(a) For each witness listed, his or her 
name, address, telephone number, 
qualifications, and a brief narrative 
summary of his or her expected testi-
mony; and 

(b) For each exhibit listed, a state-
ment specifying where the exhibit is in 
the administrative record reviewed by 
OFA. 

§ 4.1031 Under what circumstances 
will the ALJ authorize a party to 
obtain discovery of information? 

(a) General. A party may obtain dis-
covery of information to assist in pre-
paring or presenting its case only if the 
ALJ determines that the party has met 
the criteria set forth in paragraph (b) 
of this section and authorizes the dis-
covery in a written order or during a 
prehearing conference. Available meth-
ods of discovery are: 

(1) Written interrogatories; 
(2) Depositions; and 
(3) Requests for production of des-

ignated documents or tangible things 
or for entry on designated land for in-
spection or other purposes. 

(b) Criteria. The ALJ may authorize 
discovery only under extraordinary cir-
cumstances and if the party requesting 
discovery demonstrates: 

(1) That the discovery will not unrea-
sonably delay the hearing process; 

(2) That the scope of the discovery is 
not unduly burdensome; 

(3) That the method to be used is the 
least burdensome method available; 

(4) That any confidential information 
can be adequately safeguarded; and 

(5) That the information sought: 
(i) Will be admissible at the hearing 

or appears reasonably calculated to 
lead to the discovery of admissible evi-
dence; 

(ii) Is not otherwise obtainable by 
the party; 

(iii) Is not cumulative or repetitious; 
and 

(iv) Is not privileged or protected 
from disclosure by applicable law. 

(c) Motions. A party seeking the 
ALJ’s authorization for discovery must 
file a motion that: 

(1) Briefly describes the proposed 
methodology, purpose, and scope of the 
discovery; 

(2) Explains how the discovery meets 
the criteria in paragraph (b) of this sec-
tion; and 

(3) Attaches a copy of any proposed 
discovery request (written interrog-
atories, notice of deposition, or request 
for production of designated documents 
or tangible things or for entry on des-
ignated land). 

(d) Timing of motions. Any discovery 
motion under paragraph (c) of this sec-
tion must be filed: 

(1) Within 30 days after issuance of 
the docketing notice under § 4.1020 if 
the discovery sought is between the pe-
titioner and OFA; and 

(2) Within 50 days after issuance of 
the docketing notice under § 4.1020 if 
the discovery sought is between a full 
intervenor and another party. 

(e) Objections. (1) A party must file 
any objections to a discovery motion 
or to specific portions of a proposed 
discovery request within 10 days after 
service of the motion. 

(2) An objection must explain how, in 
the objecting party’s view, the dis-
covery sought does not meet the cri-
teria in paragraph (b) of this section. 

§ 4.1032 When must a party supple-
ment or amend information? 

(a) Witnesses and exhibits. (1) Each 
party must file an updated version of 
the list of witnesses and exhibits re-
quired under 25 CFR 83.38(a)(2), 
§ 4.1021(b)(3), or § 4.1030 by no later than 
15 days prior to the hearing date, un-
less otherwise ordered by the ALJ. 

(2) If a party wishes to include any 
new witness or exhibit on its updated 
list, it must provide an explanation of 
why it was not feasible for the party to 
include the witness or exhibit on its 
list under 25 CFR 83.38(a)(2), 
§ 4.1021(b)(3), or § 4.1030. 

(b) Failure to disclose. (1) A party that 
fails to disclose information required 
under 25 CFR 83.38(a)(2), § 4.1021(b)(3), 
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§ 4.1030, or paragraph (a)(1) of this sec-
tion will not be permitted to introduce 
as evidence at the hearing testimony 
from a witness or other information 
that it failed to disclose. 

(2) Paragraph (b)(1) of this section 
does not apply if the failure to disclose 
was substantially justified or is harm-
less. 

(3) Before or during the hearing, a 
party may object under paragraph 
(b)(1) of this section to the admission 
of evidence. 

(4) The ALJ will consider the fol-
lowing in determining whether to ex-
clude evidence under paragraphs (b)(1) 
through (3) of this section: 

(i) The prejudice to the objecting 
party; 

(ii) The ability of the objecting party 
to cure any prejudice; 

(iii) The extent to which presentation 
of the evidence would disrupt the or-
derly and efficient hearing of the case; 

(iv) The importance of the evidence; 
and 

(v) The reason for the failure to dis-
close, including any bad faith or will-
fulness regarding the failure. 

§ 4.1033 Under what circumstances 
will the ALJ authorize a party to 
depose a witness to preserve testi-
mony? 

(a) General. A party may depose a 
witness to preserve testimony only if 
the ALJ determines that the party has 
met the criteria set forth in paragraph 
(b) of this section and authorizes the 
deposition in a written order or during 
a prehearing conference. Authorization 
of depositions for discovery purposes is 
governed by § 4.1031. 

(b) Criteria. (1) The ALJ may author-
ize a deposition to preserve testimony 
only if the party shows that the wit-
ness: 

(i) Will be unable to attend the hear-
ing because of age, illness, or other in-
capacity; or 

(ii) Is unwilling to attend the hearing 
voluntarily, and the party is unable to 
compel the witness’s attendance at the 
hearing by subpoena. 

(2) Paragraph (b)(1)(ii) of this section 
does not apply to any person employed 
by or under contract with the party 
seeking the deposition. 

(3) A party may depose a senior De-
partment employee of OFA only if the 
party shows: 

(i) That the employee’s testimony is 
necessary in order to provide signifi-
cant, unprivileged information that is 
not available from any other source or 
by less burdensome means; and 

(ii) That the deposition would not 
significantly interfere with the em-
ployee’s ability to perform his or her 
official duties. 

(c) Motion and notice. A party seeking 
the ALJ’s authorization to take a dep-
osition to preserve testimony must file 
a motion which explains how the cri-
teria in paragraph (b) of this section 
have been met and states: 

(1) The time and place that the depo-
sition is to be taken; 

(2) The name and address of the per-
son before whom the deposition is to be 
taken; 

(3) The name and address of the wit-
ness whose deposition is to be taken; 
and 

(4) Any documents or materials that 
the witness is to produce. 

§ 4.1034 What are the procedures for 
limiting disclosure of information 
which is confidential or exempt by 
law from public disclosure? 

(a) A party or a prospective witness 
or deponent may file a motion request-
ing a protective order to limit from 
disclosure to other parties or to the 
public a document or testimony con-
taining information which is confiden-
tial or exempt by law from public dis-
closure. 

(b) In the motion the person must de-
scribe the information sought to be 
protected from disclosure and explain 
in detail: 

(1) Why the information is confiden-
tial or exempt by law from public dis-
closure; 

(2) Why disclosure of the information 
would adversely affect the person; and 

(3) Why disclosure is not required in 
the public interest. 

(c) If the person seeks non-disclosure 
of information in a document: 

(1) The motion must include a copy 
of the document with the confidential 
information deleted. If it is not prac-
ticable to submit such a copy of the 

VerDate Sep<11>2014 11:48 Mar 30, 2026 Jkt 265200 PO 00000 Frm 00167 Fmt 8010 Sfmt 8010 Y:\SGML\265200.XXX 265200eh
ill

 o
n 

D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



158 

43 CFR Subtitle A (10–1–25 Edition) § 4.1035 

document because deletion of the infor-
mation would render the document un-
intelligible, a description of the docu-
ment may be substituted. 

(2) The ALJ may require the person 
to file a sealed copy of the document 
for in camera inspection. 

(d) Ordinarily, documents and testi-
mony introduced into the public hear-
ing process are presumed to be public. 
In issuing a protective order, the ALJ 
may make any order which justice re-
quires to protect the person, consistent 
with the mandatory public disclosure 
requirements of the Freedom of Infor-
mation Act, 5 U.S.C. 552(b), and other 
applicable law. 

§ 4.1035 What are the requirements for 
subpoenas and witness fees? 

(a) Request for subpoena. (1) Except as 
provided in paragraph (a)(2) of this sec-
tion, any party may file a motion re-
questing the ALJ to issue a subpoena 
to the extent authorized by law for the 
attendance of a person, the giving of 
testimony, or the production of docu-
ments or other relevant evidence dur-
ing discovery or for the hearing. 

(2) A party may subpoena an OFA 
employee if the employee participated 
in the preparation of the negative pro-
posed finding, except that if the OFA 
employee is a senior Department em-
ployee, the party must show: 

(i) That the employee’s testimony is 
necessary in order to provide signifi-
cant, unprivileged information that is 
not available from any other source or 
by less burdensome means; and 

(ii) That the employee’s attendance 
would not significantly interfere with 
the ability to perform his or her gov-
ernment duties. 

(b) Service. (1) A subpoena may be 
served by any person who is not a party 
and is 18 years of age or older. 

(2) Service must be made by hand de-
livering a copy of the subpoena to the 
person named therein. 

(3) The person serving the subpoena 
must: 

(i) Prepare a certificate of service 
setting forth the date, time, and man-
ner of service or the reason for any 
failure of service; and 

(ii) Swear to or affirm the certificate, 
attach it to a copy of the subpoena, 

and return it to the party on whose be-
half the subpoena was served. 

(c) Witness fees. (1) A party who sub-
poenas a witness who is not a party 
must pay him or her the same fees and 
mileage expenses that are paid wit-
nesses in the district courts of the 
United States. 

(2) A witness who is not a party and 
who attends a deposition or hearing at 
the request of any party without hav-
ing been subpoenaed to do so is entitled 
to the same fees and mileage expenses 
as if he or she had been subpoenaed. 
However, this paragraph does not apply 
to federal employees who are called as 
witnesses by OFA. 

(d) Motion to quash. (1) A person to 
whom a subpoena is directed may re-
quest by motion that the ALJ quash or 
modify the subpoena. 

(2) The motion must be filed: 
(i) Within 5 days after service of the 

subpoena; or 
(ii) At or before the time specified in 

the subpoena for compliance, if that is 
less than 5 days after service of the 
subpoena. 

(3) The ALJ may quash or modify the 
subpoena if it: 

(i) Is unreasonable; 
(ii) Requires evidence beyond the 

limits on witnesses and evidence found 
in §§ 4.1042 and 4.1046; 

(iii) Requires evidence during dis-
covery that is not discoverable; or 

(iv) Requires evidence during a hear-
ing that is privileged or irrelevant. 

(e) Enforcement. For good cause 
shown, the ALJ may apply to the ap-
propriate United States District Court 
for the issuance of an order compelling 
the appearance and testimony of a wit-
ness or the production of evidence as 
set forth in a subpoena that has been 
duly issued and served. 

HEARING, BRIEFING, AND RECOMMENDED 
DECISION 

§ 4.1040 When and where will the hear-
ing be held? 

(a) Time and place. (1) Except as pro-
vided in paragraph (b) of this section, 
the hearing will be held at the time 
and place set at the initial prehearing 
conference under § 4.1022(a)(1)(iii), gen-
erally within 90 days after the date 
DCHD issues the docketing notice 
under § 4.1020(a)(3). 
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(2) The ALJ will consider the conven-
ience of all parties, their representa-
tives, and witnesses in setting the time 
and place for hearing. 

(b) Change. On motion by a party or 
on the ALJ’s initiative, the ALJ may 
change the date, time, or place of the 
hearing if he or she finds: 

(1) That there is good cause for the 
change; and 

(2) That the change will not unduly 
prejudice the parties and witnesses. 

§ 4.1041 What are the parties’ rights 
during the hearing? 

Consistent with the provisions of this 
subpart, and as necessary to ensure full 
and accurate disclosure of the facts, 
each party may exercise the following 
rights during the hearing: 

(a) Present direct and rebuttal evi-
dence; 

(b) Make objections, motions, and ar-
guments; and 

(c) Cross-examine witnesses, includ-
ing OFA staff, and conduct re-direct 
and re-cross examination as permitted 
by the ALJ. 

§ 4.1042 Who may testify? 
(a) Except as provided in paragraph 

(b) of this section, each party may 
present as witnesses the following per-
sons only: 

(1) Persons who qualify as expert wit-
nesses; and 

(2) OFA staff who participated in the 
preparation of the negative proposed 
finding, except that if the OFA em-
ployee is a senior Department em-
ployee, any party other than OFA must 
first obtain a subpoena for that em-
ployee under § 4.1035. 

(b) The ALJ may authorize testi-
mony from witnesses in addition to 
those identified in paragraph (a) of this 
section only under extraordinary cir-
cumstances. 

§ 4.1043 What are the methods for tes-
tifying? 

Oral examination of a witness in a 
hearing, including on cross-examina-
tion or redirect, must be conducted 
under oath with an opportunity for all 
parties to question the witness. The 
witness must testify in the presence of 
the ALJ unless the ALJ authorizes the 
witness to testify by telephonic con-

ference call. The ALJ may issue a sub-
poena under § 4.1035 directing a witness 
to testify by telephonic conference 
call. 

§ 4.1044 How may a party use a deposi-
tion in the hearing? 

(a) In general. Subject to the provi-
sions of this section, a party may use 
in the hearing any part or all of a depo-
sition taken against any party who: 

(1) Was present or represented at the 
taking of the deposition; or 

(2) Had reasonable notice of the tak-
ing of the deposition. 

(b) Admissibility. (1) No part of a depo-
sition will be included in the hearing 
record, unless received in evidence by 
the judge. 

(2) The judge will exclude from evi-
dence any question and response to 
which an objection: 

(i) Was noted at the taking of the 
deposition; and 

(ii) Would have been sustained if the 
witness had been personally present 
and testifying at a hearing. 

(3) If a party offers only part of a dep-
osition in evidence: 

(i) An adverse party may require the 
party to introduce any other part that 
ought in fairness to be considered with 
the part introduced; and 

(ii) Any other party may introduce 
any other parts. 

(c) Video-recorded deposition. If the 
deposition was video recorded and is 
admitted into evidence, relevant por-
tions will be played during the hearing 
and transcribed into the record by the 
reporter. 

§ 4.1045 What are the requirements for 
exhibits, official notice, and stipula-
tions? 

(a) General. (1) Except as provided in 
paragraphs (d) and (e) of this section, 
any material offered in evidence, other 
than oral testimony, must be offered in 
the form of an exhibit. 

(2) Each exhibit offered by a party 
must be marked for identification. 

(3) Any party who seeks to have an 
exhibit admitted into evidence must 
provide: 

(i) The original of the exhibit to the 
reporter, unless the ALJ permits the 
substitution of a copy; and 

(ii) A copy of the exhibit to the ALJ. 
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(b) ALJ exhibits. (1) At any time prior 
to issuance of the recommended deci-
sion, the ALJ, on his or her own initia-
tive, may admit into evidence as an ex-
hibit any document from the adminis-
trative record reviewed by OFA. 

(2) If the ALJ admits a document 
under paragraph (b)(1) of this section, 
the ALJ must notify the parties and 
give them a brief opportunity to sub-
mit comments on the document. 

(c) Material not offered. If a document 
offered as an exhibit contains material 
not offered as evidence: 

(1) The party offering the exhibit 
must: 

(i) Designate the matter offered as 
evidence; 

(ii) Segregate and exclude the mate-
rial not offered in evidence, to the ex-
tent feasible; and 

(iii) Provide copies of the entire doc-
ument to the other parties appearing 
at the hearing. 

(2) The ALJ must give the other par-
ties an opportunity to inspect the en-
tire document and offer in evidence 
any other portions of the document. 

(d) Official notice. (1) At the request 
of any party at the hearing, the ALJ 
may take official notice of any matter 
of which the courts of the United 
States may take judicial notice, in-
cluding the public records of the De-
partment, except materials in the ad-
ministrative record reviewed by OFA. 

(2) The ALJ must give the other par-
ties appearing at the hearing an oppor-
tunity to show the contrary of an offi-
cially noticed fact. 

(3) Any party requesting official no-
tice of a fact after the conclusion of 
the hearing must show good cause for 
its failure to request official notice 
during the hearing. 

(e) Stipulations. (1) The parties may 
stipulate to any relevant facts or to 
the authenticity of any relevant docu-
ments. 

(2) If received in evidence at the 
hearing, a stipulation is binding on the 
stipulating parties. 

(3) A stipulation may be written or 
made orally at the hearing. 

§ 4.1046 What evidence is admissible at 
the hearing? 

(a) Scope of evidence. (1) The ALJ may 
admit as evidence only documentation 

in the administrative record reviewed 
by OFA, including comments on OFA’s 
proposed finding and petitioner’s re-
sponses to those comments, and testi-
mony clarifying or explaining the in-
formation in that documentation, ex-
cept as provided in paragraph (a)(2) of 
this section. 

(2) The ALJ may admit information 
outside the scope of paragraph (a)(1) of 
this section only if the party seeking 
to admit the information explains why 
the information was not submitted for 
inclusion in the administrative record 
reviewed by OFA and demonstrates 
that extraordinary circumstances exist 
justifying admission of the informa-
tion. 

(3) Subject to the provisions of 
§ 4.1032(b) and paragraphs (a)(1) and (2) 
of this section, the ALJ may admit any 
written, oral, documentary, or demon-
strative evidence that is: 

(i) Relevant, reliable, and probative; 
and 

(ii) Not privileged or unduly repeti-
tious or cumulative. 

(b) General. (1) The ALJ may exclude 
evidence if its probative value is sub-
stantially outweighed by the risk of 
undue prejudice, confusion of the 
issues, or delay. 

(2) Hearsay evidence is admissible. 
The ALJ may consider the fact that 
evidence is hearsay when determining 
its probative value. 

(3) The Federal Rules of Evidence do 
not directly apply to the hearing, but 
may be used as guidance by the ALJ 
and the parties in interpreting and ap-
plying the provisions of this section. 

(c) Objections. Any party objecting to 
the admission or exclusion of evidence 
shall concisely state the grounds. A 
ruling on every objection must appear 
in the record. 

§ 4.1047 What are the requirements for 
transcription of the hearing? 

(a) Transcript and reporter’s fees. The 
hearing must be transcribed verbatim. 

(1) DCHD will secure the services of a 
reporter and pay the reporter’s fees to 
provide an original transcript to DCHD 
on an expedited basis. 

(2) Each party must pay the reporter 
for any copies of the transcript ob-
tained by that party. 
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(b) Transcript corrections. (1) Any 
party may file a motion proposing cor-
rections to the transcript. The motion 
must be filed within 5 days after re-
ceipt of the transcript, unless the ALJ 
sets a different deadline. 

(2) Unless a party files a timely mo-
tion under paragraph (b)(1) of this sec-
tion, the transcript will be presumed to 
be correct and complete, except for ob-
vious typographical errors. 

(3) As soon as feasible after the close 
of the hearing and after consideration 
of any motions filed under paragraph 
(b)(1) of this section, the ALJ will issue 
an order making any corrections to the 
transcript that the ALJ finds are war-
ranted. 

§ 4.1048 What is the standard of proof? 

The ALJ will consider a criterion to 
be met if the evidence establishes a 
reasonable likelihood of the validity of 
the facts related to the criteria. Con-
clusive proof of the facts relating to a 
criterion shall not be required in order 
for the criterion to be considered met. 

§ 4.1049 When will the hearing record 
close? 

(a) The hearing record will close 
when the ALJ closes the hearing, un-
less he or she directs otherwise. 

(b) Except as provided in § 4.1045(b)(1), 
evidence may not be added after the 
hearing record is closed, but the tran-
script may be corrected under 
§ 4.1047(b). 

§ 4.1050 What are the requirements for 
post-hearing briefs? 

(a) General. (1) Each party may file a 
post-hearing brief within 20 days after 
the close of the hearing, unless the 
ALJ sets a different deadline. 

(2) A party may file a reply brief only 
if requested by the ALJ. The deadline 
for filing a reply brief, if any, will be 
set by the ALJ. 

(3) The ALJ may limit the length of 
the briefs to be filed under this section. 

(b) Content. (1) An initial brief must 
include: 

(i) A concise statement of the case; 
(ii) A separate section containing 

proposed findings regarding the issues 
of material fact, with supporting cita-
tions to the hearing record; 

(iii) Arguments in support of the par-
ty’s position; and 

(iv) Any other matter required by the 
ALJ. 

(2) A reply brief, if requested by the 
ALJ, must be limited to any issues 
identified by the ALJ. 

(c) Form. (1) An exhibit admitted into 
evidence or marked for identification 
in the record may not be reproduced in 
the brief. 

(i) Such an exhibit may be repro-
duced, within reasonable limits, in an 
appendix to the brief. 

(ii) Any pertinent analysis of an ex-
hibit may be included in a brief. 

(2) If a brief exceeds 30 pages, it must 
contain: 

(i) A table of contents and of points 
made, with page references; and 

(ii) An alphabetical list of citations 
to legal authority, with page ref-
erences. 

§ 4.1051 What are the requirements for 
the ALJ’s recommended decision? 

(a) Timing. The ALJ must issue a rec-
ommended decision within 180 days 
after issuance of the docketing notice 
under § 4.1020(a)(3), unless the ALJ 
issues an order finding good cause to 
issue the recommended decision at a 
later date. 

(b) Content. (1) The recommended de-
cision must contain all of the fol-
lowing: 

(i) Recommended findings of fact on 
all disputed issues of material fact; 

(ii) Recommended conclusions of law: 
(A) Necessary to make the findings of 

fact (such as rulings on materiality 
and on the admissibility of evidence); 
and 

(B) As to whether the applicable cri-
teria for Federal acknowledgment have 
been met; and 

(iii) Reasons for the findings and con-
clusions. 

(2) The ALJ may adopt any of the 
findings of fact proposed by one or 
more of the parties. 

(c) Service. Promptly after issuing a 
recommended decision, the ALJ must: 

(1) Serve the recommended decision 
on each party to the hearing process; 
and 
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(2) Forward the complete hearing 
record to the Assistant Secretary—In-
dian Affairs, including the rec-
ommended decision. 

Subpart L—Specific Rules Applica-
ble to Hearings and Appeals 
Concerning Surface Coal 
Mining 

AUTHORITY: 30 U.S.C. 1256, 1260, 1261, 1264, 
1268, 1271, 1272, 1275, 1293; 5 U.S.C. 301. 

SOURCE: 43 FR 34386, Aug. 3, 1978, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes 
appear at 90 FR 2430-2431, Jan. 10, 2025. 

GENERAL PROVISIONS 

§ 4.1100 Scope and definitions. 
(a) Scope. This subpart contains the 

rules applicable to hearings and ap-
peals concerning surface coal mining. 
Subpart A contains the authority, ju-
risdiction, and membership of the De-
partmental Cases Hearings Division 
(DCHD) and the Interior Board of Land 
Appeals (Board) within the Office of 
Hearings and Appeals (OHA). Subpart B 
contains the general rules applicable to 
proceedings before DCHD and the 
Board as well as other components of 
OHA. For additional rules specific to 
proceedings before DCHD and the 
Board, see subparts C and E respec-
tively. 

(b) Definitions. In addition to the defi-
nitions in subpart A, the following defi-
nitions apply to this subpart: 

(1) Act means the Surface Mining 
Control and Reclamation Act of 1977, 91 
Stat. 445 et seq., 30 U.S.C. 1201 et seq. 

(2) Administrative law judge or ALJ 
means an administrative law judge ap-
pointed to the Departmental Cases 
Hearings Division (DCHD) in the Office 
of Hearings and Appeals. 

(3) Board means the Interior Board of 
Land Appeals in the Office of Hearings 
and Appeals. 

[90 FR 2429, Jan. 10, 2025] 

§ 4.1101 Jurisdiction of the Board. 
(a) The jurisdiction of the Board in-

cludes the authority to exercise the 
final decision-making power of the Sec-
retary under the act pertaining to— 

(1) Applications for review of deci-
sions by OSM regarding determinations 
concerning permits for surface coal 
mining operations pursuant to section 
514 of the act; 

(2) Petitions for review of proposed 
assessments of civil penalties issued by 
OSM pursuant to section 518 of the act; 

(3) Applications for review of notices 
of violation and orders of cessation or 
modifications, vacations, or termi-
nations thereof, issued pursuant to sec-
tion 521(a)(2) or section 521(a)(3) of the 
act; 

(4) Proceedings for suspension or rev-
ocation of permits pursuant to section 
521(a)(4) of the act; 

(5) Applications for review of alleged 
discriminatory acts filed pursuant to 
section 703 of the act; 

(6) Applications for temporary relief; 
(7) Petitions for award of costs and 

expenses under section 525(e) of the act; 
(8) Preliminary findings concerning a 

demonstrated pattern of willful viola-
tions under section 510(c) of the act; 

(9) Suspension or rescission of im-
providently-issued permits; 

(10) Challenges to ownership or con-
trol listings or findings; 

(11) Determinations under 30 CFR 
part 761; 

(12) Appeals from orders or decisions 
of administrative law judges; and 

(13) All other appeals and review pro-
cedures under the act which are per-
mitted by these regulations. 

(b) In performing its functions under 
paragraph (a) of this section, the Board 
is authorized to— 

(1) Order hearings; and 
(2) Issue orders to secure the just and 

prompt determination of all pro-
ceedings. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 61509, Oct. 1, 2002; 90 FR 2429, Jan. 10, 
2025] 

§ 4.1102 Construction. 
These rules shall be construed to 

achieve the just, timely, and inexpen-
sive determination of all proceedings 
consistent with adequate consideration 
of the issues involved. 

§ 4.1103 Eligibility to practice. 
(a) An administrative law judge or 

the Board may determine the eligi-
bility of persons to practice before 
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OHA in any proceeding under the act 
pursuant to 43 CFR part 1. 

(b) If an administrative law judge or 
the Board determines that any person 
is not qualified to practice before OHA, 
the administrative law judge or the 
Board shall disqualify the person and 
report the disqualification to the Di-
rector of OHA. 

(c) Upon receipt of a report under 
paragraph (b) of this section, the Direc-
tor of OHA may request the Solicitor 
to initiate a disciplinary proceeding 
under 43 CFR 1.6. 

§ 4.1104 General rules relating to pro-
cedure and practice. 

Proceedings in OHA under the act are 
subject to the general rules relating to 
procedures and practice in subpart B of 
this part. 

§ 4.1105 Parties. 

(a) All persons indicated in the act as 
parties to administrative review pro-
ceedings under the act shall be consid-
ered statutory parties. Such statutory 
parties include— 

(1) In a civil penalty proceeding 
under § 4.1150, OSM, as represented by 
the Office of the Solicitor, Department 
of the Interior, and any person against 
whom a proposed assessment is made 
who files a petition; 

(2) In a review proceeding under 
§§ 4.1160 through 4.1171, 4.1180 through 
4.1187, 4.1300 through 4.1309, 4.1350 
through 4.1356, 4.1360 through 4.1369, 
4.1370 through 4.1377, 4.1380 through 
4.1387 or 4.1390 through 4.1394 of this 
part, OSM, as represented by the Office 
of the Solicitor, Department of the In-
terior, and— 

(i) If an applicant, operator, or per-
mittee files an application or request 
for review, the applicant, operator, or 
permittee; and 

(ii) If any other person having an in-
terest which is or may be adversely af-
fected files an application or request 
for review, the applicant, operator, or 
permittee and the person filing such 
application or request; 

(3) In a proceeding to suspend or re-
voke a permit under § 4.1190 et seq. 
OSM, as represented by the Office of 
the Solicitor, Department of the Inte-
rior, and the permittee who is ordered 

to show cause why the permit should 
not be suspended or revoked; and 

(4) In a discriminatory discharge pro-
ceeding under § 4.1200 et seq. OSM, as 
represented by the Office of the Solic-
itor, Department of the Interior, any 
employee or any authorized representa-
tive of employees who files an applica-
tion for review, and the alleged dis-
criminating party, except where the 
applicant files a request for the sched-
uling of a hearing under § 4.1201(c) only 
such applicant and the alleged dis-
criminating party. 

(5) In an appeal to the Board in ac-
cordance with 43 CFR 4.1280 through 
4.1286 from a determination of the Di-
rector of OSM or his or her designee 
under 30 CFR 842.15(d) or a determina-
tion of an authorized representative 
under 30 CFR 843.12(i), the permittee of 
the operation that is the subject of the 
determination and any person whose 
interests may be adversely affected by 
the outcome on appeal and who partici-
pated before OSM. A person who wishes 
his or her identity kept confidential 
under 30 CFR 842.12(b) is responsible for 
maintaining that confidentiality when 
serving documents in accordance with 
§ 4.1109. 

(b) Any other person claiming a right 
to participate as a party may seek 
leave to intervene in a proceeding by 
filing a petition to do so pursuant to 
§ 4.1110. 

(c) If any person has a right to par-
ticipate as a full party in a proceeding 
under the act and fails to exercise that 
right by participating in each stage of 
the proceeding, that person may be-
come a participant with the rights of a 
party by order of an administrative law 
judge or the Board. 

[43 FR 34386, Aug. 3, 1978, as amended at 56 
FR 2142, Jan. 22, 1991; 59 FR 1488, Jan. 11, 
1994; 59 FR 54362, Oct. 28, 1994] 

§ 4.1106 Hearing sites. 

Unless the act requires otherwise, 
hearings shall be held in a location es-
tablished by the administrative law 
judge; however, the administrative law 
judge shall give due regard to the con-
venience of the parties or their rep-
resentatives and witnesses. 
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§ 4.1107 Filing of documents. 

(a) Proceedings before an administrative 
law judge (ALJ). (1) Any initial plead-
ings or other documents in a pro-
ceeding to be conducted or being con-
ducted by an ALJ under these rules 
must be filed with DCHD as specified in 
§ 4.102 of this part as well as the OHA 
Standing Orders on Electronic Trans-
mission and the OHA Standing Orders 
on Contact Information available on 
the Department of the Interior OHA 
website at https://www.doi.gov/oha. 

(2) The effective filing date for docu-
ments filed with DCHD will be deter-
mined as specified in § 4.102(a). The per-
son or entity filing the document has 
the burden of establishing the filing 
date. 

(b) Proceedings before the Board. (1) 
Any notice of appeal, petition for re-
view, or other documents in a pro-
ceeding to be conducted or being con-
ducted by the Board must be filed as 
specified in § 4.407 of this part, the OHA 
Standing Orders on Electronic Trans-
mission, and the OHA Standing Orders 
on Contact Information. 

(2) The effective filing date for docu-
ments filed with the Board will be de-
termined as specified in § 4.407(a) of 
this part. The person or entity filing 
the document has the burden of estab-
lishing the filing date. 

[90 FR 2429, Jan. 10, 2025] 

§ 4.1108 Form of documents. 

(a) Any document filed with OHA in 
any proceeding brought under the act 
must be captioned with— 

(1) The names of the parties; 
(2) The name of the mine to which 

the document relates; and 
(3) If review is being sought under 

section 525 of the Act, identification by 
number of any notice or order sought 
to be reviewed. 

(b) After a docket number has been 
assigned to the proceeding by OHA, the 
caption must contain the assigned 
docket number. 

(c) The caption may include other in-
formation appropriate for identifica-
tion of the proceeding, including the 
permit number or OSMRE identifica-
tion number. 

(d) Each document must contain a 
title that identifies the contents of the 
document following the caption. 

(e) The original of any document 
filed with OHA must be signed, or 
digitally signed, by the person or enti-
ty submitting the document or by the 
representative of the person or entity. 

(f) The mailing address, email ad-
dress, telephone number, and other 
contact information for the person or 
entity filing the document or the at-
torney representing the person or enti-
ty must appear beneath the signature. 

(g) Documents filed under this sub-
part with DCHD must also conform to 
the requirements of § 4.103 of this part, 
and documents filed under this subpart 
with the Board must also conform to 
§ 4.408 of this part. 

[90 FR 2429, Jan. 10, 2025] 

§ 4.1109 Service. 

(a) Any party initiating a proceeding 
under the act must concurrently serve 
copies of the initiating documents on 
the appropriate office of the Office of 
the Solicitor representing OSMRE in 
the State or on the Indian lands in 
which the mining operation at issue is 
located and on any other statutory par-
ties as specified under § 4.1105. 

(b) The jurisdiction and contact in-
formation for the appropriate office of 
the Office of the Solicitor to be served 
under paragraph (a) of this section are 
set forth in the OHA Standing Orders 
on Contact Information. 

(c) All other documents filed with 
DCHD must be served as specified in 
§ 4.102. 

(d) All other documents filed with 
the Board must be served as specified 
in § 4.407. 

[90 FR 2429, Jan. 10, 2025] 

§ 4.1110 Intervention. 

(a) Any person, including a State, or 
OSM may petition for leave to inter-
vene at any stage of a proceeding in 
OHA under the act. 

(b) A petitioner for leave to intervene 
shall incorporate in the petition a 
statement setting forth the interest of 
the petitioner and, where required, a 
showing of why his interest is or may 
be adversely affected. 
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(c) The administrative law judge or 
the Board shall grant intervention 
where the petitioner— 

(1) Had a statutory right to initiate 
the proceeding in which he wishes to 
intervene; or 

(2) Has an interest which is or may be 
adversely affected by the outcome of 
the proceeding. 

(d) If neither paragraph (c)(1) nor 
(c)(2) of this section apply, the admin-
istrative law judge or the Board shall 
consider the following in determining 
whether intervention is appropriate— 

(1) The nature of the issues; 
(2) The adequacy of representation of 

petitioner’s interest which is provided 
by the existing parties to the pro-
ceeding; 

(3) The ability of the petitioner to 
present relevant evidence and argu-
ment; and 

(4) The effect of intervention on the 
agency’s implementation of its statu-
tory mandate. 

(e) Any person, including a State, or 
OSM granted leave to intervene in a 
proceeding may participate in such 
proceeding as a full party or, if desired, 
in a capacity less than that of a full 
party. If an intervenor wishes to par-
ticipate in a limited capacity, the ex-
tent and the terms of the participation 
shall be in the discretion of the admin-
istrative law judge or the Board. 

§ 4.1111 Voluntary dismissal. 
Any party who initiated a proceeding 

before OHA may seek to withdraw by 
moving to dismiss at any stage of a 
proceeding and the administrative law 
judge or the Board may grant such a 
motion. 

§ 4.1112 Motions. 
(a) Except for oral motions made in 

proceedings on the record, or where the 
administrative law judge otherwise di-
rects, each motion shall— 

(1) Be in writing; and 
(2) Contain a concise statement of 

supporting grounds. 
(b) Unless the administrative law 

judge or the Board orders otherwise, 
any party to a proceeding in which a 
motion is filed under paragraph (a) of 
this section shall have 15 days from 
service of the motion to file a state-
ment in response. 

(c) Failure to make a timely motion 
or to file a statement in response may 
be construed as a waiver of objection. 

(d) An administrative law judge or 
the Board shall rule on all motions as 
expeditiously as possible. 

§ 4.1113 Consolidation of proceedings. 
When proceedings involving a com-

mon question of law or fact are pending 
before an administrative law judge or 
the Board, such proceedings are subject 
to consolidation pursuant to a motion 
by a party or at the initiative of an ad-
ministrative law judge or the Board. 

§ 4.1114 Advancement of proceedings. 
(a) Except in expedited review pro-

ceedings under § 4.1180, or in temporary 
relief proceedings under § 4.1266, at any 
time after commencement of a pro-
ceeding, any party may move to ad-
vance the scheduling of a proceeding. 

(b) Except as otherwise directed by 
the administrative law judge or the 
Board, any party filing a motion under 
this section shall— 

(1) Make the motion in writing; 
(2) Describe the exigent cir-

cumstances justifying advancement; 
(3) Describe the irreparable harm 

that would result if the motion is not 
granted; and 

(4) Incorporate in the motion affida-
vits to support any representations of 
fact. 

(c) Service of a motion under this 
section shall be accomplished by per-
sonal delivery or telephonic commu-
nication followed by mail or by elec-
tronic transmission under the terms 
specified in the OHA Standing Orders 
on Electronic Transmission. Service is 
complete upon mailing or, if service is 
made by electronic transmission, at 
the time of transmission. 

(d) Unless otherwise directed by the 
administrative law judge or the Board, 
all parties to the proceeding in which 
the motion is filed shall have 10 days 
from the date of service of the motion 
to file a statement in response to the 
motion. 

(e) Following the timely receipt by 
the administrative law judge of state-
ments in response to the motion, the 
administrative law judge may schedule 
a hearing regarding the motion. If the 
motion is granted, the administrative 
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law judge may advance pleading sched-
ules, prehearing conferences, and the 
hearing, as deemed appropriate: Pro-
vided, A hearing on the merits shall not 
be scheduled with less than 5 working 
days notice to the parties, unless all 
parties consent to an earlier hearing. 

(f) If the motion is granted, the 
Board may, if it deems such action to 
be appropriate, advance the appeal on 
its calendar and order such other ad-
vancement as may be appropriate, in-
cluding an abbreviated schedule for 
briefing or oral argument. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5795, Jan. 30, 2023] 

§ 4.1115 Waiver of right to hearing. 
Any person entitled to a hearing be-

fore an administrative law judge under 
the act may waive such right in writ-
ing. Where parties are directed by any 
rule in these regulations to file a re-
sponsive pleading on or before a speci-
fied time, any party who fails to file 
such responsive pleading by the time 
specified, may be deemed to have 
waived his right to a hearing. Unless 
all parties to a proceeding who are en-
titled to a hearing waive, or are 
deemed to have waived such right, a 
hearing will be held. 

§ 4.1116 Status of notices of violation 
and orders of cessation pending re-
view by the Office of Hearings and 
Appeals. 

Except where temporary relief is 
granted pursuant to section 525(c) or 
section 526(c) of the act, notices of vio-
lation and orders of cessation issued 
under the act shall remain in effect 
during the pendency of review before 
an administrative law judge or the 
Board. 

§ 4.1117 Reconsideration. 
A party may file a petition for recon-

sideration from an order or decision of 
an ALJ or the Board as follows: 

(a) A petition for reconsideration 
from an order or decision of an ALJ 
may only be filed in accordance with 
the provisions of § 4.130 of this part, ex-
cept that a petition for reconsideration 
may not be filed in an expedited review 
proceeding under § 4.1180 or in a suspen-
sion or revocation proceeding under 
§ 4.1190. 

(b) A petition for reconsideration 
from an order or decision of the Board 
may only be filed in accordance with 
the provisions of § 4.415 of this part. 

[90 FR 2430, Jan. 10, 2025] 

HEARINGS AND DISCOVERY 

§ 4.1120 Presiding officers. 

(a) General rules. The general proce-
dural rules for practice before DCHD at 
§§ 4.100 through 4.131 of this part govern 
practice and procedure in addition to 
the specific rules set forth in subpart 
L. 

(b) Presiding officer. An ALJ will pre-
side over any hearings required by the 
act to be conducted pursuant to 5 
U.S.C. 554. The ALJ has the authority 
to conduct the proceeding in an orderly 
and judicial manner and may take any 
action authorized by the act, subpart C 
of this part, subpart L of this part, or 
5 U.S.C. 554–57. 

[90 FR 2430, Jan. 10, 2025] 

§ 4.1121 Initial orders and decisions. 

(a) An initial order or decision dis-
posing of a case must contain: 

(1) Findings of fact and conclusions 
of law as well as the reasons for those 
findings and conclusions as they relate 
to all material issues of fact, law, and 
discretion presented on the record; and 

(2) An order granting or denying the 
relief. 

(b) An initial order or decision will 
become final if that order or decision is 
not timely appealed to the Board under 
§ 4.1270 or § 4.1271, unless the ALJ ac-
cepts a petition for reconsideration for 
further analysis under §§ 4.1117 and 4.130 
of this part. 

[90 FR 2430, Jan. 10, 2025] 

§ 4.1122 Termination of jurisdiction. 

Except as otherwise provided in these 
regulations, the jurisdiction of an ALJ 
will terminate upon: 

(a) The filing of a notice of appeal 
from an initial decision or other order 
dispositive of the proceeding; 

(b) The issuance of an order by the 
Board granting a petition for review; or 
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(c) The expiration of the time period 
within which a petition for review or 
an appeal to the Board may be filed. 

[90 FR 2430, Jan. 10, 2025] 

PETITIONS FOR REVIEW OF PROPOSED 
ASSESSMENTS OF CIVIL PENALTIES 

§ 4.1150 Who may file. 

Any person charged with a civil pen-
alty may file a petition for review of a 
proposed assessment of that penalty 
with DCHD, 801 North Quincy Street, 
Arlington, Va. 22203. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002] 

§ 4.1151 Time for filing. 

(a) A petition for review of a pro-
posed assessment of a civil penalty 
must be filed within 30 days of receipt 
of the proposed assessment; or 

(b) If a timely request for a con-
ference has been made pursuant to 30 
CFR 723.18 or 845.18, a petition for re-
view must be filed within 30 days from 
service of notice by the conference offi-
cer that the conference is deemed com-
pleted. 

(c) No extension of time will be 
granted for filing a petition for review 
of a proposed assessment of a civil pen-
alty as required by paragraph (a) or (b) 
of this section. If a petition for review 
is not filed within the time period pro-
vided in paragraph (a) or (b) of this sec-
tion, the appropriateness of the 
amount of the penalty, and the fact of 
the violation if there is no proceeding 
pending under section 525 of the Act to 
review the notice of violation or ces-
sation order involved, shall be deemed 
admitted, the petition shall be dis-
missed, and the civil penalty assessed 
shall become a final order of the Sec-
retary. 

[43 FR 34386, Aug. 3, 1978, as amended at 51 
FR 16321, May 2, 1986; 59 FR 1488, Jan. 11, 
1994] 

§ 4.1152 Contents of petition; payment 
required. 

(a) The petition shall include— 
(1) A short and plain statement indi-

cating the reasons why either the 
amount of the penalty or the fact of 
the violation is being contested; 

(2) If the amount of penalty is being 
contested based upon a misapplication 
of the civil penalty formula, a state-
ment indicating how the civil penalty 
formula contained in 30 CFR part 723 or 
845 was misapplied, along with a pro-
posed civil penalty utilizing the civil 
penalty formula; 

(3) Identification by number of all 
violations being contested; 

(4) The identifying number of the 
cashier’s check, certified check, bank 
draft, personal check, or bank money 
order accompanying the petition; and 

(5) A request for a hearing site. 
(b) The petition shall be accompanied 

by— 
(1) Full payment of the proposed as-

sessment in the form of a cashier’s 
check, certified check, bank draft, per-
sonal check or bank money order made 
payable to—Assessment Office, OSM— 
to be placed in an escrow account pend-
ing final determination of the assess-
ment; and 

(2) On the face of the payment an 
identification by number of the viola-
tions for which payment is being ten-
dered. 

(c) As required by section 518(c) of 
the act, failure to make timely pay-
ment of the proposed assessment in full 
shall result in a waiver of all legal 
rights to contest the violation or the 
amount of the penalty. 

(d) No extension of time will be 
granted for full payment of the pro-
posed assessment. If payment is not 
made within the time period provided 
in § 4.1151 (a) or (b), the appropriateness 
of the amount of the penalty, and the 
fact of the violation if there is no pro-
ceeding pending under section 525 of 
the Act of review the notice of viola-
tion or cessation order involved, shall 
be deemed admitted, the petition shall 
be dismissed, and the civil penalty as-
sessed shall become a final order of the 
Secretary. 

[43 FR 34386, Aug. 3, 1978, as amended at 51 
FR 16321, May 2, 1986; 59 FR 1488, Jan. 11, 
1994] 

§ 4.1153 Answer. 

OSM shall have 30 days from receipt 
of a copy of the petition within which 
to file an answer to the petition with 
DCHD. 
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§ 4.1154 Review of waiver determina-
tion. 

(a) Within 10 days of the filing of a 
petition under this part, petitioner 
may move the administrative law 
judge to review the granting or denial 
of a waiver of the civil penalty formula 
pursuant to 30 CFR 723.16 or 845.16. 

(b) The motion shall contain a state-
ment indicating all alleged facts rel-
evant to the granting or denial of the 
waiver; 

(c) Review shall be limited to the 
written determination of the Director 
of OSM granting or denying the waiver, 
the motion and responses to the mo-
tion. The standard of review shall be 
abuse of discretion. 

(d) If the administrative law judge 
finds that the Director of OSM abused 
his discretion in granting or denying 
the waiver, the administrative law 
judge shall hold the hearing on the pe-
tition for review of the proposed assess-
ment required by section 518(b) of the 
act and make a determination pursu-
ant to § 4.1157. 

[43 FR 34386, Aug. 3, 1978, as amended at 59 
FR 1488, Jan. 11, 1994] 

§ 4.1155 Burdens of proof in civil pen-
alty proceedings. 

In civil penalty proceedings, OSM 
shall have the burden of going forward 
to establish a prima facie case as to the 
fact of the violation and the amount of 
the civil penalty and the ultimate bur-
den of persuasion as to the amount of 
the civil penalty. The person who peti-
tioned for review shall have the ulti-
mate burden of persuasion as to the 
fact of the violation. 

[53 FR 47694, Nov. 25, 1988] 

§ 4.1156 Summary disposition. 
(a) In a civil penalty proceeding 

where the person against whom the 
proposed civil penalty is assessed fails 
to comply on time with any prehearing 
order of an administrative law judge, 
the administrative law judge shall 
issue an order to show cause why— 

(1) That person should not be deemed 
to have waived his right to a hearing; 
and 

(2) The proceedings should not be dis-
missed and referred to the assessment 
officer. 

(b) If the order to show cause is not 
satisfied as required, the administra-
tive law judge shall order the pro-
ceedings summarily dismissed and 
shall refer the case to the assessment 
officer who shall enter the assessment 
as the final order of the Department. 

(c) Where the person against whom 
the proposed civil penalty is assessed 
fails to appear at a hearing, that per-
son will be deemed to have waived his 
right to a hearing and the administra-
tion law judge may assume for pur-
poses of the assessment— 

(1) That each violation listed in the 
notice of violation or order occurred; 
and 

(2) The truth of any facts alleged in 
such notice or order. 

(d) In order to issue an initial deci-
sion assessing the appropriate penalty 
when the person against whom the pro-
posed civil penalty is assessed fails to 
appear at the hearing, an administra-
tive law judge shall either conduct an 
ex parte hearing or require OSM to fur-
nish proposed findings of fact and con-
clusions of law. 

(e) Nothing in this section shall be 
construed to deprive the person against 
whom the penalty is assessed of his op-
portunity to have OSM prove the viola-
tions charged in open hearing with con-
frontation and cross-examination of 
witnesses, except where that person 
fails to comply with a prehearing order 
or fails to appear at the scheduled 
hearing. 

§ 4.1157 Determination by administra-
tive law judge. 

(a) The administrative law judge 
shall incorporate in his decision con-
cerning the civil penalty, findings of 
fact on each of the four criteria set 
forth in 30 CFR 723.13 or 845.13, and con-
clusions of law. 

(b) If the administrative law judge 
finds that— 

(1) A violation occurred or that the 
fact of violation is uncontested, he 
shall establish the amount of the pen-
alty, but in so doing, he shall adhere to 
the point system and conversion table 
contained in 30 CFR 723.13 and 723.14 or 
845.13 and 845.14, except that the admin-
istrative law judge may waive the use 
of such point system where he deter-
mines that a waiver would further 
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abatement of violations of the Act. 
However, the administrative law judge 
shall not waive the use of the point 
system and reduce the proposed assess-
ment on the basis of an argument that 
a reduction in the proposed assessment 
could be used to abate other violations 
of the Act; or 

(2) No violation occurred, he shall 
issue an order that the proposed assess-
ment be returned to the petitioner. 

(c) If the administrative law judge 
makes a finding that no violation oc-
curred or if the administrative law 
judge reduces the amount of the civil 
penalty below that of the proposed as-
sessment and a timely petition for re-
view of his decision is not filed with 
the Board or the Board refuses to grant 
such a petition, the Department of the 
Interior shall have 30 days from the ex-
piration of the date for filing a petition 
with the Board if no petition is filed, or 
30 days from the date the Board refuses 
to grant such a petition, within which 
to remit the appropriate amount to the 
person who made the payment, with in-
terest at the rate of 6 percent, or at the 
prevailing Department of the Treasury 
rate, whichever is greater. 

(d) If the administrative law judge in-
creases the amount of the civil penalty 
above that of the proposed assessment, 
the administrative law judge shall 
order payment of the appropriate 
amount within 30 days of receipt of the 
decision. 

[43 FR 34386, Aug. 3, 1978, as amended at 59 
FR 1488, Jan. 11, 1994] 

§ 4.1158 Appeals. 
Any party may petition the Board to 

review the decision of an administra-
tive law judge concerning an assess-
ment according to the procedures set 
forth in § 4.1270. 

REVIEW OF SECTION 521 NOTICES OF 
VIOLATION AND ORDERS OF CESSATION 

§ 4.1160 Scope. 
These regulations govern applica-

tions for review of— 
(a) Notices of violation or the modi-

fication, vacation, or termination of a 
notice of violation under section 
521(a)(3) of the Act; and 

(b) Orders of cessation which are not 
subject to expedited review under 

§ 4.1180 or the modification, vacation, 
or termination of such an order of ces-
sation under section 521(a)(2) or section 
521(a)(3). 

§ 4.1161 Who may file. 

A permittee issued a notice or order 
by the Secretary pursuant to the provi-
sions of section 521(a)(2) or section 
521(a)(3) of the Act or any person hav-
ing an interest which is or may be ad-
versely affected by a notice or order 
subject to review under § 4.1160 may file 
an application for review with DCHD. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5795, Jan. 30, 
2023] 

§ 4.1162 Time for filing. 

(a) Any person filing an application 
for review under § 4.1160 et seq. shall file 
that application within 30 days of the 
receipt of a notice or order or within 30 
days of receipt of notice of modifica-
tion, vacation, or termination of such a 
notice or order. Any person not served 
with a copy of the document shall file 
the application for review within 40 
days of the date of issuance of the doc-
ument. 

(b) No extension of time will be 
granted for filing an application for re-
view as provided by paragraph (a) of 
this section. If an application for re-
view is not filed within the time period 
provided in paragraph (a) of this sec-
tion, the application shall be dis-
missed. 

[51 FR 16321, May 2, 1986] 

§ 4.1163 Effect of failure to file. 

Failure to file an application for re-
view of a notice of violation or order of 
cessation shall not preclude chal-
lenging the fact of violation during a 
civil penalty proceeding. 

§ 4.1164 Contents of application. 

Any person filing an application for 
review shall incorporate in that appli-
cation regarding each claim for relief— 

(a) A statement of facts entitling 
that person to administrative relief; 

(b) A request for specific relief; 
(c) A copy of any notice or order 

sought to be reviewed; 
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(d) A statement as to whether the 
person requests or waives the oppor-
tunity for an evidentiary hearing; and 

(e) Any other relevant information. 

§ 4.1165 Answer. 

(a) Where an application for review is 
filed by a permittee, OSM as well as 
any other person granted leave to in-
tervene pursuant to § 4.1110 shall file an 
answer within 20 days of service of a 
copy of such application. 

(b) Where an application for review is 
filed by a person other than a per-
mittee, the following shall file an an-
swer within 20 days of service of a copy 
of such application— 

(1) OSM; 
(2) The permittee; or 
(3) Any other person granted leave to 

intervene pursuant to § 4.1110. 

§ 4.1166 Contents of answer. 

An answer to an application for re-
view shall incorporate— 

(a) A statement specifically admit-
ting or denying the alleged facts stated 
by the applicant; 

(b) A statement of any other relevant 
facts; 

(c) A statement whether an evi-
dentiary hearing is requested or 
waived; and 

(d) Any other relevant information. 

§ 4.1167 Notice of hearing. 

Pursuant to section 525(a)(2) of the 
act, the applicant and other interested 
persons shall be given written notice of 
the time and place of the hearing at 
least 5 working days prior thereto. 

§ 4.1168 Amendments to pleadings. 

(a) An application for review may be 
amended once as a matter of right 
prior to the filing of an answer and 
thereafter by leave of the administra-
tive law judge upon proper motion. 

(b) Upon receipt of an initial or 
amended application for review or sub-
sequent to granting leave to amend, 
the administrative law judge shall 
issue an order setting a time for filing 
an amended answer if the judge deter-
mines that such an answer is appro-
priate. 

§ 4.1169 Failure to state a claim. 
Upon proper motion or after the 

issuance of an order to show cause by 
the administrative law judge, an ad-
ministrative law judge may dismiss at 
any time an application for review 
which fails to state a claim upon which 
administrative relief may be granted. 

§ 4.1170 Related notices or orders. 
(a) An applicant for review shall file 

a copy of any subsequent notice or 
order which modifies, vacates, or ter-
minates the notice or order sought to 
be reviewed within 10 days of receipt. 

(b) An applicant for review of a no-
tice shall file a copy of an order of ces-
sation for failure timely to abate the 
violation which is the subject of the 
notice under review within 10 days of 
receipt of such order. 

(c) If an applicant for review desires 
to challenge any subsequent notice or 
order, the applicant must file a sepa-
rate application for review. 

(d) Applications for review of related 
notices or orders are subject to consoli-
dation. 

§ 4.1171 Burden of proof in review of 
section 521 notices or orders. 

(a) In review of section 521 notices of 
violation or orders of cessation or the 
modification, vacation, or termination 
thereof, including expedited review 
under § 4.1180, OSM shall have the bur-
den of going forward to establish a 
prima facie case as to the validity of 
the notice, order, or modification, va-
cation, or termination thereof. 

(b) The ultimate burden of persuasion 
shall rest with the applicant for re-
view. 

EXPEDITED REVIEW OF SECTION 521(a)(2) 
OR 521(a)(3) ORDERS OF CESSATION 

§ 4.1180 Purpose. 
The purpose of §§ 4.1180–4.1187 is to 

govern applications filed under section 
525(b) of the act for expedited review of 
orders of cessation for which tem-
porary relief has not been granted 
under section 525(c) or section 526(c) of 
the act. If a person is qualified to re-
ceive a 30-day decision under these reg-
ulations, he may waive that right and 
file an application under § 4.1164, and 
the procedures in § 4.1160 et seq. shall 
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apply. If there is a waiver as set forth 
in § 4.1186, the final administrative de-
cision shall be issued within 120 days of 
the filing of the application. 

§ 4.1181 Who may file. 
(a) An application for review of an 

order of cessation may be filed under 
this section, whenever temporary relief 
has not been granted under section 
525(c) or section 526(c) of the act, by— 

(1) A permittee who has been issued 
an order of cessation under section 
521(a)(2) or section 521(a)(3) of the act; 
or 

(2) Any person having an interest 
which is or may be adversely affected 
by the issuance of an order of cessation 
under section 521(a)(2) or section 
521(a)(3) of the act. 

(b) A permittee or any person having 
an interest which is or may be ad-
versely affected by a section 521(a)(2) 
or section 521(a)(3) order of cessation 
waives his right to expedited review 
upon being granted temporary relief 
pursuant to section 525(c) or section 
526(c) of the act. 

§ 4.1182 Where to file. 
The application shall be filed in 

DCHD. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5795, Jan. 30, 
2023] 

§ 4.1183 Time for filing. 
(a) Any person intending to file an 

application for expedited review under 
section 525(b) of the act shall notify the 
field solicitor, Department of the Inte-
rior, for the region in which the mine 
site is located, within 15 days of receipt 
of the order. Any person not served 
with a copy of the order shall file no-
tice of intention to file an application 
for review within 20 days of the date of 
issuance of the order. 

(b) Any person filing an application 
for review under § 4.1184 shall file the 
application within 30 days of receipt of 
the order. Any person not served with a 
copy of the order shall file an applica-
tion for review within 40 days of the 
date of issuance of the order. 

§ 4.1184 Contents of application. 
(a) Any person filing an application 

for expedited review under section 

525(b) of the act shall incorporate in 
that application regarding each claim 
for relief— 

(1) A statement of facts entitling 
that person to administrative relief; 

(2) A request for specific relief; 
(3) A specific statement which delin-

eates each issue to be addressed by the 
applicant during the expedited pro-
ceeding; 

(4) A copy of the order sought to be 
reviewed; 

(5) A list identifying each of appli-
cant’s witnesses by name, address, and 
place of employment, including expert 
witnesses and the area of expertise to 
which they will address themselves at 
the hearing, and a detailed summary of 
their testimony; 

(6) Copies of all exhibits and other 
documentary evidence that the appli-
cant intends to introduce as evidence 
at the hearing and descriptions of all 
physical exhibits and evidence which is 
not capable of being copied or at-
tached; and 

(7) Any other relevant information. 
(b) If any applicant fails to comply 

with all the requirements of § 4.1184(a), 
the administrative law judge may find 
that the applicant has waived the 30- 
day decision requirement or the admin-
istrative law judge shall order that the 
application be perfected and the appli-
cation shall not be considered filed for 
purposes of the 30-day decision until 
perfected. Failure to timely comply 
with the administrative law judge’s 
order shall constitute a waiver of the 
30-day decision. 

§ 4.1185 Computation of time for deci-
sion. 

In computing the 30-day time period 
for administrative decision, inter-
mediate Saturdays, Sundays, Federal 
legal holidays, and other nonbusiness 
days shall be excluded in the computa-
tion. 

§ 4.1186 Waiver of the 30-day decision 
requirement. 

(a) Any person qualified to receive a 
30-day decision may waive that right— 

(1) By filing an application pursuant 
to § 4.1160–71; 

(2) By failing to comply with all the 
requirements of § 4.1184(a); or 

(3) In accordance with § 4.1187(j). 

VerDate Sep<11>2014 11:48 Mar 30, 2026 Jkt 265200 PO 00000 Frm 00181 Fmt 8010 Sfmt 8010 Y:\SGML\265200.XXX 265200eh
ill

 o
n 

D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



172 

43 CFR Subtitle A (10–1–25 Edition) § 4.1187 

(b) Any person qualified to receive a 
30-day decision shall waive that right— 

(1) By obtaining temporary relief 
pursuant to section 525(c) or section 
526(c) of the act; 

(2) By failing to perfect an applica-
tion pursuant to § 4.1184(b); or 

(3) In accordance with § 4.1187(i). 

§ 4.1187 Procedure if 30-day decision 
requirement is not waived. 

If the applicant does not waive the 
30-day decision requirement of section 
525(b) of the act, the following special 
rules shall apply— 

(a) The applicant shall serve all 
known parties with a copy of the appli-
cation simultaneously with the filing 
of the application with OHA. If service 
is accomplished by mail, the applicant 
shall inform all known parties by tele-
phone at the time of mailing that an 
application is being filed and shall in-
form the administrative law judge by 
telephone that such notice has been 
given. However, no ex parte commu-
nication as to the merits of the pro-
ceeding may be conducted with the ad-
ministrative law judge. 

(b) Any party desiring to file a re-
sponse to the application for review 
shall file a written response within 5 
working days of service of the applica-
tion. 

(c) If the applicant has requested a 
hearing, the administrative law judge 
shall act immediately upon receipt of 
the application to notify the parties of 
the time and place of the hearing at 
least 5 working days prior to the hear-
ing date. 

(d) The administrative law judge may 
require the parties to submit proposed 
findings of fact and conclusions of law 
at the hearing which may be orally 
supplemented on the record at the 
hearing or, where proposed findings of 
fact and conclusions of law have not 
been submitted at the hearing, they 
may be orally presented for the record 
at the hearing. 

(e) The administrative law judge 
shall make an initial decision. He shall 
either rule from the bench on the appli-
cation, orally stating the reasons for 
his decision or he shall issue a written 
decision. If the administrative law 
judge makes an oral ruling, his ap-
proval of the record of the hearing 

shall constitute his written decision. 
The decision of the administrative law 
judge must be issued within 15 days of 
the filing of the perfected application 
under § 4.1184. 

(f) If any party desires to appeal to 
the Board, such party shall— 

(1) If the administrative law judge 
makes an oral ruling, make an oral 
statement, within a time period as di-
rected by the administrative law judge, 
that the decision is being appealed and 
request that the administrative law 
judge certify the record to the Board; 
or 

(2) If the administrative law judge 
issues a written decision after the close 
of the hearing, file a notice of appeal 
with the administrative law judge and 
with the Board within 2 working days 
of receipt of the administrative law 
judge’s decision. 

(g) If the decision of the administra-
tive law judge is appealed, the Board 
shall act immediately to issue an expe-
dited briefing schedule, and the Board 
shall act expeditiously to review the 
record and issue its decision. The deci-
sion of the Board must be issued within 
30 days of the date the perfected appli-
cation is filed with OHA pursuant to 
§ 4.1184. 

(h) If all parties waive the oppor-
tunity for a hearing and the adminis-
trative law judge determines that a 
hearing is not necessary, but the appli-
cant does not waive the 30-day decision 
requirement, the administrative law 
judge shall issue an initial decision on 
the application within 15 days of re-
ceipt of the application. The decision 
shall contain findings of fact and an 
order disposing of the application. The 
decision shall be served upon all the 
parties and the parties shall have 2 
working days from receipt of such deci-
sion within which to appeal to the 
Board. The Board shall issue its deci-
sion within 30 days of the date the per-
fected application is filed with OHA 
pursuant to § 4.1184. 

(i) If at any time after the initiation 
of this expedited procedure, the appli-
cant requests a delay or acts in a man-
ner so as to frustrate the expeditious 
nature of this proceeding or fails to 
comply with any requirement of 
§ 4.1187(a), such action shall constitute 

VerDate Sep<11>2014 11:48 Mar 30, 2026 Jkt 265200 PO 00000 Frm 00182 Fmt 8010 Sfmt 8010 Y:\SGML\265200.XXX 265200eh
ill

 o
n 

D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



173 

Office of the Secretary, Interior § 4.1194 

a waiver of the 30-day requirement of 
section 525(b) of the act. 

(j) If the applicant seeks to offer wit-
nesses, exhibits, or testimony at the 
hearing in addition to those identified, 
submitted, described, or summarized in 
the application for expedited review 
perfected in accordance with the re-
quirements of § 4.1184, upon objection 
by an opposing party to such offer, the 
administrative law judge may allow 
such objecting party additional time in 
order to prepare for cross-examination 
of unidentified witnesses or to identify 
and prepare rebuttal evidence or other-
wise uncover any additional prejudice 
which may result to such party. The 
administrative law judge may rule that 
the running of the 30-day time for deci-
sion is stayed for the period of any ad-
ditional time allowed pursuant to this 
subsection or may determine that the 
applicant has waived his right to the 
30-day decision. 

PROCEEDINGS FOR SUSPENSION OR REV-
OCATION OF PERMITS UNDER SECTION 
521(a)(4) OF THE ACT 

§ 4.1190 Initiation of proceedings. 

(a) A proceeding on a show cause 
order issued by the Director of OSM 
pursuant to section 521(a)(4) of the Act 
shall be initiated by the Director of 
OSM filing a copy of such an order with 
DCHD, promptly after the order is 
issued to the permittee. 

(b) A show cause order filed with 
OHA shall set forth— 

(1) A list of the unwarranted or will-
ful violations which contribute to a 
pattern of violations; 

(2) A copy of each order or notice 
which contains one or more of the vio-
lations listed as contributing to a pat-
tern of violations; 

(3) The basis for determining the ex-
istence of a pattern or violations; and 

(4) Recommendations whether the 
permit should be suspended or revoked, 
including the length and terms of a 
suspension. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 67 FR 61510, Oct. 1, 2002; 
88 FR 5795, Jan. 30, 2023] 

§ 4.1191 Answer. 

The permittee shall have 30 days 
from receipt of the order within which 
to file an answer with DCHD. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5795, Jan. 30, 2023] 

§ 4.1192 Contents of answer. 

The permittee’s answer to a show 
cause order shall contain a statement 
setting forth— 

(a) The reasons in detail why a pat-
tern of violations does not exist or has 
not existed, including all reasons for 
contesting— 

(1) The fact of any of the violations 
alleged by OSM as constituting a pat-
tern of violations; 

(2) The willfulness of such violations; 
or 

(3) Whether such violations were 
caused by the unwarranted failure of 
the permittee; 

(b) All mitigating factors the per-
mittee believes exist in determining 
the terms of the revocation or the 
length and terms of the suspension; 

(c) Any other alleged relevant facts; 
and 

(d) Whether a hearing on the show 
cause order is desired. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 61510, Oct. 1, 2002] 

§ 4.1193 Notice of hearing. 

If a hearing on the show cause order 
is requested, or if no hearing is re-
quested but the administrative law 
judge determines that a hearing is nec-
essary, the administrative law judge 
shall give thirty days written notice of 
the date, time, and place of the hearing 
to the Director, the permittee, the 
State regulatory authority, if any, and 
any intervenor. 

[67 FR 61510, Oct. 1, 2002] 

§ 4.1194 Burden of proof in suspension 
or revocation proceedings. 

In proceedings to suspend or revoke a 
permit, OSM shall have the burden of 
going forward to establish a prima 
facie case for suspension or revocation 
of the permit. The ultimate burden of 
persuasion that the permit should not 
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be suspended or revoked shall rest with 
the permittee. 

[43 FR 34386, Aug. 3, 1978. Redesignated at 67 
FR 61510, Oct. 1, 2002] 

§ 4.1195 Determination by the adminis-
trative law judge. 

(a) Upon a determination by the ad-
ministrative law judge that a pattern 
of violations exists or has existed, the 
administrative law judge shall order 
the permit either suspended or re-
voked. In making such a determina-
tion, the administrative law judge need 
not find that all the violations listed in 
the show cause order occurred, but 
only that sufficient violations occurred 
to establish a pattern. 

(b) If the permit is suspended, the 
minimum suspension period shall be 3 
working days unless the administrative 
law judge finds that imposition of the 
minimum suspension period would re-
sult in manifest injustice and would 
not further the purposes of the act. 
Also, the administrative law judge may 
impose preconditions to be satisfied 
prior to the suspension being lifted. 

(c) The decision of the administrative 
law judge shall be issued within 20 days 
following the date the hearing record is 
closed by the administrative law judge 
or within 20 days of receipt of the an-
swer, if no hearing is requested by any 
party and the administrative law judge 
determines that no hearing is nec-
essary. 

(d) At any stage of a suspension or 
revocation proceeding being conducted 
by an administrative law judge, the 
parties may enter into a settlement, 
subject to the approval of the adminis-
trative law judge. 

[43 FR 34386, Aug. 3, 1978. Redesignated and 
amended at 67 FR 61510, Oct. 1, 2002] 

§ 4.1196 Summary disposition. 

(a) In a proceeding under this section 
where the permittee fails to appear at 
a hearing, the permittee shall be 
deemed to have waived his right to a 
hearing and the administrative law 
judge may assume for purposes of the 
proceeding that— 

(1) Each violation listed in the order 
occurred; 

(2) Such violations were caused by 
the permittee’s unwarranted failure or 
were willfully caused; and 

(3) A pattern of violations exists. 
(b) In order to issue an initial deci-

sion concerning suspension or revoca-
tion of the permit when the permittee 
fails to appear at the hearing, the ad-
ministrative law judge shall either 
conduct an ex parte hearing or require 
OSM to furnish proposed findings of 
fact and conclusions of law. 

[43 FR 34386, Aug. 3, 1978. Redesignated at 67 
FR 61510, Oct. 1, 2002] 

§ 4.1197 Appeals. 

Any party desiring to appeal the de-
cision of the administrative law judge 
shall have 5 days from receipt of the 
administrative law judge’s decision 
within which to file a notice of appeal 
with the Board. The Board shall act 
immediately to issue an expedited 
briefing schedule. The decision of the 
Board shall be issued within 60 days of 
the date the hearing record is closed by 
the administrative law judge or, if no 
hearing is held, within 60 days of the 
date the answer is filed. 

[43 FR 34386, Aug. 3, 1978. Redesignated at 67 
FR 61510, Oct. 1, 2002] 

APPLICATIONS FOR REVIEW OF ALLEGED 
DISCRIMINATORY ACTS UNDER SECTION 
703 OF THE ACT 

§ 4.1200 Filing of the application for 
review with the Office of Hearings 
and Appeals. 

(a) Pursuant to 30 CFR 865.13, within 
7 days of receipt of an application for 
review of alleged discriminatory acts, 
OSM shall file a copy of the application 
in DCHD. OSM shall also file in DCHD, 
a copy of any answer submitted in re-
sponse to the application for review. 

(b) The application for review, as 
filed in DCHD, shall be held in suspense 
until one of the following takes place— 

(1) A request for temporary relief is 
filed pursuant to § 4.1203; 

(2) A request is made by OSM for the 
scheduling of a hearing pursuant to 30 
CFR 865.14(a); 

(3) A request is made by the appli-
cant for the scheduling of a hearing 
pursuant to 30 CFR 865.14(a); 
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(4) A request is made by the appli-
cant for the scheduling of a hearing 
pursuant to 30 CFR 865.14(b); 

(5) A request is made by OSM that 
OHA close the case because OSM, the 
applicant, and the alleged discrimi-
nating person have entered into an 
agreement in resolution of the dis-
criminatory acts and there has been 
compliance with such agreement. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 67 FR 61510, Oct. 1, 2002; 
88 FR 5795, Jan. 30, 2023] 

§ 4.1201 Request for scheduling of a 
hearing. 

(a) If OSM determines that a viola-
tion of section 703(a) of the act has 
probably occurred and was not resolved 
at the informal conference, it shall file 
with DCHD, a request on behalf of the 
applicant that a hearing be scheduled. 
The request shall be filed within 10 
days of the completion of the informal 
conference, or where no conference is 
held, within 10 days following the 
scheduled conference. Where OSM 
makes such a request, it shall rep-
resent the applicant in the administra-
tive proceedings, unless the applicant 
desires to be represented by private 
counsel. 

(b) If OSM declines to request that a 
hearing be scheduled and to represent 
the applicant, it shall within 10 days of 
the completion of the informal con-
ference, or where no conference is held, 
within 10 days following the scheduled 
conference, notify the applicant of his 
right to request the scheduling of a 
hearing on his own behalf. An appli-
cant shall file a request for the sched-
uling of a hearing in DCHD, within 30 
days of service of such notice from 
OSM. 

(c) If no request for the scheduling of 
a hearing has been made pursuant to 
paragraph (a) or (b) of this section and 
60 days have elapsed from the filing of 
the application for review with OSM, 
the applicant may file on his own be-
half a request for the scheduling of a 
hearing with DCHD. Where such a re-
quest is made, the applicant shall pro-
ceed on his own behalf, but OSM may 
intervene pursuant to § 4.1110. 

[43 FR 34386, Aug. 3, 1978, as amended at 90 
FR 2430, Jan. 10, 2025] 

§ 4.1202 Response to request for the 
scheduling of a hearing. 

(a) Any person served with a copy of 
the request for the scheduling of a 
hearing shall file a response with 
DCHD, within 20 days of service of such 
request. 

(b) If the alleged discriminating per-
son has not filed an answer to the ap-
plication, such person shall include 
with the response to the request for the 
scheduling of a hearing, a statement 
specifically admitting or denying the 
alleged facts set forth in the applica-
tion. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5795, Jan. 30, 2023] 

§ 4.1203 Application for temporary re-
lief from alleged discriminatory 
acts. 

(a) On or after 10 days from the filing 
of an application for review under this 
part, any party may file an application 
for temporary relief from alleged dis-
criminatory acts. 

(b) The application shall be filed in 
DCHD. 

(c) The application shall include— 
(1) A detailed written statement set-

ting forth the reasons why relief should 
be granted; 

(2) A showing that the complaint of 
discrimination was not frivolously 
brought; 

(3) A description of any exigent cir-
cumstances justifying temporary re-
lief; and 

(4) A statement of the specific relief 
requested. 

(d) All parties to the proceeding to 
which the application relates shall 
have 5 days from receipt of the applica-
tion to file a written response. 

(e) The administrative law judge may 
convene a hearing on any issue raised 
by the application if he deems it appro-
priate. 

(f) The administrative law judge 
shall expeditiously issue an order or 
decision granting or denying such re-
lief. 

(g) If all parties consent, before or 
after the commencement of any hear-
ing on the application for temporary 
relief, the administrative law judge 
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may order the hearing on the applica-
tion for review of alleged discrimina-
tory - acts to be advanced and consoli-
dated with the hearing on the applica-
tion for temporary relief. 

[36 FR 7186, Apr. 15, 1971, as amended at 88 
FR 5795, Jan. 30, 2023] 

§ 4.1204 Determination by administra-
tive law judge. 

Upon a finding of a violation of sec-
tion 703 of the act or 30 CFR 865.11, the 
administrative law judge shall order 
the appropriate affirmative relief, in-
cluding but not limited to— 

(a) The rehiring or reinstatement of 
the applicant to his former position 
with full rights and privileges, full 
backpay, and any special damages sus-
tained as a result of the discrimina-
tion; and 

(b) All other relief which the admin-
istrative law judge deems appropriate 
to abate the violation or to prevent re-
currence of discrimination. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 61510, Oct. 1, 2002] 

§ 4.1205 Appeals. 
Any party aggrieved by a decision of 

an administrative law judge concerning 
an application for review of alleged dis-
criminatory acts may appeal to the 
Board under procedures set forth in 
§ 4.1271 et seq. 

APPLICATIONS FOR TEMPORARY RELIEF 

§ 4.1260 Scope. 
These regulations contain the proce-

dures for seeking temporary relief in 
section 525 review proceedings under 
the act. The special procedures for 
seeking temporary relief from an order 
of cessation are set forth in § 4.1266. 
Procedures for seeking temporary re-
lief from alleged discrimina- tory acts 
are covered in § 4.1203. 

§ 4.1261 When to file. 
An application for temporary relief 

may be filed by any party to a pro-
ceeding at any time prior to decision 
by an administrative law judge. 

§ 4.1262 Where to file. 
The application shall be filed with 

the administrative law judge to whom 

the case has been assigned. If no as-
signment has been made, the applica-
tion shall be filed in DCHD. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5795, Jan. 30, 
2023] 

§ 4.1263 Contents of application. 

The application shall include— 
(a) A detailed written statement set-

ting forth the reasons why relief should 
be granted; 

(b) A showing that there is a substan-
tial likelihood that the findings and 
decision of the administrative law 
judge in the matters to which the ap-
plication relates will be favorable to 
the applicant; 

(c) A statement that the relief sought 
will not adversely affect the health or 
safety of the public or cause signifi-
cant, imminent environmental harm to 
land, air, or water resources; 

(d) If the application relates to an 
order of cessation issued pursuant to 
section 521(a)(2) or section 521(a)(3) of 
the act, a statement of whether the re-
quirement of section 525(c) of the act 
for decision on the application within 5 
days is waived; and 

(e) A statement of the specific relief 
requested. 

§ 4.1264 Response to application. 

(a) Except as provided in § 4.1266(b), 
all parties to the proceeding to which 
the application relates shall have 5 
days from the date of receipt of the ap-
plication to file a written response. 

(b) Except as provided in § 4.1266(b), 
the administrative law judge may hold 
a hearing on any issue raised by the ap-
plication if he deems it appropriate. 

§ 4.1265 Determination on application 
concerning a notice of violation 
issued pursuant to section 521(a)(3) 
of the act. 

Where an application has been filed 
requesting temporary relief from a no-
tice of violation issued under section 
521(a)(3) of the act, the administrative 
law judge shall expeditiously issue an 
order or decision granting or denying 
such relief. 
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§ 4.1266 Determination on application 
concerning an order of cessation. 

(a) If the 5-day requirement of sec-
tion 525(c) of the act is waived, the ad-
ministrative law judge shall expedi-
tiously conduct a hearing and render a 
decision on the application. 

(b) If there is no waiver of the 5-day 
requirement of section 525(c) of the act, 
the following special rules shall 
apply— 

(1) The 5-day time for decision shall 
not begin to run until the application 
is filed pursuant to § 4.1262 or a copy of 
the application is received by the field 
solicitor for the region in which the 
mine site subject to the order is lo-
cated, whichever occurs at a later date 
(see the OHA Standing Orders on Con-
tact Information for addresses); 

(2) The application shall include an 
affidavit stating that notice has been 
given to the field office of OSM serving 
the state in which the minesite subject 
to the order is located. The notice shall 
identify the mine, the mine operator, 
the date and number of the order from 
which relief is requested, the name of 
the OSM inspector involved, and the 
name and contact information of the 
applicant. OSMRE’s’ field offices’ con-
tact information is provided in the 
OHA Standing Orders on Contact Infor-
mation field offices and their numbers 
follow: 

(3) Prior to or at the hearing, the ap-
plicant shall file with the Hearings Di-
vision an affidavit stating the date 
upon which the copy of the application 
was delivered to the office of the field 
solicitor or the applicant may make an 
oral statement at the hearing setting 
forth that information. For purposes of 
the affidavit or statement the appli-
cant may rely upon telephone con-
firmation by the office of the field so-
licitor that the application was re-
ceived. 

(4) In addition to the service require-
ments of § 4.1266(b) (1) and (2), the appli-
cant shall serve any other parties with 
a copy of the application simulta-
neously with the filing of the applica-
tion. If service is accomplished by 
mail, the applicant shall inform such 
other parties by telephone at the time 
of mailing that an application is being 
filed, the contents of the application, 

and with whom the application was 
filed. 

(5) The field solicitor and all other 
parties may indicate their objection to 
the application by communicating such 
objection to the administrative law 
judge and the applicant by telephone. 
However, no ex parte communication 
as to the merits of the proceeding may 
be conducted with the administrative 
law judge. The field solicitor and all 
other parties shall simultaneously re-
duce their objections to writing. The 
written objections must be imme-
diately filed with the administrative 
law judge and immediately served upon 
the applicant. 

(6) Upon receipt of communication 
that there is an objection to the re-
quest, the administrative law judge 
shall immediately order a location, 
time, and date for the hearing by com-
municating such information to the 
field solicitor, all other parties, and 
the applicant by telephone. The admin-
istrative law judge shall reduce such 
communications to writing in the form 
of a memorandum to the file. 

(7) If a hearing is held— 
(i) The administrative law judge may 

require the parties to submit proposed 
findings of fact and conclusions of law 
at the hearing which may be orally 
supplemented on the record at the 
hearing or where written proposed find-
ings of fact and conclusions of law have 
not been submitted at the hearing, 
they may be orally presented for the 
record at the hearing. 

(ii) The administrative law judge 
shall either rule from the bench on the 
application, orally stating the reasons 
for his decision or he shall within 24 
hours of completion of the hearing 
issue a written decision. If the adminis-
trative law judge makes an oral ruling, 
his approval of the record of the hear-
ing shall constitute his written deci-
sion. 

(8) The order or decision of the ad-
ministrative law judge shall be issued 
within 5 working days of the receipt of 
the application for temporary relief. 

(9) If at any time after the initiation 
of this expedited procedure, the appli-
cant requests a delay or acts in a man-
ner so as to frustrate the expeditious 
nature of this proceeding or fails to 
supply the information required by 
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§ 4.1263 such action shall constitute a 
waiver of the 5-day requirement of sec-
tion 525(c) of the act. 

[43 FR 34386, Aug. 3, 1978, as amended at 49 
FR 7565, Mar. 1, 1984; 59 FR 1489, Jan. 11, 1994; 
67 FR 61510, Oct. 1, 2002; 88 FR 5795, Jan. 30, 
2023] 

§ 4.1267 Appeals. 
(a) Any party desiring to appeal a de-

cision of an administrative law judge 
granting temporary relief may appeal 
to the Board. 

(b) Any party desiring to appeal a de-
cision of an administrative law judge 
denying temporary relief may appeal 
to the Board or, in the alternative, 
may seek judicial review pursuant to 
section 526(a) of the act. 

(c) The Board shall issue an expedited 
briefing schedule and shall issue a deci-
sion on the appeal expeditiously. 

[43 FR 34386, Aug. 3, 1978, as amended at 45 
FR 50753, July 31, 1980] 

APPEALS TO THE BOARD FROM DECISIONS 
OR ORDERS OF ADMINISTRATIVE LAW 
JUDGES 

§ 4.1270 Petition for discretionary re-
view of a proposed civil penalty. 

(a) Any party may petition the Board 
to review an order or decision by an ad-
ministrative law judge disposing of a 
civil penalty proceeding under § 4.1150. 

(b) A petition under this section shall 
be filed on or before 30 days from the 
date of receipt of the order or decision 
sought to be reviewed and the time for 
filing may not be extended. 

(c) A petitioner under this section 
shall list the alleged errors of the ad-
ministrative law judge and shall attach 
a copy of the order or decision sought 
to be reviewed. 

(d) Any party may file with the 
Board a response to the petition for re-
view within 10 days of receipt of a copy 
of such petition. 

(e) Not later than 30 days from the 
filing of a petition under this section, 
the Board shall grant or deny the peti-
tion in whole or in part. 

(f) If the petition is granted, the rules 
in §§ 4.1273 through 4.1275 are applica-
ble, and the Board must use the point 
system and conversion table contained 
in 30 CFR part 723 or 845 in recalcu-
lating assessments. However, the Board 

has the same authority to waive the 
civil penalty formula as that granted 
to administrative law judges in 
§ 4.1157(b)(1). If the petition is denied, 
the decision of the administrative law 
judge is final for the Department, sub-
ject to § 4.5. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 61511, Oct. 1, 2002; 75 FR 64669, Oct. 20, 
2010] 

§ 4.1271 Notice of appeal. 

(a) Any aggrieved party may file a 
notice of appeal from an order or deci-
sion of an administrative law judge dis-
posing of a proceeding under §§ 4.1160 
through 4.1171, 4.1200 through 4.1205, 
4.1260 through 4.1267, 4.1290 through 
4.1296, and 4.1350 through 4.1356. 

(b) Except in an expedited review 
proceeding under § 4.1180, or in a sus-
pension or revocation proceeding under 
§ 4.1190, a notice of appeal shall be filed 
with the Board on or before 30 days 
from the date of receipt of the order or 
decision sought to be reviewed and the 
time for filing may not be extended. 

[43 FR 34386, Aug. 3, 1978, as amended at 59 
FR 1489, Jan. 11, 1994] 

§ 4.1272 Interlocutory appeals. 

(a) A party seeking permission to file 
an interlocutory appeal must comply 
with the requirements of §§ 4.122 and 
4.414 of this part. 

(b) Upon affirmance, reversal, or 
modification of the administrative law 
judge’s interlocutory ruling or order, 
the jurisdiction of the Board will ter-
minate, and the case will be remanded 
promptly to the administrative law 
judge for further proceedings. 

[90 FR 2430, Jan. 10, 2025] 

§ 4.1273 Briefs. 

(a) Unless the Board orders other-
wise, an appellant’s brief is due on or 
before 30 days from the date of receipt 
of notice by the appellant that the 
Board has agreed to exercise discre-
tionary review authority pursuant to 
§ 4.1270 or a notice of appeal is filed. 

(b) If any appellant fails to file a 
timely brief, an appeal under this part 
may be subject to summary dismissal. 

(c) An appellant shall state specifi-
cally the rulings to which there is an 
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objection, the reasons for such objec-
tions, and the relief requested. The 
failure to specify a ruling as objection-
able may be deemed by the Board as a 
waiver of objection. 

(d) Unless the Board orders other-
wise, within 20 days after service of ap-
pellant’s brief, any other party to the 
proceeding may file a brief. 

(e) If any argument is based upon the 
evidence of record and there is a failure 
to include specific record citations, 
when available, the Board need not 
consider the arguments. 

(f) Further briefing may take place 
by permission of the Board. 

(g) Unless the Board provides other-
wise, appellant’s brief shall not exceed 
50 typed pages and an appellee’s brief 
shall not exceed 25 typed pages. 

§ 4.1274 Remand. 
The Board may remand cases if fur-

ther proceedings are required. 

§ 4.1275 Final decisions. 
The Board may adopt, affirm, mod-

ify, set aside, or reverse any finding of 
fact, conclusion of law, or order of the 
administrative law judge. 

APPEALS TO THE BOARD FROM DECISIONS 
OF THE OFFICE OF SURFACE MINING 

§ 4.1280 Scope. 
This section is applicable to appeals 

from decisions of the Director of OSM 
concerning small operator exemptions 
under 30 CFR 710.12(h) and to other ap-
peals which are not required by the Act 
to be determined by formal adjudica-
tion under the procedures set forth in 5 
U.S.C. 554. 

§ 4.1281 Who may appeal. 
Any person who is or may be ad-

versely affected by a written decision 
of the Director of OSM or his delegate 
may appeal to the Board where the de-
cision specifically grants such right of 
appeal. 

§ 4.1282 Appeals; how taken. 
(a) A person appealing under this sec-

tion shall file a written notice of ap-
peal with the office of the OSM official 
whose decision is being appealed and at 
the same time shall send a copy of the 
notice to the Board of Land Appeals. 

(b) The notice of appeal shall be filed 
within 20 days from the date of receipt 
of the decision. If the person appealing 
has not been served with a copy of the 
decision, such appeal must be filed 
within 30 days of the date of the deci-
sion. 

(c) The notice of appeal shall indicate 
that an appeal is intended and must 
identify the decision being appealed. 
The notice should include the serial 
number or other identification of the 
case and the date of the decision. The 
notice of appeal may include a state-
ment of reasons for the appeal and any 
arguments the appellant desires to 
make. 

(d) If the notice of appeal did not in-
clude a statement of reasons for the ap-
peal, such a statement shall be filed 
with the Board within 20 days after the 
notice of appeal was filed. In any case, 
the appellant shall be permitted to file 
with the Board additional statements 
of reasons and written arguments or 
briefs within the 20-day period after fil-
ing the notice of appeal. 

[43 FR 34386, Aug. 3, 1978, as amended at 49 
FR 7565, Mar. 1, 1984; 67 FR 4368, Jan. 30, 2002; 
88 FR 5796, Jan. 30, 2023] 

§ 4.1283 Service. 
(a) The appellant shall serve person-

ally or by certified mail, return receipt 
requested, a copy of the notice of ap-
peal and a copy of any statement of 
reasons, written arguments, or other 
documents on each party within 15 
days after filing the document. Proof of 
service shall be filed with the Board 
within 15 days after service. 

(b) Failure to serve may subject the 
appeal to summary dismissal pursuant 
to § 4.1285. 

§ 4.1284 Answer. 
(a) Any party served with a notice of 

appeal who wishes to participate in the 
proceedings on appeal shall file an an-
swer with the Board within 20 days 
after service of the notice of appeal or 
statement of reasons where such state-
ment was not included in the notice of 
appeal. 

(b) If additional reasons, written ar-
guments or other documents are filed 
by the appellant, a party shall have 20 
days after service thereof within which 
to answer. The answer shall state the 
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reasons the party opposes or supports 
the appeal. 

§ 4.1285 Summary dismissal. 

An appeal shall be subject to sum-
mary dismissal, in the discretion of the 
Board, for failure to file or serve, upon 
all persons required to be served, a no-
tice of appeal or a statement of reasons 
for appeal. 

§ 4.1286 Motion for a hearing on an ap-
peal involving issues of fact. 

(a) Any party may file a motion that 
the Board refer a case to an adminis-
trative law judge for a hearing. The 
motion must state: 

(1) What specific issues of material 
fact require a hearing; 

(2) What evidence concerning these 
issues must be presented by oral testi-
mony, or be subject to cross-examina-
tion; 

(3) What witnesses need to be exam-
ined; and 

(4) What documentary evidence re-
quires explanation, if any. 

(b) In response to a motion under 
paragraph (a) of this section or on its 
own initiative, the Board may order a 
hearing if there are: 

(1) Any issues of material fact which, 
if proved, would alter the disposition of 
the appeal; or 

(2) Significant factual or legal issues 
remaining to be decided and the record 
without a hearing would be insufficient 
for resolving them. 

(c) If the Board orders a hearing, it 
must: 

(1) Specify the issues of fact upon 
which the hearing is to be held; and 

(2) Request the administrative law 
judge to issue: 

(i) Proposed findings of fact on the 
issues presented at the hearing; 

(ii) A recommended decision that in-
cludes findings of fact and conclusions 
of law; or 

(iii) A decision that will be final for 
the Department unless a notice of ap-
peal is filed. 

(d) If the Board orders a hearing, it 
may do one or more of the following: 

(1) Suspend the effectiveness of the 
decision under review pending a final 
Departmental decision on the appeal if 
it finds good cause to do so; 

(2) Authorize the administrative law 
judge to specify additional issues; or 

(3) Authorize the parties to agree to 
additional issues that are material, 
with the approval of the administrative 
law judge. 

(e) The hearing will be conducted 
under §§ 4.1100, 4.1102 through 4.1115, 
and 4.1120 through 4.1122. Unless the 
Board orders otherwise, the adminis-
trative law judge may consider other 
relevant issues and evidence identified 
after referral of the case for a hearing. 

[75 FR 64669, Oct. 20, 2010, as amended at 90 
FR 2430, Jan. 10, 2025] 

§ 4.1287 Action by administrative law 
judge. 

The administrative law judge will ad-
judicate the referral in accordance 
with §§ 4.150 through 4.151. 

[90 FR 2430, Jan. 10, 2025] 

PETITIONS FOR AWARD OF COSTS AND 
EXPENSES UNDER SECTION 525(e) OF 
THE ACT 

§ 4.1290 Who may file. 
(a) Any person may file a petition for 

award of costs and expenses including 
attorneys’ fees reasonably incurred as 
a result of that person’s participation 
in any administrative proceeding under 
the Act which results in— 

(1) A final order being issued by an 
administrative law judge; or 

(2) A final order being issued by the 
Board. 

(b) [Reserved] 

§ 4.1291 Where to file; time for filing. 
The petition for an award of costs 

and expenses including attorneys’ fees 
must be filed with the administrative 
law judge who issued the final order, or 
if the final order was issued by the 
Board, with the Board, within 45 days 
of receipt of such order. Failure to 
make a timely filing of the petition 
may constitute a waiver of the right to 
such an award. 

§ 4.1292 Contents of petition. 
(a) A petition filed under this section 

shall include the name of the person 
from whom costs and expenses are 
sought and the following shall be sub-
mitted in support of the petition— 
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(1) An affidavit setting forth in detail 
all costs and expenses including attor-
neys’ fees reasonably incurred for, or in 
connection with, the person’s partici-
pation in the proceeding; 

(2) Receipts or other evidence of such 
costs and expenses; and 

(3) Where attorneys’ fees are claimed, 
evidence concerning the hours ex-
pended on the case, the customary 
commercial rate of payment for such 
services in the area, and the experi-
ence, reputation and ability of the indi-
vidual or individuals performing the 
services. 

(b) [Reserved] 

§ 4.1293 Answer. 
Any person served with a copy of the 

petition shall have 30 days from service 
of the petition within which to file an 
answer to such petition. 

§ 4.1294 Who may receive an award. 
Appropriate costs and expenses in-

cluding attorneys’ fees may be award-
ed— 

(a) To any person from the permittee, 
if— 

(1) The person initiates or partici-
pates in any administrative proceeding 
reviewing enforcement actions upon a 
finding that a violation of the Act, reg-
ulations, or permit has occurred, or 
that an imminent hazard existed, and 
the administrative law judge or Board 
determines that the person made a sub-
stantial contribution to the full and 
fair determination of the issues, except 
that a contribution of a person who did 
not initiate a proceeding must be sepa-
rate and distinct from the contribution 
made by a person initiating the pro-
ceeding; or 

(2) The person initiates an applica-
tion for review of alleged discrimina- 
tory acts, pursuant to 30 CFR part 830, 
upon a finding of discriminatory dis-
charge or other acts of discrimination. 

(b) From OSM to any person, other 
than a permittee or his representative, 
who initiates or participates in any 
proceeding under the Act, and who pre-
vails in whole or in part, achieving at 
least some degree of success on the 
merits, upon a finding that such person 
made a substantial contribution to a 
full and fair determination of the 
issues. 

(c) To a permittee from OSM when 
the permittee demonstrates that OSM 
issued an order of cessation, a notice of 
violation or an order to show cause 
why a permit should not be suspended 
or revoked, in bad faith and for the 
purpose of harassing or embarrassing 
the permittee; or 

(d) To a permittee from any person 
where the permittee demonstrates that 
the person initiated a proceeding under 
section 525 of the Act or participated in 
such a proceeding in bad faith for the 
purpose of harassing or embarrassing 
the permittee. 

(e) To OSM where it demonstrates 
that any person applied for review pur-
suant to section 525 of the Act or that 
any party participated in such a pro-
ceeding in bad faith and for the purpose 
of harassing or embarrassing the Gov-
ernment. 

[43 FR 34386, Aug. 3, 1978, as amended at 50 
FR 47224, Nov. 15, 1985] 

§ 4.1295 Awards. 
An award under these sections may 

include— 
(a) All costs and expenses, including 

attorneys’ fees and expert witness fees, 
reasonably incurred as a result of initi-
ation and/or participation in a pro-
ceeding under the Act; and 

(b) All costs and expenses, including 
attorneys’ fees and expert witness fees, 
reasonably incurred in seeking the 
award in OHA. 

§ 4.1296 Appeals. 
Any person aggrieved by a decision 

concerning the award of costs and ex-
penses in an administrative proceeding 
under this Act may appeal such award 
to the Board under procedures set forth 
in § 4.1271 et seq., unless the Board has 
made the initial decision concerning 
such an award. 

PETITIONS FOR REVIEW OF PROPOSED IN-
DIVIDUAL CIVIL PENALTY ASSESS-
MENTS UNDER SECTION 518(f) OF THE 
ACT 

SOURCE: 53 FR 8754, Mar. 17, 1988, unless 
otherwise noted. 

§ 4.1300 Scope. 
These regulations govern administra-

tive review of proposed individual civil 
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penalty assessments under section 
518(f) of the Act against a director, offi-
cer, or agent of a corporation. 

§ 4.1301 Who may file. 
Any individual served a notice of pro-

posed individual civil penalty assess-
ment may file a petition for review 
with DCHD. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5796, Jan. 30, 
2023] 

§ 4.1302 Time for filing. 
(a) A petition for review of a notice 

of proposed individual civil penalty as-
sessment must be filed within 30 days 
of its service on the individual. 

(b) No extension of time will be 
granted for filing a petition for review 
of a notice of proposed individual civil 
penalty assessment. Failure to file a 
petition for review within the time pe-
riod provided in paragraph (a) shall be 
deemed an admission of liability by the 
individual, whereupon the notice of 
proposed assessment shall become a 
final order of the Secretary and any 
tardy petition shall be dismissed. 

§ 4.1303 Contents and service of peti-
tion. 

(a) An individual filing a petition for 
review of a notice of proposed indi-
vidual civil penalty assessment shall 
provide— 

(1) A concise statement of the facts 
entitling the individual to relief; 

(2) A copy of the notice of proposed 
assessment; 

(3) A copy of the notice(s) of viola-
tion, order(s) or final decision(s) the 
corporate permittee is charged with 
failing or refusing to comply with that 
have been served on the individual by 
OSM; and 

(4) A statement whether the indi-
vidual requests or waives the oppor-
tunity for an evidentiary hearing. 

(b) Copies of the petition shall be 
served in accordance with § 4.1109 of 
this part. 

[53 FR 8754, Mar. 17, 1988; 53 FR 10036, Mar. 28, 
1988, as amended at 90 FR 2430, Jan. 10, 2025] 

§ 4.1304 Answer, motion, or statement 
of OSM. 

Within 30 days from receipt of a copy 
of a petition, OSM shall file with DCHD 

an answer or motion, or a statement 
that it will not file an answer or mo-
tion, in response to the petition. 

§ 4.1305 Amendment of petition. 

(a) An individual filing a petition 
may amend it once as a matter of right 
before receipt by the individual of an 
answer, motion, or statement of OSM 
made in accordance with § 4.1304 of this 
part. Thereafter, a motion for leave to 
amend the petition shall be filed with 
the administrative law judge. 

(b) OSM shall have 30 days from re-
ceipt of a petition amended as a matter 
of right to file an answer, motion, or 
statement in accordance with § 4.1304 of 
this part. If the administrative law 
judge grants a motion to amend a peti-
tion, the time for OSM to file an an-
swer, motion, or statement shall be set 
forth in the order granting the motion 
to amend. 

§ 4.1306 Notice of hearing. 

The administrative law judge shall 
give notice of the time and place of the 
hearing to all interested parties. The 
hearing shall be of record and governed 
by 5 U.S.C. 554. 

§ 4.1307 Elements; burdens of proof. 

(a) OSM shall have the burden of 
going forward with evidence to estab-
lish a prima facie case that: 

(1) A corporate permittee either vio-
lated a condition of a permit or failed 
or refused to comply with an order 
issued under section 521 of the Act or 
an order incorporated in a final deci-
sion by the Secretary under the Act 
(except an order incorporated in a deci-
sion issued under sections 518(b) or 703 
of the Act or implementing regula-
tions), unless the fact of violation or 
failure or refusal to comply with an 
order has been upheld in a final deci-
sion in a proceeding under § 4.1150 
through 4.1158, § 4.1160 through 4.1171, or 
§ 4.1180 through 4.1187, and § 4.1270 or 
§ 4.1271 of this part, and the individual 
is one against whom the doctrine of 
collateral estoppel may be applied to 
preclude relitigation of fact issues; 

(2) The individual, at the time of the 
violation, failure or refusal, was a di-
rector, officer, or agent of the corpora-
tion; and 
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(3) The individual willfully and 
knowingly authorized, ordered, or car-
ried out the corporate permittee’s vio-
lation or failure or refusal to comply. 

(b) The individual shall have the ulti-
mate burden of persuasion by a prepon-
derance of the evidence as to the ele-
ments set forth in paragraph (a)(1) of 
this section. 

(c) OSM shall have the ultimate bur-
den of persuasion by a preponderance 
of the evidence as to the elements set 
forth in paragraphs (a)(2) and (a)(3) of 
this section and as to the amount of 
the individual civil penalty. 

[53 FR 8754, Mar. 17, 1988, as amended at 68 
FR 66728, Nov. 28, 2003] 

§ 4.1308 Decision by administrative 
law judge. 

(a) The administrative law judge 
shall issue a written decision con-
taining findings of fact and conclusions 
of law on each of the elements set forth 
in § 4.1307 of this part. 

(b) If the administrative law judge 
concludes that the individual is liable 
for an individual civil penalty, he shall 
order that it be paid in accordance 
with 30 CFR 724.18 or 846.18, absent the 
filing of a petition for discretionary re-
view in accordance with § 4.1309 of this 
part. 

§ 4.1309 Petition for discretionary re-
view. 

(a) Any party may petition the Board 
to review an order or decision by an ad-
ministrative law judge disposing of an 
individual civil penalty proceeding 
under § 4.1308 of this part. 

(b) A petition under this section shall 
be filed on or before 30 days from the 
date of receipt of the order or decision 
sought to be reviewed, and the time for 
filing shall not be extended. 

(c) A petitioner under this section 
shall list the alleged errors of the ad-
ministrative law judge and shall attach 
a copy of the order or decision sought 
to be reviewed. 

(d) Any party may file with the 
Board a response to the petition for re-
view within 10 days of receipt of a copy 
of such petition. 

(e) Not later than 30 days from the 
filing of a petition for review under 
this section, the Board shall grant or 
deny the petition in whole or in part. 

(f) If the petition for review is grant-
ed the rules in §§ 4.1273–4.1276 of this 
part are applicable. If the petition is 
denied, the decision of the administra-
tive law judge is final for the Depart-
ment, subject to § 4.5 of this part. 

(g) Payment of a penalty is due in ac-
cordance with 30 CFR 724.18 or 846.18. 

REQUEST FOR HEARING ON A PRELIMI-
NARY FINDING CONCERNING A DEM-
ONSTRATED PATTERN OF WILLFUL VIO-
LATIONS UNDER SECTION 510(c) OF THE 
ACT, 30 U.S.C. 1260(c) (FEDERAL PRO-
GRAM; FEDERAL LANDS PROGRAM; 
FEDERAL PROGRAM FOR INDIAN 
LANDS) 

SOURCE: 52 FR 39526, Oct. 22, 1987, unless 
otherwise noted. 

§ 4.1350 Scope. 

These rules set forth the procedures 
for obtaining review of a preliminary 
finding by OSM under section 510(c) of 
the Act and 30 CFR 774.11(c) of an ap-
plicant’s or operator’s permanent per-
mit ineligibility. 

[67 FR 61511, Oct. 1, 2002] 

§ 4.1351 Preliminary finding by OSM. 

(a) If OSM determines that an appli-
cant or operator controls or has con-
trolled surface coal mining and rec-
lamation operations with a dem-
onstrated pattern of willful violations 
and the violations are of such nature 
and duration with such resulting irrep-
arable damage to the environment as 
to indicate an intent not to comply 
with the Act, its implementing regula-
tions, the regulatory program, or the 
permit, OSM must serve a preliminary 
finding of permanent permit ineligi-
bility on the applicant or operator. 

(b) OSM must serve the preliminary 
finding by certified mail, or by over-
night delivery service if the applicant 
or operator has agreed to bear the ex-
pense for this service. The preliminary 
finding must specifically state the vio-
lations upon which it is based. 

[67 FR 61511, Oct. 1, 2002] 
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§ 4.1352 Who may file; where to file; 
when to file. 

(a) The applicant or operator may 
file a request for hearing on OSM’s pre-
liminary finding of permanent permit 
ineligibility. 

(b) The request for hearing must be 
filed with DCHD, within 30 days of re-
ceipt of the preliminary finding by the 
applicant or operator. 

(c) Failure to file a timely request 
constitutes a waiver of the opportunity 
for a hearing before OSM makes its 
final finding concerning permanent 
permit ineligibility. Any untimely re-
quest will be denied. 

[67 FR 61511, Oct. 1, 2002, as amended at 88 FR 
5796, Jan. 30, 2023] 

§ 4.1353 Contents of request. 
The request for hearing shall in-

clude— 
(a) A clear statement of the facts en-

titling the one requesting the hearing 
to administrative relief; 

(b) An explanation of the alleged er-
rors in OSM’s preliminary finding; and 

(c) Any other relevant information. 

§ 4.1354 Determination by the adminis-
trative law judge. 

The administrative law judge shall 
promptly set a time and place for and 
give notice of the hearing to the appli-
cant or operator and shall issue a deci-
sion within 60 days of the filing of a re-
quest for hearing. The hearing shall be 
of record and governed by 5 U.S.C. 554. 

§ 4.1355 Burden of proof. 
OSM shall have the burden of going 

forward to establish a prima facie case 
and the ultimate burden of persuasion 
as to the existence of a demonstrated 
pattern of willful violations of such na-
ture and duration with such resulting 
irreparable damage to the environment 
as to indicate an intent not to comply 
with the Act, its implementing regula-
tions, the regulatory program, or the 
permit. 

[67 FR 61511, Oct. 1, 2002] 

§ 4.1356 Appeals. 
(a) Any party aggrieved by the deci-

sion of the administrative law judge 
may appeal to the Board under proce-
dures set forth in § 4.1271 et seq. of this 

subpart, except that the notice of ap-
peal must be filed within 20 days of re-
ceipt of the administrative law judge’s 
decision. 

(b) The Board shall order an expe-
dited briefing schedule and shall issue 
a decision within 45 days of the filing 
of the appeal. 

REQUEST FOR REVIEW OF APPROVAL OR 
DISAPPROVAL OF APPLICATIONS FOR 
NEW PERMITS, PERMIT REVISIONS, 
PERMIT RENEWALS, THE TRANSFER, 
ASSIGNMENT OR SALE OF RIGHTS 
GRANTED UNDER PERMIT (FEDERAL 
PROGRAM; FEDERAL LANDS PROGRAM; 
FEDERAL PROGRAM FOR INDIAN LANDS) 
AND FOR COAL EXPLORATION PERMITS 
(FEDERAL PROGRAM) 

SOURCE: 56 FR 2143, Jan. 22, 1991, unless 
otherwise noted. 

§ 4.1360 Scope. 
These rules set forth the exclusive 

procedures for administrative review of 
decisions by OSMRE concerning— 

(a) Applications for new permits, in-
cluding applications under 30 CFR part 
785, and the terms and conditions im-
posed or not imposed in permits by 
those decisions. They do not apply to 
decisions on applications to mine on 
Federal lands in states where the terms 
of a cooperative agreement provide for 
the applicability of alternative admin-
istrative procedures (see 30 CFR 
775.11(c)), but they do apply to OSMRE 
decisions on applications for Federal 
lands in states with cooperative agree-
ments where OSMRE as well as the 
state issue Federal lands permits; 

(b) Applications for permit revisions, 
permit renewals, and the transfer, as-
signment, or sale of rights granted 
under permit; 

(c) Permit revisions ordered by 
OSMRE; 

(d) Applications for coal exploration 
permits; and 

(e) Ineligibility for a permit under 
section 510(c) of the Act and 30 CFR 
773.12. 

[56 FR 2143, Jan. 22, 1991; 56 FR 5061, Feb. 7, 
1991, as amended at 67 FR 61511, Oct. 1, 2002] 

§ 4.1361 Who may file. 
The applicant, permittee, or any per-

son having an interest which is or may 

VerDate Sep<11>2014 11:48 Mar 30, 2026 Jkt 265200 PO 00000 Frm 00194 Fmt 8010 Sfmt 8010 Y:\SGML\265200.XXX 265200eh
ill

 o
n 

D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



185 

Office of the Secretary, Interior § 4.1365 

be adversely affected by a decision of 
OSMRE set forth in § 4.1360 may file a 
request for review of that decision. 

§ 4.1362 Where to file; when to file. 
(a) The request for review shall be 

filed with DCHD, within 30 days after 
the applicant or permittee is notified 
by OSMRE of the written decision by 
certified mail or by overnight delivery 
service if the applicant or permittee 
has agreed to bear the expense for this 
service. 

(b) Failure to file a request for review 
within the time specified in paragraph 
(a) of this section shall constitute a 
waiver of a hearing and the request 
shall be dismissed. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5796, Jan. 30, 
2023] 

§ 4.1363 Contents of request; amend-
ment of request; responses. 

(a) The request for review shall in-
clude— 

(1) A clear statement of the facts en-
titling the one requesting review to ad-
ministrative relief; 

(2) An explanation of each specific al-
leged error in OSMRE’s decision, in-
cluding reference to the statutory and 
regulatory provisions allegedly vio-
lated; 

(3) A request for specific relief; 
(4) A statement whether the person 

requests or waives the opportunity for 
an evidentiary hearing; and 

(5) Any other relevant information. 
(b) All interested parties shall file an 

answer or motion in response to a re-
quest for review, or a statement that 
no answer or motion will be filed, with-
in 15 days of receipt of the request spe-
cifically admitting or denying facts or 
alleged errors stated in the request and 
setting forth any other matters to be 
considered on review. 

(c) A request for review may be 
amended once as a matter of right 
prior to filing of an answer or motion 
or statement filed in accordance with 
paragraph (b) of this section. There-
after, a motion for leave to amend the 
request shall be filed with the Adminis-
trative Law Judge. An Administrative 
Law Judge may not grant a motion for 
leave to amend unless all parties agree 
to an extension of the date of com-

mencement of the hearing under 
§ 4.1364. A request for review may not 
be amended after a hearing com-
mences. 

(d) An interested party shall have 10 
days from filing of a request for review 
that is amended as a matter of right or 
the time remaining for response to the 
original request, whichever is longer, 
to file an answer, motion, or statement 
in accordance with paragraph (b) of 
this section. If the Administrative Law 
Judge grants a motion to amend a re-
quest for review, the time for an inter-
ested party to file an answer, motion, 
or statement shall be set forth in the 
order granting it. 

(e) Failure of any party to comply 
with the requirements of paragraph (a) 
or (b) of this section may be regarded 
by an Administrative Law Judge as a 
waiver by that party of the right to 
commencement of a hearing within 30 
days of the filing of a request for re-
view if the Administrative Law Judge 
concludes that the failure was substan-
tial and that another party was preju-
diced as a result. 

[56 FR 2143, Jan. 22, 1991; 56 FR 5061, Feb. 7, 
1991] 

§ 4.1364 Time for hearing; notice of 
hearing; extension of time for hear-
ing. 

Unless all parties agree in writing to 
an extension or waiver, the Adminis-
trative Law Judge shall commence a 
hearing within 30 days of the date of 
the filing of the request for review or 
amended request for review and shall 
simultaneously notify the applicant or 
permittee and all interested parties of 
the time and place of such hearing be-
fore the hearing commences. The hear-
ing shall be of record and governed by 
5 U.S.C. 554. An agreement to waive the 
time limit for commencement of a 
hearing may specify the length of the 
extension agreed to. 

§ 4.1365 Status of decision pending ad-
ministrative review. 

The filing of a request for review 
shall not stay the effectiveness of the 
OSMRE decision pending completion of 
administrative review. 
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§ 4.1366 Burdens of proof. 
(a) In a proceeding to review a deci-

sion on an application for a new per-
mit— 

(1) If the permit applicant is seeking 
review, OSMRE shall have the burden 
of going forward to establish a prima 
facie case as to failure to comply with 
the applicable requirements of the Act 
or the regulations or as to the appro-
priateness of the permit terms and con-
ditions, and the permit applicant shall 
have the ultimate burden of persuasion 
as to entitlement to the permit or as to 
the inappropriateness of the permit 
terms and conditions. 

(2) If any other person is seeking re-
view, that person shall have the burden 
of going forward to establish a prima 
facie case and the ultimate burden of 
persuasion that the permit application 
fails in some manner to comply with 
the applicable requirements of the Act 
or the regulations, or that OSMRE 
should have imposed certain terms and 
conditions that were not imposed. 

(b) In a proceeding to review a permit 
revision ordered by OSMRE, OSMRE 
shall have the burden of going forward 
to establish a prima facie case that the 
permit should be revised and the per-
mittee shall have the ultimate burden 
of persuasion. 

(c) In a proceeding to review the ap-
proval or disapproval of an application 
for a permit renewal, those parties op-
posing renewal shall have the burden of 
going forward to establish a prima 
facie case and the ultimate burden of 
persuasion that the renewal applica-
tion should be disapproved. 

(d) In a proceeding to review the ap-
proval or disapproval of an application 
for a permit revision or an application 
for the transfer, assignment, or sale of 
rights granted under a permit— 

(1) If the applicant is seeking review, 
OSMRE shall have the burden of going 
forward to establish a prima facie case 
as to failure to comply with applicable 
requirements of the Act or the regula-
tions, and the applicant requesting re-
view shall have the ultimate burden of 
persuasion as to entitlement to ap-
proval of the application; and 

(2) If any other person is seeking re-
view, that person shall have the burden 
of going forward to establish a prima 
facie case and the ultimate burden of 

persuasion that the application fails in 
some manner to comply with the appli-
cable requirements of the Act and the 
regulations. 

(e) In a proceeding to review a deci-
sion on an application for a coal explo-
ration permit— 

(1) If the coal exploration permit ap-
plicant is seeking review, OSMRE shall 
have the burden of going forward to es-
tablish a prima facie case as to failure 
to comply with the applicable require-
ments of the Act or the regulations, 
and the permit applicant shall have the 
ultimate burden of persuasion as to en-
titlement to the approval. 

(2) If any other person is seeking re-
view, that person shall have the burden 
of going forward to establish a prima 
facie case and the ultimate burden of 
persuasion that the application fails in 
some manner to comply with the appli-
cable requirements of the Act or the 
regulations. 

§ 4.1367 Request for temporary relief. 

(a) Where review is requested pursu-
ant to § 4.1362, any party may file a re-
quest for temporary relief at any time 
prior to a decision by an Administra-
tive Law Judge, so long as the relief 
sought is not the issuance of a permit 
where a permit application has been 
disapproved in whole or in part. 

(b) The request shall be filed with the 
Administrative Law Judge to whom 
the case has been assigned. If no as-
signment has been made, the applica-
tion shall be filed in DCHD. 

(c) The application shall include— 
(1) A detailed written statement set-

ting forth the reasons why relief should 
be granted; 

(2) A statement of the specific relief 
requested; 

(3) A showing that there is a substan-
tial likelihood that the person seeking 
relief will prevail on the merits of the 
final determination of the proceeding; 
and 

(4) A showing that the relief sought 
will not adversely affect the public 
health or safety or cause significant, 
imminent environmental harm to land, 
air, or water resources. 

(d) The Administrative Law Judge 
may hold a hearing on any issue raised 
by the application. 
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(e) The Administrative Law Judge 
shall issue expeditiously an order or 
decision granting or denying such tem-
porary relief. Temporary relief may be 
granted only if— 

(1) All parties to the proceeding have 
been notified and given an opportunity 
to be heard on a request for temporary 
relief; 

(2) The person requesting such relief 
shows a substantial likelihood of pre-
vailing on the merits of the final deter-
mination of the proceeding; and 

(3) Such relief will not adversely af-
fect the public health or safety or 
cause significant, imminent environ-
mental harm to land, air, or water re-
sources. 

(f) Appeals of temporary relief deci-
sions. 

(1) Any party desiring to appeal the 
decision of the Administrative Law 
Judge granting or denying temporary 
relief may appeal to the Board, or, in 
the alternative, may seek judicial re-
view pursuant to section 526(a), 30 
U.S.C. 1276(a), of the Act. 

(2) The Board shall issue an expedited 
briefing schedule and shall issue a deci-
sion on the appeal expeditiously. 

[43 FR 34386, Aug. 3, 1978, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5796, Jan. 30, 
2023] 

§ 4.1368 Determination by the Admin-
istrative Law Judge. 

Unless all parties agree in writing to 
an extension or waiver, the Adminis-
trative Law Judge shall issue a written 
decision in accordance with § 4.1127 
within 30 days of the date the hearing 
record is closed by the Administrative 
Law Judge. An agreement to waive the 
time limit for issuing a decision may 
specify the length of the extension 
agreed to. 

§ 4.1369 Petition for discretionary re-
view; judicial review. 

(a) Any party aggrieved by a decision 
of an Administrative Law Judge may 
file a petition for discretionary review 
with the Board within 30 days of re-
ceipt of the decision or, in the alter-
native, may seek judicial review in ac-
cordance with 30 U.S.C. 1276(a)(2) (1982). 
A copy of the petition shall be served 
simultaneously on the Administrative 
Law Judge who issued the decision, 

who shall forthwith forward the record 
to the Board, and on all other parties 
to the proceeding. 

(b) The petition shall set forth spe-
cifically the alleged errors in the deci-
sion, with supporting argument, and 
shall attach a copy of the decision. 

(c) Any party may file a response to 
a petition for discretionary review 
within 20 days of receipt of the peti-
tion. 

(d) The Board shall issue a decision 
denying the petition or granting the 
petition and deciding the merits within 
60 days of the deadline for filing re-
sponses. 

REVIEW OF OSM DECISIONS PROPOSING 
TO SUSPEND OR RESCIND OR SUS-
PENDING OR RESCINDING IMPROVI-
DENTLY ISSUED PERMITS 

SOURCE: 59 FR 54326, Oct. 28, 1994, unless 
otherwise noted. 

§ 4.1370 Scope. 

Sections 4.1370 through 4.1377 govern 
the procedures for review of a written 
notice of proposed suspension or rescis-
sion of an improvidently issued permit 
issued by OSM under 30 CFR 773.22 and 
of a written notice of suspension or re-
scission of an improvidently issued per-
mit issued by OSM under 30 CFR 773.23. 

[67 FR 61511, Oct. 1, 2002] 

§ 4.1371 Who may file, where to file, 
when to file. 

(a) A permittee that is served with a 
notice of proposed suspension or rescis-
sion under 30 CFR 773.22 or a notice of 
suspension or rescission under 30 CFR 
773.23 may file a request for review 
with DCHD within 30 days of service of 
the notice. 

(b) Failure to file a request for review 
within 30 days of service of the notice 
shall constitute a waiver of review of 
the notice. An untimely request for re-
view shall be dismissed. 

(c) Where appropriate under the Ad-
ministrative Dispute Resolution Act, 5 
U.S.C. §§ 571–583, DCHD may use a dis-
pute resolution proceeding, if the par-
ties agree to such proceeding, before 
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the procedures set forth in §§ 4.1373 
through 4.1377. 

[59 FR 54326, Oct. 28, 1994, as amended at 67 
FR 4368, Jan. 30, 2002; 67 FR 61511, Oct. 1, 2002; 
88 FR 5796, Jan. 30, 2023] 

§ 4.1372 Contents of request for re-
view, response to request, amend-
ment of request. 

(a) The request for review shall in-
clude: 

(1) A copy of the notice of proposed 
suspension or rescission or the notice 
of suspension or rescission; 

(2) Documentary proof, or, where ap-
propriate, offers of proof, concerning 
the matters in 30 CFR 773.21(a) and (b) 
or 30 CFR 773.14(c) for a notice of pro-
posed suspension or rescission, or 30 
CFR 773.23(a)(1) through (a)(6) for a no-
tice of suspension or rescission, show-
ing that the person requesting review 
is entitled to administrative relief; 

(3) A statement whether the person 
requesting review wishes an evi-
dentiary hearing or waives the oppor-
tunity for such a hearing; 

(4) A request for specific relief; and 
(5) Any other relevant information. 
(b) Within 20 days of service of the re-

quest for review by the permittee in ac-
cordance with 43 CFR 4.1109, OSM and 
all interested parties shall file an an-
swer to the request for review or a mo-
tion in response to the request or a 
statement that no answer or motion 
will be filed. OSM or any interested 
party may request an evidentiary hear-
ing even if the person requesting re-
view has waived the opportunity for 
such a hearing. 

(c) The permittee may amend the re-
quest for review once as a matter of 
right before a response in accordance 
with paragraph (b) of this section is re-
quired to be filed. After the period for 
filing such a response, the permittee 
may file a motion for leave to amend 
the request for review with the admin-
istrative law judge. If the administra-
tive law judge grants a motion for 
leave to amend, he shall provide OSM 
and any other party that filed a re-
sponse in accordance with paragraph 
(b) not less than 10 days to file an 
amended response. 

[59 FR 54326, Oct. 28, 1994, as amended at 67 
FR 61511, Oct. 1, 2002] 

§ 4.1373 Hearing. 
(a) If a hearing is requested, the ad-

ministrative law judge shall convene 
the hearing within 90 days of receipt of 
the responses under § 4.1372(b). The 90- 
day deadline for convening the hearing 
may be waived for a definite time by 
the written agreement of all parties, 
filed with the administrative law 
judge, or may be extended by the ad-
ministrative law judge, in response to a 
motion setting forth good cause to do 
so, if no other party is prejudiced by 
the extension. 

(b) The administrative law judge 
shall give notice of the hearing at least 
10 days in advance of the date of the 
hearing. 

[59 FR 54362, Oct. 28, 1994; 59 FR 56573, Nov. 
14, 1994] 

§ 4.1374 Burdens of proof. 
(a) OSM shall have the burden of 

going forward to present a prima facie 
case of the validity of the notice of pro-
posed suspension or rescission or the 
notice of suspension or rescission. 

(b) The permittee shall have the ulti-
mate burden of persuasion by a prepon-
derance of the evidence that the notice 
is invalid. 

[59 FR 54326, Oct. 28, 1994, as amended at 67 
FR 61512, Oct. 1, 2002] 

§ 4.1375 Time for initial decision. 
The administrative law judge shall 

issue an initial decision within 30 days 
of the date the record of the hearing is 
closed, or, if no hearing is held, within 
30 days of the deadline for filing re-
sponses under § 4.1372(b). 

§ 4.1376 Petition for temporary relief 
from notice of proposed suspension 
or rescission or notice of suspen-
sion or rescission; appeals from de-
cisions granting or denying tem-
porary relief. 

(a) Any party may file a petition for 
temporary relief from the notice of 
proposed suspension or rescission or 
the notice of suspension or rescission 
in conjunction with the filing of the re-
quest for review or at any time before 
an initial decision is issued by the ad-
ministrative law judge. 

(b) The petition for temporary relief 
shall be filed with the administrative 
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law judge to whom the request for re-
view has been assigned. If none has 
been assigned, the petition shall be 
filed with DCHD. 

(c) The petition for temporary relief 
shall include: 

(1) A statement of the specific relief 
requested; 

(2) A detailed statement of why tem-
porary relief should be granted, includ-
ing— 

(i) A showing that there is a substan-
tial likelihood that petitioner will pre-
vail on the merits, and 

(ii) A showing that the relief sought 
will not adversely affect the public 
health or safety or cause significant, 
imminent environmental harm to land, 
air or water resources; 

(3) A statement whether the peti-
tioner requests an evidentiary hearing. 

(d) Any party may file a response to 
the petition no later than 5 days after 
it was served and may request a hear-
ing even if the petitioner has not done 
so. 

(e) The administrative law judge may 
hold a hearing on any issue raised by 
the petition within 10 days of the filing 
of responses to the petition, and shall 
do so if a hearing is requested by any 
party. 

(f) The administrative law judge 
shall issue an order or decision grant-
ing or denying the petition for tem-
porary relief within 5 days of the date 
of a hearing on the petition or, if no 
hearing is held, of service of the re-
sponses to the petition on all parties. 

(g) The administrative law judge may 
only grant temporary relief if: 

(1) All parties to the proceeding have 
been notified of the petition and have 
had an opportunity to respond and a 
hearing has been held if requested; 

(2) The petitioner has demonstrated a 
substantial likelihood of prevailing on 
the merits; and 

(3) Temporary relief will not ad-
versely affect public health or safety or 
cause significant, imminent harm to 
land, air or water resources. 

(h) Any party may file an appeal of 
an order or decision granting or deny-
ing temporary relief with the Board 
within 30 days of receipt of the order or 
decision or, in the alternative, may 
seek judicial review within 30 days in 
accordance with section 526(a) of the 

Act, 30 U.S.C. 1276(a). If an appeal is 
filed with the Board, the Board shall 
issue an expedited briefing schedule 
and shall decide the appeal expedi-
tiously. 

[59 FR 54326, Oct. 28, 1994, as amended at 67 
FR 4368, Jan. 30, 2002; 67 FR 61512, Oct. 1, 2002; 
88 FR 5796, Jan. 30, 2023] 

§ 4.1377 Petition for discretionary re-
view of initial decision. 

(a) Any party may file a petition for 
discretionary review of an initial deci-
sion of an administrative law judge 
issued under § 4.1375 with the Board 
within 30 days of receipt of the deci-
sion. An untimely petition shall be dis-
missed. 

(b) The petition for discretionary re-
view shall set forth specifically the al-
leged errors in the initial decision, 
with supporting argument, and shall 
attach a copy of the decision. 

(c) Any party may file a response to 
the petition for discretionary review 
within 30 days of its service. 

(d) The Board shall issue a decision 
denying the petition or granting the 
petition and deciding the merits within 
60 days of the deadline for filing re-
sponses. 

REVIEW OF OFFICE OF SURFACE MINING 
WRITTEN DECISIONS CONCERNING OWN-
ERSHIP OR CONTROL CHALLENGES 

SOURCE: 59 FR 54363, Oct. 28, 1994, unless 
otherwise noted. 

§ 4.1380 Scope. 
Sections 4.1380 through 4.1387 govern 

the procedures for review of a written 
decision issued by OSM under 30 CFR 
773.28 on a challenge to a listing or 
finding of ownership or control. 

[67 FR 61512, Oct. 1, 2002] 

§ 4.1381 Who may file; when to file; 
where to file. 

(a) Any person who receives a written 
decision issued by OSM under 30 CFR 
773.28 on a challenge to an ownership or 
control listing or finding may file a re-
quest for review with DCHD within 30 
days of service of the decision. 

(b) Failure to file a request for review 
within 30 days of service of the decision 
constitutes a waiver of review of the 

VerDate Sep<11>2014 11:48 Mar 30, 2026 Jkt 265200 PO 00000 Frm 00199 Fmt 8010 Sfmt 8010 Y:\SGML\265200.XXX 265200eh
ill

 o
n 

D
S

K
6V

X
H

R
33

P
R

O
D

 w
ith

 C
F

R



190 

43 CFR Subtitle A (10–1–25 Edition) § 4.1382 

decision. An untimely request for re-
view shall be dismissed. 

(c) Where appropriate under the Ad-
ministrative Dispute Resolution Act, 5 
U.S.C. §§ 571–583, DCHD may use a dis-
pute resolution proceeding, if the par-
ties agree to such proceeding, before 
the procedures set forth in §§ 4.1383 
through 4.1387. 

[59 FR 54363, Oct. 28, 1994, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5796, Jan. 30, 
2023] 

§ 4.1382 Contents of request for re-
view; response to request; amend-
ment of request. 

(a) The request for review shall in-
clude: 

(1) A copy of the decision of OSM; 
(2) A statement of the alleged errors 

in the decision and the facts that enti-
tle the person requesting review to ad-
ministrative relief; 

(3) A statement whether the person 
requesting review wishes an evi-
dentiary hearing or waives the oppor-
tunity for such a hearing; 

(4) A request for specific relief; and 
(5) Any other relevant information. 
(b) Within 20 days of service of the re-

quest for review in accordance with 43 
CFR 4.1109, OSM and all interested par-
ties shall file an answer to the request 
for review or a motion in response to 
the request or a statement that no an-
swer or motion will be filed. OSM or 
any interested party may request an 
evidentiary hearing even if the person 
requesting review has waived the op-
portunity for a hearing. 

(c) The person filing the request for 
review may amend it once as a matter 
of right before the response in accord-
ance with paragraph (b) of this section 
is required to be filed. After the period 
for filing such a response, the person 
may file a motion for leave to amend 
the request with the administrative 
law judge. If the administrative law 
judge grants a motion for leave to 
amend, he shall provide OSM and any 
other party that filed a response in ac-
cordance with paragraph (b) not less 
than 10 days to file an amended re-
sponse. 

§ 4.1383 Hearing. 
(a) If a hearing is requested, the ad-

ministrative law judge shall convene 

the hearing within 90 days of receipt of 
responses under § 4.1382(b). The 90-day 
deadline for convening the hearing may 
be waived for a definite time by the 
written agreement of all parties, filed 
with the administrative law judge, or 
may be extended by the administrative 
law judge, in response to a motion set-
ting forth good cause to do so, if no 
other party is prejudiced by the exten-
sion. 

(b) The administrative law judge 
shall give notice of the hearing at least 
10 days in advance of the date of the 
hearing. 

§ 4.1384 Burdens of proof. 
(a) OSM shall have the burden of 

going forward to present a prima facie 
case of the validity of the decision. 

(b) The person filing the request for 
review shall have the ultimate burden 
of persuasion by a preponderance of the 
evidence that the decision is in error. 

§ 4.1385 Time for initial decision. 
The administrative law judge shall 

issue an initial decision within 30 days 
of the date the record of the hearing is 
closed, or, if no hearing is held, within 
30 days of the deadline for filing re-
sponses under § 4.1382(b). 

§ 4.1386 Petition for temporary relief 
from decision; appeals from deci-
sions granting or denying tem-
porary relief. 

(a) Any party may file a petition for 
temporary relief from the decision of 
OSM in conjunction with the filing of 
the request for review or at any time 
before an initial decision is issued by 
the administrative law judge. 

(b) The petition for temporary relief 
shall be filed with the administrative 
law judge to whom the request for re-
view has been assigned. If none has 
been assigned, the petition shall be 
filed with DCHD. 

(c) The petition for temporary relief 
shall include: 

(1) A statement of the specific relief 
requested: 

(2) A detailed statement of why tem-
porary relief should be granted, includ-
ing: 

(i) A showing that there is a substan-
tial likelihood that petitioner will pre-
vail on the merits, and 
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(ii) A showing that granting the re-
lief requested will not adversely affect 
the public health or safety or cause sig-
nificant, imminent environmental 
harm to land, air or water resources; 

(3) A statement whether the peti-
tioner requests an evidentiary hearing. 

(d) Any party may file a response to 
the petition no later than 5 days after 
it was served and may request a hear-
ing even if the petitioner has not done 
so. 

(e) The administrative law judge may 
hold a hearing on any issue raised by 
the petition within 10 days of the filing 
of responses to the petition, and shall 
do so if a hearing is requested by any 
party. 

(f) The administrative law judge 
shall issue an order or decision grant-
ing or denying the petition for tem-
porary relief within 5 days of the date 
of a hearing on the petition or, if no 
hearing is held, of service of the re-
sponses to the petition on all parties. 

(g) The administrative law judge may 
only grant temporary relief if: 

(1) All parties to the proceeding have 
been notified of the petition and have 
had an opportunity to respond and a 
hearing has been held if requested; 

(2) The petitioner has demonstrated a 
substantial likelihood of prevailing on 
the merits; and 

(3) Temporary relief will not ad-
versely affect public health or safety or 
cause significant, imminent environ-
mental harm to land, air or water re-
sources. 

(h) Any party may file an appeal of 
an order or decision granting or deny-
ing temporary relief with the Board 
within 30 days of receipt of the order or 
decision or, in the alternative, may 
seek judicial review within 30 days in 
accordance with section 526(a) of the 
Act, 30 U.S.C. 1276(a). If an appeal is 
filed with the Board, the Board shall 
issue an expedited briefing schedule 
and shall decide the appeal expedi-
tiously. 

[59 FR 54363, Oct. 28, 1994, as amended at 67 
FR 4368, Jan. 30, 2002; 88 FR 5796, Jan. 30, 
2023] 

§ 4.1387 Petition for discretionary re-
view of initial decisions. 

(a) Any party may file a petition for 
discretionary review of an initial deci-

sion of an administrative law judge 
issued under § 4.1385 with the Board 
within 30 days of receipt of the deci-
sion. An untimely petition shall be dis-
missed. 

(b) The petition for discretionary re-
view shall set forth specifically the al-
leged errors in the initial decision, 
with supporting argument, and shall 
attach a copy of the decision. 

(c) Any party may file a response to 
the petition for discretionary review 
within 30 days of its service. 

(d) The Board shall issue a decision 
denying the petition or granting the 
petition and deciding the merits within 
60 days of the deadline for filing re-
sponses. 

REQUEST FOR REVIEW OF OSM DETER-
MINATIONS OF ISSUES UNDER 30 CFR 
PART 761 (FEDERAL PROGRAM; FED-
ERAL LANDS PROGRAM; FEDERAL PRO-
GRAM FOR INDIAN LANDS) 

SOURCE: 52 FR 39530, Oct. 22, 1987, unless 
otherwise noted. 

§ 4.1390 Scope. 

Sections 4.1391 through 4.1394 set 
forth the procedures for obtaining re-
view of an OSM determination under 30 
CFR 761.16 that a person does or does 
not have valid existing rights. 

[67 FR 61512, Oct. 1, 2002] 

§ 4.1391 Who may file; where to file; 
when to file; filing of administrative 
record. 

(a) The person who requested a deter-
mination under 30 CFR 761.16 or any 
person with an interest that is or may 
be adversely affected by a determina-
tion that a person does or does not 
have valid existing rights may file a re-
quest for review of the determination 
with the office of the OSM official 
whose determination is being reviewed 
and at the same time shall send a copy 
of the request to the Interior Board of 
Land Appeals, U.S. Department of the 
Interior. OSM shall file the complete 
administrative record of the deter-
mination under review with the Board 
as soon as practicable. 

(b) OSM must provide notice of the 
valid existing rights determination to 
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the person who requested that deter-
mination by certified mail, or by over-
night delivery service if the person has 
agreed to bear the expense of this serv-
ice. 

(1) When the determination is made 
independently of a decision on an ap-
plication for a permit or for a permit 
boundary revision, a request for review 
shall be filed within 30 days of receipt 
of the determination by a person who 
has received a copy of it by certified 
mail or overnight delivery service. The 
request for review shall be filed within 
30 days of the date of publication of the 
determination in a newspaper of gen-
eral circulation or in the FEDERAL 
REGISTER, whichever is later, by any 
person who has not received a copy of 
it by certified mail or overnight deliv-
ery service. 

(2) When the determination is made 
in conjunction with a decision on an 
application for a permit or for a permit 
boundary revision, the request for re-
view must be filed in accordance with 
§ 4.1362. 

(c) Failure to file a request for review 
within the time specified in paragraph 
(b) of this section shall constitute a 
waiver of the right to review and the 
request shall be dismissed. 

[56 FR 2145, Jan. 22, 1991, as amended at 67 
FR 4368, Jan. 30, 2002; 67 FR 61512, Oct. 1, 2002; 
88 FR 5796, Jan. 30, 2023] 

§ 4.1392 Contents of request; amend-
ment of request; responses. 

(a) The request for review: 
(1) Must include: 
(i) A clear statement of the reasons 

for appeal; 
(ii) A request for specific relief; 
(iii) A copy of the decision appealed 

from; and 
(iv) Any other relevant information; 

and 
(2) May not exceed 30 pages, exclud-

ing exhibits, declarations, and other 
attachments, unless the Board orders 
otherwise upon motion for good cause 
shown. 

(b) All interested parties shall file an 
answer or motion in response to a re-
quest for review or a statement that no 
answer or motion will be filed within 15 
days of receipt specifically admitting 
or denying facts or alleged errors stat-
ed in the request and setting forth any 

other matters to be considered on re-
view. 

(c) A request for review may be 
amended once as a matter of right 
prior to receipt of an answer or motion 
or statement filed in accordance with 
paragraph (b) of this section. There-
after, a motion for leave to amend the 
request shall be filed with the Board. 

(d) An interested party may file an 
answer, motion, or statement as de-
scribed in paragraph (b) of this section 
in response to an amended request for 
review as follows: 

(1) If the request for review is amend-
ed as a matter of right, the answer, 
motion, or statement must be filed 
within the longer of the following peri-
ods: 

(i) The time remaining for response 
to the original request for review; or 

(ii) Ten days after receipt of the 
amended request for review; and 

(2) If the Board grants a motion to 
amend a request for review, the an-
swer, motion, or statement must be 
filed within the time set by the Board 
in its order granting the motion. 

(e) The filing of a reply is discour-
aged. However, a person who filed a re-
quest for review may file a reply that: 

(1) Is limited to the issues raised in 
an answer or motion; 

(2) Does not exceed 20 pages, exclud-
ing exhibits, declarations, and other 
attachments, unless the Board orders 
otherwise upon motion for good cause 
shown; and 

(3) Is filed within: 
(i) Fifteen days after service of the 

answer or motion under paragraph (b) 
or (d)(1) of this section; or 

(ii) The time set by the Board in its 
order under paragraph (d)(2) of this sec-
tion. 

[52 FR 39530, Oct. 22, 1987, as amended at 75 
FR 64670, Oct. 20, 2010] 

§ 4.1393 Status of decision pending ad-
ministrative review. 

Determinations of the Office of Sur-
face Mining under 30 U.S.C. 1272(e) will 
not be effective during the time in 
which a person or entity adversely af-
fected may file a notice of appeal. 
When the public interest requires or to 
protect trust resources, however, the 
Board may provide that a decision, or 
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any part of a decision, will be effective 
immediately. 

[90 FR 2431, Jan. 10, 2025] 

§ 4.1394 Burden of proof. 
(a) If the person who requested the 

determination is seeking review, OSM 
shall have the burden of going forward 
to establish a prima facie case and the 
person who requested the determina-
tion shall have the ultimate burden of 
persuasion. 

(b) If any other person is seeking re-
view, that person shall have the burden 
of going forward to establish a prima 
facie case and the ultimate burden of 
persuasion that the person who re-
quested the determination does or does 
not have valid existing rights. 

[67 FR 61512, Oct. 1, 2002] 

Subpart M—Special Procedural 
Rules Applicable to Appeals 
of Decisions Made Under 
OMB Circular A–76 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 45 FR 75213, Nov. 14, 1980, unless 
otherwise noted. Redesignated at 52 FR 39525, 
Oct. 22, 1987. 

§ 4.1600 Purpose and nature of the ap-
peal process. 

(a) This appeals procedure embodies 
an informal administrative review of 
agency decisions made under OMB Cir-
cular A–76, and is intended to assure 
that such decisions are fair, equitable, 
and in compliance with the provisions 
of the Circular. This procedure pro-
vides affected parties an opportunity to 
request that such decisions be objec-
tively reviewed by a party independent 
of the A–76 decision process. 

(b) This appeals procedure is admin-
istrative rather than judicial in nature, 
and does not provide for a judicial re-
view or for further levels of appeal. The 
decisions of the appeals official are 
final. 

(c) This procedure is intended to pro-
tect the rights of all affected parties 
and, therefore, neither the procedure 
nor agency determinations may be sub-
ject to negotiation, arbitration, or 
agreements with any one of the par-
ties. 

§ 4.1601 Basis for appeal. 

(a) An appeal may be based only on a 
specific alleged material deviation (or 
deviations) by the agency from the pro-
visions of OMB Circular A–76 or Sup-
plement No. 1 thereto, the ‘‘Cost Com-
parison Handbook.’’ Appeals may not 
be based on other factors, such as the 
economic impact of the agency’s deci-
sion on a community, or other socio-
economic issues. 

(b) This appeals procedure shall be 
used only to resolve questions of the 
determination between contract and 
in-house performance of a commercial 
or industrial type requirement, and 
shall not apply to questions concerning 
award to one contractor in preference 
to another. 

§ 4.1602 Who may appeal under this 
procedure. 

An appeal may be filed by any af-
fected party, viz, employees of the Fed-
eral activity under review, authorized 
employee representative organizations, 
contractors, and potential contractors. 

§ 4.1603 Appeal period. 

An appeal may be submitted at any 
time within 45 calendar days after an-
nouncement of an agency decision re-
garding the method of performance of a 
commercial or industrial type require-
ment. 

§ 4.1604 Method of filing an appeal. 

An appeal must be in writing, and 
must be submitted to: Director, Office 
of Hearings and Appeals, U.S. Depart-
ment of the Interior. 

[45 FR 75213, Nov. 14, 1980. Redesignated at 52 
FR 39525, Oct. 22, 1987 as amended at 67 FR 
4368, Jan. 30, 2002; 88 FR 5796, Jan. 30, 2023] 

§ 4.1605 Action by the Office of Hear-
ings and Appeals. 

(a) Upon receipt of an appeal, the Di-
rector, Office of Hearings and Appeals 
shall designate an appeals official, who 
shall process the appeal. 

(b) The appeals official shall prompt-
ly docket the appeal and send copies of 
the docketing notice to the appellant, 
the director or other appropriate offi-
cial of the bureau or office involved, 
and the Solicitor of the Department. 
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§ 4.1606 Department representation. 
(a) Upon receipt of the docketing no-

tice, the Solicitor shall appoint coun-
sel to represent the Department in the 
appeal action, and so notify the appel-
lant and the appeals official. 

(b) Within seven calendar days of his 
designation the Department Counsel 
shall assemble and transmit to the ap-
peals official a file containing the ap-
pealed agency decision and all docu-
ments relevant thereto, including the 
detailed analysis upon which the agen-
cy decision was based. At the same 
time, the Department Counsel shall 
send to the appellant a copy of the 
transmittal document, containing a 
table of contents of the file. 

§ 4.1607 Processing the appeal. 
(a) The appeals official shall arrange 

such conferences with the concerned 
parties as are necessary, including (if 
requested by the appellant) an oral 
presentation. 

(b) The appeals official may require 
either party to submit any additional 
documents, oral or written testimony, 
or other items of evidence which he 
considers necessary for a complete re-
view of the agency decision. 

(c) All documentary evidence sub-
mitted by one party to the appeal ac-
tion shall be made available to the 
other party (or parties), except that 
availability of proprietary information 
may be restricted by the party holding 
the proprietary interest in such infor-
mation. 

§ 4.1608 Oral presentations. 
(a) Upon request of the appellant, an 

opportunity for an oral presentation to 
the appeals official shall be granted. 
The purpose of an oral presentation 
shall be to permit the appellant to dis-
cuss or explain factual evidence sup-
porting his allegations, and/or to ob-
tain oral explanations of pertinent evi-
dence. The time and place of each oral 
presentation shall be determined by 
the appeals official, after consultation 
with the appropriate parties. 

(b) The appellant may, but is not re-
quired to, be represented by legal coun-
sel at an oral presentation. 

(c) The Department Counsel and the 
bureau/office involved shall be invited 
to attend any oral presentation. The 

appeals official may require the at-
tendance and participation of an offi-
cial or employee of the Department, 
whether or not requested by the appel-
lant, if, in the appeals official’s judg-
ment, such official or employee may 
possess knowledge or information per-
tinent to the agency decision being ap-
pealed, and if this knowledge or infor-
mation is unobtainable elsewhere. 

(d) An oral presentation shall not 
constitute a judicial proceeding, and no 
such judicial proceeding or hearing 
shall be provided for in this appeals 
process. There shall be no requirement 
for legal briefs, sworn statements, in-
terrogation under oath, official tran-
scripts of testimony, etc., unless the 
appeals official determines such are 
necessary for effective disposition of 
the appeal. 

§ 4.1609 Multiple appeals. 

If two or more appellants submit ap-
peals of the same agency decision, 
which are based on the same or similar 
allegations, the appeals official may, 
at his discretion, consider all such ap-
peals concurrently and issue a single 
written decision resolving all of the 
several appeals. 

§ 4.1610 Decision of the appeals offi-
cial. 

(a) Within 30 calendar days after re-
ceipt of an appeal by the Office of 
Hearings and Appeals, the appeals offi-
cial shall issue a written decision, ei-
ther affirming or denying the appeal. 
This decision shall be final, with no ju-
dicial review or further avenue of ap-
peal. 

(b) If the appeals official affirms the 
appeal, his decision regarding further 
action by the agency shall be binding 
upon the agency. 

(c) If it proves impracticable to issue 
a decision within the prescribed 30 cal-
endar days, the appeals official may ex-
tend this period, notifying all con-
cerned parties of the anticipated deci-
sion date. 
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